
         
 
 
       

 
 

February 16, 2007 
 
 
 
Eric San Juan      Donna Welch 
Deputy Tax Legislative Counsel   CC:ITA:4 
1500 Pennsylvania Ave., NW    Internal Revenue Service  
1059 MT      1111 Constitution Blvd.  
Washington, D.C. 20220    Washington, D.C. 20224 
 
Michael S. Novey     Christina Glendening 
Associate Tax Legislative Counsel   CC:ITA:4 
1500 Pennsylvania Ave., NW    Internal Revenue Service 
1041A MT      1111 Constitution Blvd.  
Washington, D.C. 20220    Washington, D.C. 20224 
 
 
Dear all:     
 

Thank you for meeting with me, Heather Jarvis of Equal Justice Works, and Matthew J. 
Barrett of Notre Dame Law School on January 5, 2007 to discuss Moloney v. Commissioner, T.C. 
Summary Opinion 2006-53, and the applicability of section 108(f) to law school loan forgiveness 
programs.  This letter is a follow-up regarding a number of issues raised at that meeting. 
 
 Background of Law School Loan Forgiveness Programs  
 
 A recent publication, Financing the Future:  Responses to the Rising Debt of Law 
Students,1 reports that more than 80% of law students borrow to pay for their law degree as well as 
that the average amount borrowed in law school by the class of 2005 was $78,763 at a private 
school and $51,056 at a public school.   
 

In 2006, 100 law schools reported that they had Loan Repayment Assistance Programs.  Of 
the 80 law schools that responded to a survey, 61 structure their Loan Repayment Assistance 
Program as forgivable loans; the other 19 as grants.   
 
 Many of these programs are described on their law schools’ webpages.   Examples, which 
you requested, include:  

                     
1 The report is available at http://www.equaljusticeworks.org/financing-the-future2006.pdf.  It is published by Equal 
Justice Works and was written by Heather Jarvis. 
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Notre Dame Law School: http://law.nd.edu/LoanAssist/index.html 
Stanford Law School:  http://www.law.stanford.edu/program/tuition/assistance/ 
University of Oregon Law School: http://www.law.uoregon.edu/lrap/ 
University of California at Berkeley: 
http://www.law.berkeley.edu/students/financial_aid/lrap.html 
 

Such programs, including those listed above, generally have eligibility requirements as to 
both the level of the graduate’s income and the nature of the graduate’s employment. A search 
of “LRAP” in a web search engine will provide many additional examples of these programs. 

  
According to Financing the Future, more than 40 of 53 reporting schools set the 

income ceiling for loan forgiveness eligibility at $50,000 or under.  All 76 reporting schools 
include working for a section 501(c)(3) organization as qualifying employment.  Eighty-two 
percent include some or all government employment as qualifying employment.   
  
 

The Meaning of “Certain Professions” 
 

An important issue, especially after Moloney, is whether law school programs qualify 
for loan forgiveness excluded from income under section 108(f) within the meaning of the 
language in section 108(f)(1) requiring that the individual work “for a certain period of time 
in certain professions for any of a broad class of employers.” The statutory language  - apart 
from the “plain meaning” of those words - does not in any way define or limit “certain 
professions” and thus gives us no guidance on the question as to whether the phrase “certain 
professions” includes the legal profession. 
 

At the time that the provision was codified in section 108(f) in 1984, the Staff of the 
Joint Committee on Taxation stated at page 1200 of the General Explanation of the Revenue 
Deficit Reduction Act of 1984 (“1984 Blue Book”) that “[t]he certain professions to which 
the provision refers are medicine, nursing, and teaching.”  We view this language by the Joint 
Committee as descriptive, not prescriptive.  At the time of its adoption, section 108(f) applied 
only to loan forgiveness programs of Federal and State governments, and such programs had 
been developed in order to bring teachers, doctors, and nurses to rural and low-income urban 
areas. Those were, as we understand, the professions for which section 108(f) was available at 
the time and thus the examples Congress had before it when enacting the provision.  The 
language of the statute, however, does not limit section 108(f) to these three professions.   
 

Porten v. Commissioner, T.C. Memo 1993-73, n. 1, cited this Joint Committee 
language.  We do not believe that Porten decides this issue.  As noted above, we consider the 
language from the 1984 legislative history to be a description of the situation at the time 
section 108(f) was adopted.  Moreover, in the absence of administrative action, such as a 
revenue ruling or regulation, we do not believe that post-enactment legislative history in the 
form of 1984 Blue Book language can narrow the meaning of statutory language.  
Furthermore, the reference to this legislative history in Porten is dicta. The requirement of 
Alaska loan forgiveness program at issue in Porten was to remain an employed resident of 
Alaska for two years.  Thus, whatever profession the taxpayer entered, even had it been 
nursing, medicine, or teaching, section 108(f) would not have applied to the Alaska program. 
Finally, Porten was decided before the 1997 amendment that expanded section 108(f).  Thus, 
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we do not believe that Porten addresses, much less resolves, the issue we currently face, 
which is whether, under current section 108(f), the loan forgiveness programs of law schools 
qualify for exclusion from income. 
 

In response to the enforcement initiative that ultimately led to the Porten decision, 
Representative Young and Senator Stevens introduced H.R. 3518 and S. 1803 in October 
1989 to amend section 108(f) to apply to Alaska’s student loan forgiveness program.  Senator 
Steven’s statement accompanying the proposed legislation noted that the amendment would 
apply to “loans ‘made by a State . . . which had no accredited professional schools for the 
study of law . . . on the date the loan was made . . . .’ ” 135 Cong. Rec. S14248-03 (daily ed. 
Oct. 26, 1989) (statement of Sen. Stevens).  These bills did not become law. 

 
By 1991, Senator Bumpers had become keenly interested in expanding the reach of 

section 108(f) to take into account new programs of educational institutions for the 
cancellation of student loan obligations, programs which had not existed when Congress 
codified the exclusion in section 108(f).  See S. 837, 102nd Cong. (1st Sess. introduced Apr. 
17, 1991).  On the floor of the Senate on August 12, 1992, he explained his proposed 
legislation, which the Senate Finance Committee had included in its amendment to H.R. 11.  
(The first President Bush ultimately pocket vetoed H.R. 11, effective November 5, 1992.)  
Senator Bumpers explicitly stated that his proposal would apply to lawyers and generally 
assigned the determination of what would qualify for loan forgiveness to the lending 
university: 

 
The employment of the student must be in an occupation with unmet needs or in areas 
with unmet needs.  This would, for example, cover public interest or poverty law, 
legal services, community service, the Peace Corps or VISTA, comparable full-time 
service with a tax-exempt community service organization and other similar service. 

The determination of whether the loan cancellation qualifies under this standard would 
be that of the university itself.  It certainly will not spend its limited funds to cancel 
loans for occupations which have no difficulty attracting applicants and employees.  
Unless there are some extraordinary circumstances involved, I cannot imagine the 
Service challenging a loan cancellation program on this ground.  
 

138 Cong. Rec. S12475 (daily ed. Aug. 12, 1992) (statement of Sen. Bumpers). 
 
After the pocket veto, Senators Bumpers and Danforth introduced S. 914 in the 103rd 

Congress in another effort to expand section 108(f) to include private debt forgiveness 
programs established by universities and colleges, as well as to make other changes to the 
provision. Law school loan forgiveness programs played an important role in motivating and 
shaping this legislative proposal.  For example, Senator Bumpers explained, “The most well 
developed private loan cancellation programs so far are for law school graduates who are 
entering public interest law or legal services work. . . . Loan cancellation is a new idea that is 
spreading beyond the law schools.  And the legislation I am introducing today would 
encourage the spread of this loan cancellation for public service . . . .  Much of the experience 
so far is with law school graduates, but the same idea could well be extended to graduates of 
medical schools, schools of social work, schools of architectures, or to undergraduates.”  We 
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have included as Attachment A an excerpt from the Congressional record that includes the 
proposed statutory language and statements from Senators Bumpers and Danforth. 

 
Both H.R. 11 and S. 914 anticipated the current version of section 108(f) in important 

ways, specifically in covering loan forgiveness programs by educational institutions and in 
addressing refinancing, and we believe that therefore the legislative history of S. 914 is useful 
in interpreting current section 108(f).  
 

Although S. 914 also did not become law, law school loan forgiveness programs 
continued to grow.  Beginning in 1996, representatives of Stanford Law School took it upon 
themselves to work for a change to section 108(f) that would cover law school loan 
forgiveness programs such as their own.  An article from the Spring 1998 Stanford Lawyer 
summarized the efforts to expand section 108(f) to cover law school programs such as 
Stanford’s.  We enclose this article as Attachment B. 
 

As part of Stanford’s efforts to amend section 108(f), a December 20, 1996 letter from 
Larry Horton, Stanford’s Director of Government and Community Relations, provided 
Donald Lubick, Acting Assistant Secretary for Tax Policy, with promised data involving law 
school loan forgiveness programs. This letter from Mr. Horton demonstrates that amendment 
of section 108(f) was both prompted and understood by Treasury to address law school loan 
forgiveness programs.  We enclose this letter as Attachment C. 
  

President Clinton’s package of higher education proposals in the 1998 budget included 
expansion of section 108(f) as requested by Stanford Law School representatives.  A 
December 28, 1997 letter from Donald C. Lubick, Acting Assistant Secretary for Tax Policy, 
to Paul Brest, dean of Stanford Law School, thanked him and others at Stanford Law School 
for their efforts in bringing “innovative student loan forgiveness programs” to Treasury’s 
attention.  The letter notes that the expanded section 108(f) will require that students provide 
“professional services for a certain period of time for certain types of employers.”  The letter 
itself and the history behind it make clear that the phrase “certain professions” in any 
expanded section 108(f) was intended in Treasury’s view to include the legal profession and 
loan forgiveness programs of law schools.   We enclose this letter as Attachment D. 
 

As the Stanford Lawyer explains, Senator Dodd introduced this 108(f) amendment in 
the Senate in 1997.  He described the amendment as involving “student loan forgiveness for 
people who choose a career in community service and public sector work” and observed that 
it would “help us to deal with the growing problem of student indebtedness.”  Congressional 
Record Extended, June, 27, 1997, available at 97 TNT 131-3.  This very general statement 
shows that Senator Dodd intended amended section 108(f) to have a broad application, an 
application beyond medicine, nursing, and teaching.  

 
The Taxpayer Relief Act of 1997 amended Section 108(f) to include loan forgiveness 

programs of educational organizations.  The Joint Committee’s General Explanation of that 
legislation described the provision as follows: 
 

The Act expands section 108(f) so that an individual's gross income does not include 
amounts from the forgiveness of loans made by educational organizations (and certain 
tax-exempt organizations in the case of refinancing loans) if the proceeds of such 
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loans are used to pay costs of attendance at an educational institution or to refinance 
outstanding student loans and the student is not employed by the lender organization. 
As under present law, the section 108(f) exclusion applies only if the forgiveness is 
contingent on the student's working for a certain period of time in certain professions 
for any of a broad class of employers. In addition, in the case of loans made or 
refinanced by educational organizations (as well as refinancing loans made by certain 
tax-exempt organizations), the student's work must fulfill a public service requirement.  
The student must work in an occupation or area with unmet needs and such work must 
be performed for or under the direction of a tax-exempt charitable organization or a 
governmental entity. 
 

The language that “as under present law,” a student must work “in certain professions” should 
not be read as limiting loan forgiveness programs to those aimed at nursing, medicine, and 
teaching.  The 1997 legislative history nowhere refers to such professions or attempts to limit 
the scope of the statutory language in such a way, and the statement from Senator Dodd treats 
the amendment as a broadening of the provision.  
 

The quoted language from the Joint Committee does no more than state a fact, that the 
amended statute, like the original statute, includes the requirement that, to qualify under 
section 108(f), an individual must work “for a certain period of time in certain professions for 
any of a broad class of employers.”   The history of the amendment, however, demonstrates 
that the phrase “certain professions” in amended section 108(f) was understood to include the 
legal profession.      
 

For these reasons as well as the reasons stated in my letter of May 11, 2006, (enclosed 
as Attachment E for ease of reference), we reject the language in Moloney v. Commissioner, 
T.C. Summary Opinion 2006-53, n. 5, which relies on the authority of Porten and the 1984 
Blue Book to state that the “certain professions” to which section 108(f) applies are 
“medicine, nursing, and teaching.”  In Moloney, like Porten, this language is dicta, since 
Moloney was decided on the ground that the taxpayer received a grant, not loan forgiveness, 
from the government program at issue.  Unlike Porten, moreover, Moloney involves tax years 
after the 1997 amendment expanding the reach of section 108(f).  Even if we agreed with 
Porten’s interpretation of “certain professions” as used in the 1984 version of section 108(f), 
Porten is not appropriate authority for the meaning of the phrase in section 108(f) as amended 
in 1997.   
 

To summarize, it is our view, that after amendment of section 108(f), the phrase 
“certain professions” includes the legal profession.  Treasury took that position in 1997, and 
we would hope it would not change its position now.    

 
 

Refinancing and Duration of Loan  
 

Section 108(f) addresses refinancing by educational institutions of other loans.  The 
flush language of section 108(f)(2)(D)(ii) states that the term student loan includes a loan 
made by a tax-exempt educational organization “to refinance a loan to an individual to assist 
the individual in attending any such educational organization but only if the refinancing loan 
is pursuant to a program of the refinancing organization . . . .”  Indeed, a technical correction 
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was made to clarify that section 108(f) was to apply to any refinancing by an educational 
institution and not just to loans initially made by the educational institution.  See Joint 
Committee on Taxation, General Explanation of the Internal Revenue Service Restructuring 
and Reform Act of 1998, available at 98 TNT 231-10.  
 

This refinancing provision is important, since few law schools have the ability to make 
extensive loans to their students from their own funds.  Many law school loan forgiveness 
programs involve refinancing already outstanding educational loans, often for a year, and then 
forgiving the replacement debt at the end of the year if the former student has satisfied the 
requirement of public service employment for the year ended.  We note that the regulations 
recognize such refinancings in other contexts.  See, e.g., Reg. sec. 1.163-8T(e)(1) (“To the 
extent proceeds of any debt (the ‘replacement debt’) are used to repay any portion of a debt, 
the replacement debt is allocated to the expenditures to which the repaid debt was 
allocated.”); Reg. sec. 1.221-1(e)(3)(v)(A) (“A qualified education loan includes indebtedness 
incurred solely to refinance a qualified education loan.  A qualified education loan includes a 
single, consolidated indebtedness incurred solely to refinance two or more qualified education 
loans of a borrower.”).   
 

We believe that, even if the refinancing loan is viewed in isolation, a loan that is 
outstanding for only a year or even six months, as is the case for some existing law school 
programs, would be respected as a loan for purposes of section 108(f).  The Internal Revenue 
Code in other contexts recognizes debt outstanding for one year to be debt.  Sections 
1272(a)(2)(C) and 1278(a)(1)(B)(i) define a “short-term obligation” not subject to the OID or 
market discount rules, respectively, as “any debt instrument which has a fixed maturity date 
not more than 1 year from the date of issue.”  “Short-term obligation” is defined in section 
1283(a)(1)(A) as “any bond, debenture, note, certificate or other evidence of indebtedness 
which has a fixed maturity date not more than 1 year from date of issue” and in section 
1288(b)(3) as “obligations with maturity of 1 year or less.” 
 

However, we submit that the duration of these refinancing loans need not be viewed in 
isolation, but can be tacked to any loans they are refinancing.  Regulations under other 
provisions regarding refinancing offer precedent for such an approach.  In the context of 
qualified residence interest, Reg. sec. 1.163-10T(m)(3)(i), explains that a debt is refinanced if 
“some or all of the outstanding balance of a debt . . . is repaid out of the proceeds of a second 
debt,” and, for debt incurred and secured on or before August 16, 1986, allows refinanced 
debt to also to be treated as debt incurred and secured on or before August 16, 1986.  

 
In sum, we believe that refinancing debt, as is commonly done by law school loan 

forgiveness programs, satisfies the requirements of section 108(f). 
 

 
Duration of Employment Obligation 

 
Furthermore, we submit that law schools’ refinancing one year of debt at a time and 

then forgiving such debt at the end of the year based on a year of qualified employment 
creates no problem under section 108(f).  Indeed, such an approach was very much the model 
Congress had before it at the time of Section 2117 of the Tax Reform Act of 1976 (P.L. 94-
455, 90 Stat. 1520, 1911-12), the predecessor to section 108(f).  Revenue Ruling 73-256, 



          
       

 
7

1973-1 C.B. 56, involved amounts advanced to a medical student under a state loan program 
that called for repayment in five annual installments.  The agreement with the recipient 
provided “that for each year the recipient practices medicine in a rural area of the State, the 
installment due that year is to be cancelled.” The ruling concluded that the loan forgiveness 
amounts were includible in gross income, and Congress acted to overturn that result.  See S. 
REP. NO. 94-938, pt. I, 94th Cong., 2d Sess. 430 (1976), reprinted in 1976 U.S.C.C.A.N. 
3439, 3858-59.   

 
What we believe is significant for our purposes is that the predecessor of section 

108(f) and section 108(f) itself were aimed at programs that forgave debt one year at a time, 
tied to that year’s professional service.  Today’s law school forgiveness programs generally 
follow such a structure, but increasingly offer forgiveness after six months of qualified 
employment. If the IRS administratively announced that it would not challenge under section 
108(f) any loan that required at least six months – or even one year – of qualified professional 
service before granting forgiveness, the participants in such loan forgiveness programs, the 
sponsoring educational institutions, and the public would benefit.  As quoted earlier, in 1992, 
Senator Bumpers suggested that, within reason (absent “extraordinary circumstances”), such 
judgments should be left to the educational institution, which must allocate its valuable 
resources. 
 

In sum, we believe that a common structure for law school loan forgiveness programs, 
forgiving debt a year – or six months − at a time based on the preceding period’s qualified 
employment, satisfies the requirements of section 108(f). 
 
 

Consequences If Section 108(f) Does Not Apply 
 

Section 108(f) characterizes amounts that require employment services to be rendered 
as tax-exempt cancellation of indebtedness income, rather than as income from services. As 
we discussed, such treatment may not be entirely consistent with United States v. Centennial 
Savings Bank FSB, 499 U.S. 573 (1991), in which the Supreme Court held that a bank could 
not exclude from income under section 108 early withdrawal penalties assessed when 
customers prematurely closed an account or withdrew an amount that they had agreed to keep 
on deposit until a certain date.  According to the Supreme Court, a debt discharge must be 
“the product of the release of any obligation assumed by Centennial at the outset of the bank-
depositor relationship.” Id. at 581.  Under the reasoning of Centennial, section 108 would not 
apply if a customer discharges a debt obligation in exchange for services or some other form 
of nonmonetary consideration.   

 
In the case of section 108(f), however, it seems that Congress has by legislative fiat 

decreed that an obligation discharged by services is nonetheless to be treated as discharge of 
indebtedness.  If section 108(f) does not apply to law school loan forgiveness programs for 
some reason, such as an interpretation limiting “certain professions” to medicine, nursing, and 
teaching, the forgiven amounts would not only be income, but arguably income for services 
subject to payroll taxes.  If such were the case, the programs undertaken by law schools to 
help former students engaged in public service employment would burden the recipients 
substantially, because of both income tax and payroll tax liability. 
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Given such an untoward result, law schools that can afford to do so might choose 
instead to restructure their programs as outlined in PLR 9526020 (April 3, 1995), which, 
based upon a publication from Research Institute of America, we understand to have involved 
the public interest scholarship program at NYU Law School.  See Research Institute of 
America, "Scholarships to law students who take public benefit jobs are tax-free," Federal 
Taxes Weekly Alert 262, 263 (July 13, 1995).  As described in the ruling, this program 
involved a scholarship grant on condition that “the recipient agree to practice on a full-time 
basis in a public service, not-for-profit, or lower-income sector of the legal profession for a 
specified period of time following completion of legal training.”  Breach of the service 
agreement involved a penalty.  The IRS ruled that the service requirement following 
graduation did not represent compensation for services within the meaning of section 117(c).  
The ruling states, “Recipients are free to take nearly any position of their choosing, anywhere, 
subject only to the compensation limitation prescribed.”  

 
Alternatively, but based on this same reasoning, colleges and universities might adopt 

tuition rebate programs based on ability to pay tuition, as determined by post-graduation 
earnings.  Whether requiring certain qualifying employment or only income below a certain 
threshold, educational institutions could agree to rebate tuition previously paid to any 
graduate who satisfied applicable requirements, as long as those requirements did not include 
employment at the educational institution.  Such programs could potentially apply to any 
graduate, whether or not engaged in a certain profession.     

 
Should a narrow interpretation of section 108(f) render its protection unavailable to 

law school programs, law schools might well turn to the conditional scholarship or tuition 
rebate models.  Such a result, we think, would be undesirable from the Treasury’s point of 
view.  There are far fewer constraints on the nature of employment required under those 
models.  In addition, the conditional scholarship requires a prediction as to a student’s 
commitment to public service after completing legal training.  The loan forgiveness model is 
far more closely tied to actual public service.  It offers schools a targeted and financially 
efficient means for encouraging public service.  An interpretation of section 108(f) that 
encourages law schools to award conditional scholarships or adopt a tuition rebate plan would 
undermine the Congressional purpose in enacting section 108(f) - encouraging professional 
service to the needy. 

 
In sum, Congress intended section 108(f) to be used as a vehicle to encourage 

educational institutions to establish programs to encourage public service, and we urge that it 
be interpreted to achieve that goal. 

 
 
Possible Legislation 
 
Given all these uncertainties, legislative clarification would be welcome, of course.  

As we all know from our years as tax lawyers, congressional action cannot be assured, and we 
all must live and work under the Internal Revenue Code as we find it. We believe that current 
section 108(f) is properly and appropriately interpreted to apply to law school loan 
forgiveness programs structured in the ways described in this letter. 
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We would like to note, however, that should legislation be possible, perhaps as part of 
a package of education incentives, we would very much like to see it include not only 
clarification of various issues discussed here (as well as others, in particular the meaning of  
“occupations with unmet needs or in areas with needs” in section 108(f)((2)(D)(ii)), but also a 
new provision that would permit educational institutions to make tax-free repayments of 
educational loans for former students who have engaged in qualified employment.  

 
Requiring law schools to refinance loans and become lenders themselves raises many 

difficulties, such as, for example, the unpleasantness involved in calling the loan to an 
alumnus who fails to remain in qualified employment.  Allowing schools to write dual payee 
checks made out to the student and the student’s lender would be far simpler.  It would also be 
consistent with the purpose of section 108(f) as amended.  Should legislation seem possible, 
we would very much appreciate the opportunity to discuss it with representatives of the Office 
of Tax Legislative Counsel.   

 
In sum, while legislative clarification would be welcome, we believe that current 

section 108(f) applies to loan forgiveness programs of law schools.  
 
 
Conclusion 

 
 Matt, Heather, and I, who have worked on this together, wish to express our 
appreciation to Warren Rees of the Notre Dame Law School Library, and to Professor Joseph 
Bankman of Stanford Law School for help in preparing this submission.  We also would like 
to thank all of you for the time and thought you have devoted to considering the reasons why 
we believe that law school loan forgiveness programs as structured in the ways described 
above fall squarely within the current version of section 108(f).  We respectively request that 
you issue administrative guidance to that effect.  We are confident that, as explained in this 
letter, Treasury and the IRS have the basis and authority to do so. 
 

Sincerely, 

 
Ellen P. Aprill 

 
cc:  Eric Solomon 
       Donald Korb 
       Michael Desmond 
       Matthew J. Barrett 
       Heather Jarvis 
       Joseph Bankman  


