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to the criminal majorities Bill drafted for Justice Powell — Bill was a 
towering intellectual presence, an academic colleague without peer, 
and a friend whose dry wit, sense of humor, and scorn at façades and 
pretense made my life (and I’ll bet the lives of so many others) more 
fun, rewarding, and just plain better. 

 

 

Robert E. Scott∗ 

My relationship with Bill Stuntz began in 1981 when he was as-
signed as a first-year student to my course in Contracts.  This was a 
large class — close to 150 students as I recall.  And, in a quirk of the 
random selection mechanism, the class contained a majority of the 
students who would later comprise the managing board of the Virginia 
Law Review.  As a group, they made that class one of the best teaching 
experiences of my life in Contracts. 

To be sure, Bill was an anonymous member of this extraordinary 
group for a month or two, but after a while, having called on him sev-
eral times, I knew that this one was a gem: like many others in the 
class he was smart and very well prepared, but what distinguished Bill 
was his remarkable skill at making good legal arguments.  He had a 
rare gift — an intuitive ability to distinguish good arguments from sil-
ly ones.  All this is true, but it is only the preface for the story I am 
about to tell. 

By the second semester, we reached the point where it was time to 
think about relational contracting in fairly rigorous terms.  The ma-
terial was hard for many students as it involved a good bit of econom-
ic analysis, but I had confidence that, with the assistance of Stuntz and 
his cohort, difficult concepts would be clarified quickly.  By now, Bill’s 
hand was often in the air and, almost invariably, he made really smart 
points — but not always.  One day, I was teaching how parties to rela-
tional contracts can agree on the optimal quantity of goods to produce 
and sell.  I used a simple graphic of a marginal cost curve sloping up-
ward and a marginal revenue curve intersecting it sloping down. 

Then I posed a softball question to the class: Assume the parties 
consist of a principal as the producer of a good and an agent as the 
good’s distributor, and assume that they know these curves.  I then 
asked, “at what point would they ideally want the agent to stop sell-
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ing?”  All will recall from their Introductory Economics course in col-
lege that the stopping point is at the point of maximum joint profit-
ability where the curves intersect.  I looked out in the class and to my 
relief spotted Bill with his hand in the air: “Yes, Mr. Stuntz.”  “When 
the lines are the farthest apart,” he said proudly.  I was completely 
nonplused.  All I could do (as he would later remind me for years to 
come) was to say, five times over, NO! NO! NO! NO! NO! 

Notwithstanding this one embarrassment, Bill excelled in Con-
tracts, earning the highest grade in the class in both semesters.  We 
kept in contact as he progressed through law school and so I was de-
lighted when my colleagues and I could welcome him back to Virginia 
as a colleague several years later.  I confess that I was disappointed 
when Bill — against my best advice — chose criminal procedure  
rather than contracts and commercial law as his scholarly concentra-
tion, but after several years we agreed to co-teach a seminar on Plea 
Bargaining, and out of the seminar came a law review article: Plea 
Bargaining as Contract.1  In the middle of the editing process for the 
article, I was named dean of the Law School and Bill with customary 
grace assumed one hundred percent of the responsibility for preparing 
the piece and a subsequent reply for publication.  When the editors re-
quested citations, I told Bill to deal with it.  Only later did I discover 
that this required endless hours of negotiations with the Yale Law 
Journal over my practice of reusing old footnotes that I had first trot-
ted out in earlier articles. 

For the next ten years our relationship took on a somewhat differ-
ent cast.  Bill became a most valued informal advisor and confidant.  I 
used to walk the halls, especially in the late afternoon.  Sooner or later, 
I would end up at Bill’s office.  The door was open, his feet were on 
the desk, surrounded by piles of books, hundreds of empty Coke cans, 
and other detritus.  Not once did he indicate that his time could be 
better spent on his own projects, and I would usually unburden myself 
about matters far removed from his own sphere of interests.  Often our 
conversations would turn to baseball.  I hope I am not disclosing a 
closely guarded secret when I reveal to his Cambridge friends that Bill 
was then a life-long devoted fan of the Baltimore Orioles.  As for me, 
forty years of loyally rooting for the Cleveland Indians had brought 
nothing but grief.  But 1995 was a new dawn for the Indians: they 
streaked to the top and won the American League Pennant, led by an 
exciting lineup that included a young slugger named Manny Ramirez.  
Bill was skeptical of their ultimate success, however, given Ramirez’s 
unfortunate tendency to sleepwalk through all aspects of the game 
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other than hitting.  “Nobody is ever going to win the World Series with 
that guy in left field,” he prophesied.  This was quite false as it turned 
out to his great delight when his adopted Red Sox won the World Se-
ries in 2004 and 2007, led both times by Manny Ramirez. 

More often, Bill’s advice and counsel was prescient.  Early in my 
deanship I made a rookie mistake.  In the 1940s the local bar associa-
tion had donated a wall plaque to the Law School and it had hung ev-
er since in the central hallway of the School.  The plaque was a quote 
from Samuel Johnson entitled “A prayer before the study of the law.”  
A Jewish student had objected to the plaque and its explicitly Chris-
tian message and, after consulting with my constitutional lawyers on 
the faculty (and armed with a vision of Thomas Jefferson’s legacy as 
the author of the Virginia Declaration on Religious Freedom), I had 
the plaque taken down in obedience to the First Amendment.  All hell 
broke loose.  The evangelical Christian community at the Law School 
was outraged, the issue was taken to the Rutherford Institute (and to 
Rush Limbaugh), and soon we were being sued for violating the stu-
dents’ exercise of religious expression in a public forum.  University 
trustees and important donors weighed in against this arrogant exer-
cise of political correctness.  The university administration was content 
for me to hang there, in the words of John Ehrlichman, twisting slowly 
in the wind.  So, I turned to Bill.  And with the help of a mutual 
friend, Richard Dean, they were able to reach out to the students and 
persuade them that Scott might be stupid but he had a good heart.  
We finally reached a compromise: to place the plaque in the display 
case of the rare book room, where it remains to this day.  Bill’s role in 
this episode was typical of his character: quiet and modest, and behind 
the scenes he persuaded the students to drop the litigation and I  
survived. 

My memories inevitably race forward to the summer of 1999 and 
Bill’s decision whether to leave Virginia for Harvard.  I am embar-
rassed to say that I pulled every trick fair and foul to try to get him to 
stay.  When he told me he was leaving I was, quite frankly, devastated.  
From then on our time together was more limited and much of the 
time we communicated by phone or in the long and incredibly helpful 
memos Bill would faithfully write as I continued to send him drafts of 
my articles for comment.  The comments are so evocative of Bill, that 
I must share a few of the opening lines. 

From February 1, 2002: “Bob: I’ve now read the default rules pa-
per.  I doubt I have any useful comments.  I have only two points, 
both probably wrong.”  This statement was followed by two pages of 
insightful comments. 

From January 31, 2003: “Bob: I’m sorry for taking so long to get 
back to you.  Following are some brief comments on A Theory of Self-
Enforcing Agreements.  Actually, as you’ll see, I only have one com-
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ment and it’s not much of one.”  This “single” comment extended for 
three single-spaced pages and made its way practically verbatim into 
the final version of the article.2 

Finally, June 2003: “Bob, I liked the Contract Theory paper a lot, 
but I have little to say: you guys are four steps ahead of me.”  This was 
followed by two more pages of the best critique I received on that pa-
per, concluding with the following: “What about contracting for proce-
dure rather than substance.  It seems to me your argument logically 
implies that the parties ought to be able to alter the evidence rules that 
would govern in a court proceeding or alter the burden of persuasion 
and the like.”  That single comment was the foundation for a paper on 
Anticipating Litigation in Contract Design that George Triantis and I 
published two years later.3  So, Bill might not have known anything 
about contract theory but he sure made important contributions to the 
field. 

But, as the years went by, most of all I looked forward to the tele-
phone calls.  They always came with the familiar greeting that all of 
Bill’s friends recognized as his peculiar form of self-deprecation: “Bob?  
This is Bill . . . .  I hope I’m not bothering you . . . .”  My answer was 
always the same.  “No Bill, not at all . . . but how about those Yan-
kees!”  Invariably, I was repaid by a joyful guffaw followed by what I 
had been hoping for all along — a hoot of derision.  And then we were 
on to baseball one more time . . . . 

 

 

David Skeel∗ 

The first rumor we students heard when Bill Stuntz returned to the 
University of Virginia to teach after his Supreme Court clerkship was 
that he hadn’t gotten into Virginia the first time he applied.  He’d 
been turned down, the story went, spent a year working as a clerk at a 
local hotel called the Boar’s Head Inn, got in on his second try, then 
went on to graduate first in his class.  It was fitting that even the ru-
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 2 For an illustration of “pure” Stuntz, see Robert E. Scott, A Theory of Self-Enforcing Agree-
ments, 103 COLUM. L. REV. 1641, 1674–75 (2003). 
 3 Robert E. Scott & George G. Triantis, Anticipating Litigation in Contract Design, 115 YALE 

L.J. 814 (2006). 
 ∗ S. Samuel Arsht Professor of Corporate Law, University of Pennsylvania Law School. 
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