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“Portability of the UBE:  Where Is It When You Need It?” 

 

Suzanne Darrow-Kleinhaus1 

 

I. Shutting the Doors 

 Nothing is going right for this year’s law school graduates and all others planning to take 

the bar exam this summer. Living with COVID-19 is stressful. Preparing for the bar exam is 

stressful. Now put the two together and add the uncertainty that no one really knows when, where, 

or even if, there will be a bar exam to take.   

Since March 2020, when the onset of COVID-19 forced most law schools, colleges, public 

schools, businesses, and government offices to shut their doors and move online, bar candidates 

have been on a roller-coaster ride of daily insecurity about their future. Putting aside what it means 

to live with the ever-present fear, trauma, and pain caused by the pandemic, bar candidates have 

been bombarded with updates and alerts from their state boards of law examiners and the National 

Conference of Bar Examiners (NCBE), the entities charged with creating, administering, and 

scoring the bar exam. Instead of being helpful, however, these missives have only added to the 

frustration and anxiety. This is because each pronouncement is accompanied by a disclaimer that 
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nothing is guaranteed — not the date of the exam, whether you will be seated for the exam, whether 

there will be an in-person or online exam, or even whether there will be a bar exam.2   

 There is no denying the seriousness of the virus and its threat to health and safety, but the 

disruption to the lives of bar candidates is compounded when each jurisdiction has a different plan 

and that plan is constantly changing.3 No one expects the bar examiners to know what is 

unknowable —such as when a public health crisis will end and a normal life may resume — but 

bar candidates have a right to better than what they’ve been given. Candidates need to know where 

they stand. Whatever decision a jurisdiction makes, candidates are entitled to decisive and definite 

action and that decision must be final, subject only to the most compelling change in circumstances 

due to the pandemic.  

The situation is especially acute for candidates in Uniform Bar Exam (UBE) jurisdictions 

who painfully discovered that the promoted benefits of a “portable” UBE score were highly 

overrated.4 Just when “portability” was urgently needed so candidates could sit for the bar exam 

in one UBE jurisdiction and transport that UBE score to their home jurisdiction for licensure, the 

door was slammed shut.  No candidates have been more deeply affected than those from New 

York. This is because New York tests more candidates than any other state with over 14,000 bar 

candidates annually and over 10,000 for the July bar exam alone. In 2019, a total of 14,200 

                                                           
2 NEW YORK BOARD OF LAW EXAMINERS [herinafter BOLE], https://www.nybarexam.org/ (last visited July 9, 2020).  
“Candidates are also reminded that public health concerns may ultimately preclude the administration of the 
September bar exam in New York.  Please continue to monitor this website for updates.” 
3 See July 2020 Bar Exam: Jurisdiction Information, NATIONAL CONFERENCE OF BAR EXAMINERS, 
http://www.ncbex.org/ncbe-covid-19-updates/july-2020-bar-exam-jurisdiction-information/ (last visited July 9, 
2020). 
4UBE: Uniform Bar Examination, NATIONAL CONFERENCE OF BAR EXAMINERS, http://www.ncbex.org/exams/ube/ 
(last visited July 3, 2020). The UBE is a two-day, law licensing exam that is used across multiple jurisdictions and is 
coordinated by NCBE. Every UBE jurisdiction uses the same essay questions, the same performance tasks, and the 
same grading guidelines. As long as the candidate sits for all portions of the UBE in the same UBE jurisdiction and 
in the same administration, a “portable UBE score is earned that can then be transferred to other states that have 
joined the UBE network. In short, the UBE allows a candidate to sit for one bar exam and use that score to gain 
admission in other states without having to take another bar exam.  It is important to note, however, that a candidate 
must still meet the passing standards set by the other UBE jurisdiction and any state-specific licensure requirements. 

https://www.nybarexam.org/
http://www.ncbex.org/ncbe-covid-19-updates/july-2020-bar-exam-jurisdiction-information/
http://www.ncbex.org/exams/ube/
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candidates sat for the bar exam in New York: 10,071 candidates sat for the July bar exam and 

6,536 sat for the February bar exam.5 The only jurisdiction that even comes close is California 

which saw a total of 12,404 candidates in 2019.6  However, California is not a UBE jurisdiction. 

At the other end of the spectrum is North Dakota, a UBE jurisdiction, that hosted a total of 119 

candidates in 2019, with 82 sitting for the July 2019 administration.7 

  New York’s inclusive policies attract candidates from other jurisdictions, including a large 

number of foreign educated and L.L.M. applicants. In 2019, a total of 5445 foreign educated 

candidates sat for the bar exam in New York.8 This number far exceeds any other jurisdiction. Far 

more interesting, however, is that of this total only 1297 LLM candidates were from New York 

law schools whereas 2879 were LLM candidates from out of state schools.9 New York has been a 

most generous host to those outside its borders seeking to sit for the bar exam. Unfortunately, this 

generosity is not reciprocated.  

II. No Place to Sit for the Bar Exam  

When New York candidates subject to the priority seating protocol necessitated by the 

pandemic were encouraged to sit for the bar exam in another UBE jurisdiction, they learned that 

not all UBE jurisdictions are hospitable to candidates from a fellow UBE jurisdiction. While you 

can take your UBE score once you’ve earned it in your home UBE jurisdiction and use it to seek 

admission in another UBE jurisdiction, you can’t necessarily earn that score in another UBE 

                                                           
5 See 2019 Statistics, THE BAR EXAMINER, NATIONAL CONFERENCE OF BAR EXAMINERS,   
https://thebarexaminer.org/2019-statistics/persons-taking-and-passing-the-2019-bar-examination/ (last visited July 1, 
2020). 
6 Id. 
7 Id.  
8. Letter from New York State Board of Law Examiners to Presiding Justice Alan D. Scheinkman at 13 (Dec. 16, 
2019) [hereinafter “BOLE Letter”] Exhibit A in  Report of the New York State Bar Association Task Force on the 
New York Bar Examination, New York State Bar Association, (April 2020) [hereinafter Task Force] 
https://nysba.org/app/uploads/2020/04/Report-Task-Force-on-the-New-York-Bar-Examination-April-2020.pdf). The 
report is dated May 5, 2020 and was approved by House of delegates on April 4, 2020. See infra note 64.  
9 Id. 

https://thebarexaminer.org/2019-statistics/persons-taking-and-passing-the-2019-bar-examination/
https://nysba.org/app/uploads/2020/04/Report-Task-Force-on-the-New-York-Bar-Examination-April-2020.pdf
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jurisdiction and take it home. This may be just another unintended consequence of portability like 

forum shopping,10 but it has added immeasurably to the challenges facing candidates, especially 

repeat-takers, and might just prove to be the beginning of the end for the UBE.  

In New York, the problem became evident when re-takers followed the advice that they 

were given by New York’s Court of Appeals and Board of Law Examiners. In a letter to New 

York’s law school deans, the Honorable Janet DiFiore, Chief Judge of the Court of Appeals, 

recommended that because it would be possible to seat only a fraction of the over 10,000 

candidates that typically sit for its bar exam in the summer, “all candidates are encouraged to 

consider sitting for the UBE at a later date or in other jurisdictions that may be better positioned 

to accommodate them at this time.” 11 Confident in making this recommendation, Judge DiFiore 

noted that “[t]he primary advantage of the UBE is portability – candidates can take the UBE 

anywhere in the United States and transfer that score to support admission to the bar in New 

York.”12  

New York’s Board of Law Examiners (BOLE) reiterated this advice on its website. 

Candidates going to register for the bar exam were “strongly urged to consider sitting for the UBE 

at a later date or in other jurisdictions that may be better positioned to accommodate test-takers” 

because “seating capacity for the September 9-10, 2020 bar exam will be sharply limited, and the 

Board will not be able to seat all candidates who wish to take the exam in New York.”13  

                                                           
10 Suzanne Darrow-Kleinhaus, UBE Shopping: An Unintended Consequence of Portability? SSRN, (March 30, 2016) 
http://ssrn.com/abstract=2756520. Where a candidate takes the UBE may make the difference between passing and 
failing because of the convergency bar exam test practices of “portability,” “relative grading,” and “scaling” of scores. 
As a result, the UBE presents a candidate with the opportunity to “UBE shop” and “game the system” by taking the 
UBE in a jurisdiction where the same essay and MPT performance would result in a higher score and then transferring 
that inflated score for admission in a “harder” jurisdiction. 
11 Letter from Judge Janet DiFiore, Chief Judge of the State of New York Court of Appeals, to Deans of New York 
Law Schools (April 30, 2020) [hereinafter Letter from Judge DiFiore] (on file with author). 
12 Id. 
13 See *New June 17, 2020* Fourth Application Period For The September 2020 Bar Examination, BOLE, 
https://www.nybarexam.org/ (last visited June 19, 2020). 

https://www.nybarexam.org/
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Taking New York at its word, candidates who failed to qualify for seating under its 

“temporary priority seating protocol”14 sought out other UBE jurisdictions. Instead of finding a 

seat for the bar exam, they found barriers: closed application periods, seating for only in-state law 

school graduates or other preferential considerations,15 and burdensome application processes with 

exorbitant fees, even from “courtesy seating” jurisdictions.16   

In short, candidates found themselves without a home in which to sit for the bar exam and 

hard pressed to find a place that would take them in. Almost everywhere they turned they were 

sent away, politely, of course, but turned away, nonetheless. While “courtesy” seating may be 

prohibitively expensive and have additional requirements, they learned that “non-courtesy” seating 

in UBE jurisdictions like Vermont comes with consequences. This is because Vermont requires 

candidates to certify that they intend to become licensed in Vermont upon passing the bar exam 

and reminds them that “false statements on a bar application can form the basis of professional 

                                                           
14 See Letter from Judge DiFiore, supra note 11. 
15 See Announcements, UPDATE (4/28/2020) Information about Bar Admissions and COVID-19, Missouri Board of 
Law Examiners, https://www.mble.org/news.action?id=1700 (last visited June 20, 2020). Typically, priority is given 
to graduates of law schools in the jurisdiction who are first-time takers. Candidates outside the jurisdiction and 
repeat takers are lower down on the list. The lower down on the list one goes, the less the likelihood of an available 
seat. As an example, consider Missouri’s directions to applicants:   

Pursuant to the authority provided in the Court’s order, the board is limiting the number of July 2020 exam 
applications that will be accepted for filing, effective April 30. The Board will accept no more than 760 
applications, and if the maximum number is reached prior to the June 1 application deadline, the 
registration period for the July 2020 exam will be closed.  At this time, the July 2020 exam registration 
period is open and the deadline remains June 1. Applications properly filed on or after April 30 will be 
accepted in the order received, up to the maximum number, with priority afforded equally to Missouri 
residents, graduates of ABA-approved law schools located in Missouri or a contiguous state, licensed 
attorneys for an employer located in Missouri, and recipients of an offer of employment as a licensed 
attorney for an employer located in Missouri.  No application to retake the exam will be accepted for filing 
on or after April 30 if the applicant has sat for four or more prior administrations of the Missouri bar exam.  

16 See Bar Examination Application Instructions, Uniform Bar Examination (UBE) Courtesy Seating, NEW MEXICO 
BOARD OF LAW EXAMINERS, https://nmexam.org/wp-content/uploads/2019/12/1219a-Bar-Exam-Application-
Instructions.pdf (last visited July 3, 2020). “Examinees who only wish to sit in New Mexico in order to transfer their 
scores to other states must submit all required items listed under ‘The following documents must be submitted by the 
filing deadline’ and ‘The following documents must be submitted before you can be approved to sit for the exam,’ 
found on the website, except for those items that are explicitly listed as not necessary for UBE Courtesy Seating.” 

https://www.mble.org/news.action?id=1700
https://nmexam.org/wp-content/uploads/2019/12/1219a-Bar-Exam-Application-Instructions.pdf
https://nmexam.org/wp-content/uploads/2019/12/1219a-Bar-Exam-Application-Instructions.pdf
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disciplinary action.”17  Therefore, a candidate who seeks to sit for the bar exam in Vermont for the 

sole purpose of transporting that score back home may be committing an act that might preclude 

him or her from practicing law altogether. 

There is an implicit assumption that if a candidate is applying to take its bar exam, he or 

she intends to practice in that jurisdiction. This is also the case in New York where the BOLE 

requires each candidate to certify that he or she is a bona fide candidate for admission.18 

Apparently, jurisdictions like Vermont require candidates to sign an affidavit to make that 

intent express — and possibly actionable. If a candidate takes the UBE in Vermont with the intent 

to practice in New York and thus transfers that score to New York, is the candidate subject to 

professional disciplinary action? And if so, where? Vermont? New York? Both?  

This is problematic for a UBE jurisdiction since taking the UBE in any particular 

jurisdiction should not require a commitment to practice in the testing jurisdiction.  It goes to the 

basic premise of a UBE score and the intent of jurisdictions in becoming UBE jurisdictions.  

The mobility of scores is inherently antithetical to barriers in achieving those scores. A 

major selling point to join the UBE network was its portability and with it the ease of movement 

between jurisdictions. The New York Board of Law Examiners clearly thought so when it 

encouraged candidates to pursue this option during the current crisis. Maybe it should have known 

better. Maybe we all should have known better when individual UBE jurisdictions retained 

controlled over every aspect of qualifying candidates for the exam. While this raises federalism 

issues and constitutional constraints on states under Article IV’s Privileges and Immunities Claus 

                                                           
17 See Admission to the Vermont Bar, VERMONT JUDICIARY, https://www.vermontjudiciary.org/attorneys/admission-
vermont-bar, (last visited July 3, 2020). For those applying to sit for the Vermont Bar Exam in September, we do not 
allow courtesy seating. By submitting an application to sit for the Vermont bar, applicants are certifying that they 
intend to become licensed in Vermont upon passage of the bar exam.  Recall that false statements on a bar application 
can form the basis of professional disciplinary action.”  
18 See BOLE Letter, supra note 8, at 11. 

https://www.vermontjudiciary.org/attorneys/admission-vermont-bar
https://www.vermontjudiciary.org/attorneys/admission-vermont-bar
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and the Dormant Commerce Clause, this discussion is limited to the mobility question under the 

UBE because UBE jurisdictions are supposedly bound by a common undertaking: the mobility of 

bar exam scores between them.  

NCBE made it clear in marketing the UBE that individual jurisdictions would remain 

autonomous in establishing their own requirements for admission, setting their own passing scores, 

administering the UBE and grading the written components, setting the requirements for accepting 

transferred UBE scores, making character and fitness decisions, making testing accommodations 

decisions, and determining whether to administer a separate specific state-law component.19  

While every jurisdiction and every UBE jurisdiction should remain autonomous in its requirements 

for licensure, there is an issue as to whether a UBE jurisdiction should be able to place different 

requirements on candidates who are sitting for a UBE score. Sitting for an exam as part of a 

licensure process is not the same as licensure itself. If the UBE is truly "portable," then part of that 

portability would be consistency in not just the exam components but the requirements for taking 

the UBE to acquire a score. In answering the question, “What is the UBE?”, NCBE answered, “It 

is a uniformly administered, graded, and scored bar examination that results in a portable score, 

not a portable status.”20 If taking the UBE is only to acquire a “score”, then UBE jurisdictions 

should not be able to place different requirements on candidates who are just there to sit for a score.  

III. “Courtesy Seating” and the Crisis of the Pandemic 

The concept of “courtesy and non-courtesy” jurisdictions may not be new.  It may have 

begun with the administration of the first UBE in 2011 or it may have always existed, but many of 

us did not know about it until now. NCBE explains that “courtesy seating” allows an applicant to 

                                                           
19 See Understanding the Uniform Bar Exam, adapted from a Presentation, July 2017, NATIONAL CONFERENCE OF 
BAR EXAMINERS, http://www.ncbex.org/pdfviewer/?file=%2Fdmsdocument%2F209 (last visited July 10, 2020).  
20 Id.  

http://www.ncbex.org/pdfviewer/?file=%2Fdmsdocument%2F209
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sit for the UBE in the jurisdiction for geographical convenience without having the intention to 

seek admission in that jurisdiction, as long as the jurisdiction is satisfied that the applicant is a 

bona fide candidate for admission in another UBE jurisdiction.”21  

Candidates have been using the UBE as a matter of convenience for the past several years, 

but not in great enough numbers to cause concern. For example, since jurisdictions have different 

application deadlines, if a candidate misses a deadline in his or her home jurisdiction, it is possible 

to find another UBE jurisdiction where the application period is still open. The same is true if the 

deadline for filing to use your laptop has passed — find another UBE jurisdiction where the date 

is still open.  A savvy UBE shopper has been known to find other opportunities.  One such 

opportunity is a jurisdiction that permits a candidate to sit for an “Early Examination.” Here, the 

candidate need not have even graduated from law school but merely completed the equivalent of 

five semester of full-time study.22 

It is not likely that these individual instances where candidates used the UBE for 

“convenience seating” presented an issue. This might have continued without notice but for the 

emergency created by COVID-19 and the imposition of seating limitations. But we know it now 

and it raises a very thorny issue: given the crisis of the pandemic and the genuine need to mitigate 

risks to health and safety by restricting the size of public gatherings, are some jurisdictions using 

the pretext of the pandemic to disproportionately limit the number of candidates it will seat for 

their bar exam. It raises a further issue of whether UBE jurisdictions have a duty to seat candidates 

                                                           
21 Id. 
22, Rules of Admission to the Bar of the Vermont Supreme Court, VERMONT JUDICIARY, (August 15, 2019) 
https://www.vermontjudiciary.org/sites/default/files/documents/900-00014_5.pdf. Rule 9 (c)(5) provides “Early 
Examination. An Applicant studying at an Approved Law School may apply to take the UBE before graduation. The 
Applicant must successfully complete the equivalent of five semesters of full-time study prior to taking the UBE and 
must submit an official law school transcript documenting that study before sitting for the examination. To qualify for 
admission, the Applicant must graduate from an Approved Law School within six months after sitting for the UBE. 
The Applicant must also satisfy all other requirements for admission.” 

https://www.vermontjudiciary.org/sites/default/files/documents/900-00014_5.pdf
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from UBE jurisdictions beyond what they might otherwise provide to candidates from non-UBE 

jurisdictions.  

These issues arise because seating limitations are not limited to the larger jurisdictions but 

have been imposed in jurisdictions of all sizes, even the smallest. North Dakota is limiting the 

number of examinees to 85.23 The Oregon State Board of Bar Examiners announced on May 11 

that it would hold a July bar exam, but with a maximum seating capacity of 500 applicants and 

reached its max by May 15.24 On May 6, Connecticut announced that it was accepting a maximum 

of 500 applications for the bar exam.25 On May 8, Maine announced that its seating for the 

September 30 – October 1 bar exam would be limited and that there would be tier seating for those 

who were not yet on the seating list.26 As of June 3, all the available seats had been filled and a 

waiting list was established for applications received until June 15.  While Maine provides great 

specificity regarding the application process, it does not state a seating limit — only that it had one 

                                                           
23 See Bar Exam Application,  Policy – July 2020 Bar Exam, NORTH DAKOTA BOARD OF LAW EXAMINERS,   
https://www.ndcourts.gov/supreme-court/committees/board-of-law-examiners/bar-exam-application (last visited July 
11, 2020).  North Dakota has limited its examinees for the July 2020 exam to 85 with its own schedule of priority 
seating and it may even need to be less. How North Dakota would settle on such a number is not without a basis. 
According to the ABA Standard 509 Information Report, North Dakota enrolled 71 students for the first- year class 
in 2017, the class which is to sit for this July’s bar exam.  North Dakota, University of – 2017 509 Information Report, 
https://law.und.edu/_files/docs/future-students/pdf/2017-aba-509-report.pdf, (last visited July 11, 2020). 
24 See THE OREGON STATE BOARD OF BAR EXAMINERS,  https://www.osbar.org/admissions (last visited July 10, 2020). 
25 Connecticut Bar Examining Committee, STATE OF CONNECTICUT JUDICIAL BRANCH, https://www.jud.ct.gov/CBEC/  
(last visited July 11, 2020).  The Connecticut Bar Examining Committee announced on May 6, 2020 that the bar exam 
would be administered on September 30 and October 1; the maximum number of total applications that would be 
accepted for the Fall 2020 bar examination is 500;  and applications would be accepted from June 1 to June 30, 2020 
and this was a firm deadline where late applications would not be accepted.   
Further, applications were prioritized as follows: 
a. “June 1 to June 12 – Applications will only be accepted from those graduating from University of 

Connecticut School of Law, Quinnipiac University School of Law, Western New England University School 
of Law, Yale Law School, or Massachusetts School of Law in Spring 2020. 

b. June 15 to June 30 –Applications will be accepted on a first come, first served basis until June 30 or until 
500 total have been received, whichever occurs first. However, if the maximum number of applications 
has been received by June 12, 2020, then additional applications will not be accepted after that date.” 

26 See MAINE BOARD OF BAR EXAMINERS, https://mainebarexaminers.org/ (last visited July 11, 2020). 
“Tier 1: May 8, 2020 – May 22, 2020: 2018 and 2019 Graduates of Maine Law and current 3Ls of Maine Law. 
Tier 2: May 23, 2020-June 15, 2020: Graduates of Maine Law prior to 2018 and graduates from any other ABA 
accredited law school seeking admission to practice in Maine.  Tier 3: June 16, 2020-July 17, 2020: All other 
applicants (including courtesy seat applicants) if available.” 

https://www.ndcourts.gov/supreme-court/committees/board-of-law-examiners/bar-exam-application
https://law.und.edu/_files/docs/future-students/pdf/2017-aba-509-report.pdf
https://www.osbar.org/admissions
https://www.jud.ct.gov/CBEC/
https://mainebarexaminers.org/
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and it was reached.  If the number is based on prior administrations of the bar exam, then it might 

be helpful to know that the number of candidates who sat for the July 2019 bar exam which was 

13027 and the number of candidates who sat for the July 2018 bar exam which was 117.28 

Before canceling the July 28-29 administration of the bar exam on July 2 due to the increase 

in confirmed COVIE-19 cases,29 Tennessee offered two administrations of the UBE so that 

examinees who could not sit for the July administration due to seating limitations could take the 

exam in October.30 Even with two administrations of the UBE, Tennessee had limited seating at 

each July exam location “based in the number of applicants from Tennessee law schools.”31 The 

July bar would have been administered in Knoxville, Memphis, and Nashville. The seating policy 

set seating priorities with first priority given to applicants who were first-time takers and graduates 

from Tennessee law schools 2019 or 2020. There were second and third priorities and finally 

priority based on remaining seat availability.32 

It is important to note that all of these jurisdictions with limited seating — North Dakota, 

Oregon, Connecticut, Maine, and Tennessee — are UBE jurisdictions and Maine is a “courtesy 

                                                           
27 See Persons Taking and Passing the 2019 Bar Examination, THE BAR EXAMINER,  NATIONAL CONFERENCE OF BAR 
EXAMINERS,  https://thebarexaminer.org/2019-statistics/persons-taking-and-passing-the-2019-bar-examination/ (last 
visited July 11, 2020). 
28 Id. 
29 See Supreme Court Orders Cancellation of July 2020 Bar Examination, TENNESSEE BOARD OF LAW EXAMINERS, 
https://www.tnble.org/?p=792 (last visited July 11, 2020). 
30 See TENNESEE BOARD OF LAW EXAMINERS, https://www.tnble.org/?page_id=667 (last visited July 11, 2020).  
https://www.tnble.org/wp-content/uploads/2020/05/BLE_Policy_Revision_P-4.03.pdf 
31 See Order Establishing Seating Priority for the July 2020 Bar Examination, https://www.tnble.org/wp-
content/uploads/2020/05/SCT-COVID-19-Order-BLE-5-11-2020.pdf (last visited July 3, 2020). The Supreme Court 
of Tennessee, Order of  May 11, 2020, approving a temporary policy recommended by the Board of Law Examiners 
establishing a protocol for seating applicants due to limited seating capacity in compliance with restrictions on the 
size of public gatherings.   
32 See Statement of Policies and Procedures P-4.03 Dates and Places of Giving the Examination, TENNESSEE BOARD 
OF LAW EXAMINERS,  https://www.tnble.org/wp-content/uploads/2020/05/BLE_Policy_Revision_P-4.03.pdf  (last 
visited July 11, 2020). 

https://thebarexaminer.org/2019-statistics/persons-taking-and-passing-the-2019-bar-examination/
https://www.tnble.org/?p=792
https://www.tnble.org/?page_id=667
https://www.tnble.org/wp-content/uploads/2020/05/SCT-COVID-19-Order-BLE-5-11-2020.pdf
https://www.tnble.org/wp-content/uploads/2020/05/SCT-COVID-19-Order-BLE-5-11-2020.pdf
https://www.tnble.org/wp-content/uploads/2020/05/BLE_Policy_Revision_P-4.03.pdf
https://www.tnble.org/wp-content/uploads/2020/05/BLE_Policy_Revision_P-4.03.pdf
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seating” jurisdiction.  As of June 2020, nine UBE jurisdictions provide courtesy seating and 25 

jurisdictions do not.  Texas will do so with its first UBE administration in February 2011.33   

Courtesy seating should be the standard for all UBE jurisdictions. Seating to take the UBE 

in a UBE jurisdiction should be a “right” and not a “courtesy.” The American Bar Association 

urged nationwide adoption of the UBE because it “would have numerous benefits for new law 

graduates and young lawyers, jurisdictions, and the legal profession as a whole.”34 The inclusion 

of the “new law graduates” in the group of UBE beneficiaries only makes sense if it is for the 

convenience of taking the UBE in one jurisdiction and then using it in another.  Since even “rights” 

are not without limits, however, the “right” to sit for the UBE in a jurisdiction would be subject to 

all reasonable requirements under the circumstances.  Unfortunately, it is impossible to determine 

whether such a standard is being applied by UBE jurisdictions in the current situation.  

III. Non-UBE jurisdictions during COVID-19 

Presently, non-UBE jurisdictions are in a much better position than UBE jurisdictions 

because they did not give up control over their bar exam. They are not restricted to a common set 

of questions that are created, coordinated, and controlled by NCBE. Instead, they have the freedom 

to decide what type of exam to give, when to give it, and what form it will take.  They have the 

flexibility to respond to the needs of their candidates and all those involved in the exam process 

during this period of crisis. 

The one obstacle is the Multistate Bar Exam (MBE), the 200 multiple-choice question 

exam, created by NCBE, and a part of all jurisdictions’ bar exams, except Louisiana and Puerto 

                                                           
33 See COMPREHENSIVE GUIDE TO BAR ADMISSION REQUIREMENTS 2020,[hereinafter COMPREHENSIVE GUIDE]                
24-27,(Judith A. Gundersen & Claire J. Guback, eds., 2020) 
http://www.ncbex.org/assets/BarAdmissionGuide/CompGuide2020_021820_Online_Final.pdf. 
34 See Resolution 109, AMERICAN BAR ASSOCIATION https://flayld.org/wp-content/uploads/2016/01/Resolution-109-
UBE-Midyear-2016.pdf, at 3 (last visited July 11, 2020). 

http://www.ncbex.org/assets/BarAdmissionGuide/CompGuide2020_021820_Online_Final.pdf
https://flayld.org/wp-content/uploads/2016/01/Resolution-109-UBE-Midyear-2016.pdf
https://flayld.org/wp-content/uploads/2016/01/Resolution-109-UBE-Midyear-2016.pdf
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Rico.35 While only UBE jurisdictions are required to use the MBE to produce a portable UBE 

score, non-UBE jurisdictions still rely on the MBE for what NCBE has told them is needed to 

ensure the reliability and validity of its bar exam scores.36 

The Nevada Board of Law Examiners, however, is not letting NCBE dictate any terms to 

it, including the need for the MBE. The Board sought and received approval from the Supreme 

Court of the State of Nevada to completely re-configure Nevada’s bar exam for July 2020.37  Since 

the Board concluded that it could not administer the bar exam in person and meet COVID-19 social 

distancing requirements, and NCBE has not approved the remote administration of the MBE, it 

decided to eliminate the MBE, go completely online, and use only a written exam.   

The Board did not make its decision lightly but did so after consulting with its own 

psychometrician, Dr. Roger Bolus, "to address concerns regarding the reliability of the Nevada 

exam in the absence of the MBE"38 and stated that it would continue its consultation with Dr. 

Bolus and “take all reasonable measures to address the reliability of an essay only exam.”39  

Further, the Board made special note of its prior discussions “with the Court, [that] the essay 

portion is the valid measure of minimum competence, something the MBE lacks. More important, 

                                                           
35See COMPREHENSIVE GUIDE, supra note 33, at 28. 
(http://www.ncbex.org/assets/BarAdmissionGuide/CompGuide2020_021820_Online_Final.pdf. 
36 NCBE contends that scaling and equating the written scores to the MBE assures reliability. See Susan M. Case, The 
Testing Column, Demystifying Scaling To the MBE: How’d You Do That?, THE BAR EXAMINER, May 2005, at 46 
[hereinafter “Demystifying Scaling to the MBE”]. According to Dr. Susan Case, former Director of Testing for the 
National Conference of Bar Examiners, “[s]caling the essays to the MBE is an essential step in ensuring that scores 
have a consistent meaning over time. When essay scores are not scaled to the MBE, they tend to remain about the 
same: for example, it is common for the average raw July essay score to be similar to the average February score even 
if the July examinees are known to be more knowledgeable than the February examinees. Using raw essay scores 
rather than scaled essay scores tends to provide an unintended advantage to some examinees and an unintended 
disadvantage to others.”  Dr. Case was the Director of Testing until Nov.1, 2013.   
37 Nevada Supreme Court Approves Modified Bar Exam for July 2020, STATE BAR OF NEVADA (May 21, 2020), 
https://www.nvbar.org/nevada-supreme-court-approves-modified-bar-exam-for-july-2020/ (last visited July 11, 
2020). See also Order Approving Modified July 2020 Nevada Bar Examination, Supreme Court  of Nevada, In re 
Matter of the July 2020 Nevada State Bar Examination, ADKT 0558, May 20, 2020,[hereinafter Nevada Court Order] 
https://www.nvbar.org/wp-content/uploads/ADKT.558.order_.modified.bar_.exam_.pdf. 
38 Nevada Court Order, see supra note 37, Exhibit A, Memorandum, State Bar of Nevada, Board of Law Examiners 
(last visited July 11, 2020). 
39 Id.  

http://www.ncbex.org/assets/BarAdmissionGuide/CompGuide2020_021820_Online_Final.pdf
https://www.nvbar.org/nevada-supreme-court-approves-modified-bar-exam-for-july-2020/
https://www.nvbar.org/wp-content/uploads/ADKT.558.order_.modified.bar_.exam_.pdf
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under the proposed format Nevada will be testing knowledge, analytical ability, and writing skills, 

all which are accepted measures of attorney competence. In addition, the open-book component 

also incorporates what we as lawyers do every day: look up the applicable law."40   

Nevada is not alone. Indiana is also administering an online exam without the MBE.  

Concerned about the safety of administering an in-person exam during the pandemic, the Indiana 

Supreme Court ordered the Indiana State Board of Law Examiners to conduct a one-day, online 

bar exam on July 28, 2020 that “shall consist of the Indiana Essay Examination and a series of 

short answer questions on the topics tested on the Multistate Bar Examination.”41 On May 18, 

2020, Michigan, too, announced an essay-only bar exam when the Michigan Supreme Court 

ordered a revised format for its July 2020 Michigan Bar Exam to be administered online in one 

day and “consist solely of the essay portion of the traditional exam.”42  As Florida hits new COVID 

records, the Florida Board of Bar Examiners announced on July 1, 2020 that the in-person 

scheduled bar exam for July 28-29 was canceled and would be replaced by the administration of 

an online exam on August 18.43  This exam will consist of 100 multiple-choice questions and three 

essay questions. In making this major change, the Board advised applicants that only for the 

August 2020 bar exam would applicants “not be required to take the Multistate Bar Examination 

to establish technical competence.”44 The Supreme Court of Texas issued its Nineteenth 

                                                           
40 Id.  
41 [Supreme] Indiana July Bar Exam will be a one-day Remote Test,  INDIANA JUDICIAL BRANCH  | CALENDAR, 
https://calendar.in.gov/site/courts/event/supreme-indiana-july-bar-exam-will-be-a-one-day-remote-test/  (last visited 
July 11, 2020). See also Order Indiana Supreme Court, In the Matter of the July 20202 Indiana Bar Examination, 
20S-CB-300, May 7, 2020, https://www.in.gov/judiciary/files/order-other-2020-20S-CB-300.pdf. 
42 July 2020 Bar Exam to be Remote Online Essay Test, STATE BAR OF MICHIGAN (May 19, 2020) 
https://www.michbar.org/News/NewsDetail/nid/5706/July-2020-Bar-Exam-to-be-Remote-Online-Essay-Test (last 
visited July 11, 2020).  See also Order ADM File No. 2020-08, Michigan Supreme Court, May 18, 2020,  
https://courts.michigan.gov/Courts/MichiganSupremeCourt/BLE/Documents/2020-08_2020-05-
18_FormattedOrder_AO2020-15.pdf. 
43 See Florida Bar Exam Moves to Online Format in August, FLORIDA BOARD OF BAR EXAMINERS, July 1, 2020, 
https://www.floridabarexam.org/web/website.nsf/52286ae9ad5d845185257c07005c3fe1/5a96721e1a13b40b852585
98005bbf7a?opendocument (last visited July 11, 2020). 
44 Id.  

https://calendar.in.gov/site/courts/event/supreme-indiana-july-bar-exam-will-be-a-one-day-remote-test/
https://www.in.gov/judiciary/files/order-other-2020-20S-CB-300.pdf
https://www.michbar.org/News/NewsDetail/nid/5706/July-2020-Bar-Exam-to-be-Remote-Online-Essay-Test
https://courts.michigan.gov/Courts/MichiganSupremeCourt/BLE/Documents/2020-08_2020-05-18_FormattedOrder_AO2020-15.pdf
https://courts.michigan.gov/Courts/MichiganSupremeCourt/BLE/Documents/2020-08_2020-05-18_FormattedOrder_AO2020-15.pdf
https://www.floridabarexam.org/web/website.nsf/52286ae9ad5d845185257c07005c3fe1/5a96721e1a13b40b85258598005bbf7a?opendocument
https://www.floridabarexam.org/web/website.nsf/52286ae9ad5d845185257c07005c3fe1/5a96721e1a13b40b85258598005bbf7a?opendocument
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Emergency Order Regarding the Covid-19 State of Disaster on July 3 when it ordered the 

cancellation of the July 2020 in-person bar exam and offered applicants options for licensure: an 

in-person Texas Bar Exam as scheduled for September 9-10, 2020, subject to guidance from public 

health authorities or an on-line Administer an on-line Texas Bar Exam on October 5-6, 2020.45   

And then there’s California: its law school deans met on July 2 by Zoom with members of 

the California Supreme Court and representatives from the California State Bar.  Four deans 

represented the ABA deans on the call and advocated for an emergency diploma privilege for 

California’s 2020 candidates because of the current health and societal crisis and its unprecedented 

impact on the mental, physical, and financial health of the bar candidates. While the preference 

was for a “diploma privilege with guardrails,” the deans also addressed other options, concluding 

with “the absolute need for certainty on a plan as soon as possible….”46 

IV. Is the UBE Necessary?  

It is hard to read Nevada’s declaration that “the essay portion is the valid measure of 

minimum competence, something the MBE lacks” as anything other than “fighting words” as far 

as NCBE is concerned. Such words may also portend the fate of NCBE itself. Since NCBE’s 

introduction of the MBE to the bar exam in 1972, the MBE has taken center place in its growing 

roster of exams — the Multistate Essay Examination (MEE), first offered in 1989, the Multistate 

Professional Responsibility Exam (MPRE), first offered in 1980, and the Multistate Performance 

Test (MPT), first offered in 1997.  The MBE is the “equating” linchpin to assure the validity and 

                                                           
45 All Announcements, Supreme Court Order, TEXAS BOARD OF LAW EXAMINERS, 
https://ble.texas.gov/allnews.action, (last visited July 11, 2020)  See also, Ninteenth Emergency Order Regarding the 
Covid-19 State of Disaster, Supreme Court of Texas, Misc. Docket No. 20-9083, July 3, 2020, 
https://www.txcourts.gov/media/1448432/209083.pdf. 
46 Paul Caron, California Law School Deans Report on July 2 Meeting with State Supreme and Court Bar, TAXPROF 
BLOG, (July 5, 2020), https://taxprof.typepad.com/taxprof_blog/2020/07/california-law-school-deans-report-on-july-
2-meeting-with-state-supreme-court-and-bar.html. (Letter from Deans Chemerinsky (UC-Berkeley), Faigman (UC-
Hastings), Jennifer Mnookin (UCLA), and Song-Richardson (UC-Irvine) to the Class of 2020). 

https://ble.texas.gov/allnews.action
https://www.txcourts.gov/media/1448432/209083.pdf
https://taxprof.typepad.com/taxprof_blog/2020/07/california-law-school-deans-report-on-july-2-meeting-with-state-supreme-court-and-bar.html
https://taxprof.typepad.com/taxprof_blog/2020/07/california-law-school-deans-report-on-july-2-meeting-with-state-supreme-court-and-bar.html
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reliability of bar exam scores over time. According to Dr. Susan Case, former Director of Testing 

for the National Conference of Bar Examiners, “[s]caling written-component scores to the MBE 

involves an algebraic process that places the written-component scores on the same scale as the 

MBE. This process “equates” the written-component scores and assures that the scores mean the 

same thing across test administrations.”47   

If jurisdictions adopt the position taken by Nevada, Indiana, Michigan, and Florida — that 

the MBE is unnecessary to ensure the reliability of the bar exam — then where does that leave the 

current bar exam configuration of a written component that must be scaled to the MBE? While 

these three states are non-UBE jurisdictions, the implications of their decision transcend borders 

and classifications. If the MBE is not essential to ensure reliability of bar exam scores, then UBE 

jurisdictions do not need it either.  

This seismic shift in thinking about the MBE has not been lost on NCBE. In keeping step 

with the changing public health situation, NCBE has made regular COVID-19 updates on its 

website and changes in its plans for the bar exam in consultation with jurisdictions.48 At the onset 

of the crisis, NCBE posted on its website that the threshold decision of whether there would be a 

July 2020 bar exam administration depended on whether there would be a sufficient number of 

jurisdictions and examinees to support equating of scores (referring to the MBE number) and all 

the scoring support and grader training associated with the exam.49 After determining on May 5 

that the requisite number was achieved, NCBE announced that it planned to make its exam 

                                                           
47 Susan M. Case, The Testing Column, What Everyone Needs To Know About Testing, Whether They Like It Or Not, 
THE BAR EXAMINER, June 2012, at 29 [hereinafter Case, What Everyone Needs To Know] 
http://www.ncbex.org/pdfviewer/?file=%2Fassets%2Fmedia_files%2FBar-
Examiner%2Farticles%2F2012%2F810212beTestingColumn.pdf  (last visited July 11, 2020). 
48 See Past NCBE Covid-19 Updates,  NATIONAL CONFERENCE OF BAR EXAMINERS, , http://www.ncbex.org/ncbe-
covid-19-updates/past-updates/ (last visited July 11,, 2020).  
49 Id.  Past Covid-19 Update, March 31, 2020.  

http://www.ncbex.org/pdfviewer/?file=%2Fassets%2Fmedia_files%2FBar-Examiner%2Farticles%2F2012%2F810212beTestingColumn.pdf
http://www.ncbex.org/pdfviewer/?file=%2Fassets%2Fmedia_files%2FBar-Examiner%2Farticles%2F2012%2F810212beTestingColumn.pdf
http://www.ncbex.org/ncbe-covid-19-updates/past-updates/
http://www.ncbex.org/ncbe-covid-19-updates/past-updates/
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materials available to jurisdictions for a July administration.50 This announcement included a 

reiteration of NCBE’s earlier announcement on April 3 that it would make bar exam materials 

available for two fall administrations in addition to the materials for a July bar exam.51  

NCBE’s flexibility and responsiveness in providing additional sets of exam materials to 

jurisdictions is commendable. In short order, NCBE made three options available to jurisdictions, 

thus allowing them to choose when it would be best to administer their bar exam.  Notably, none 

of these options altered the exam’s content or delivery. The integrity of the bar exam, whether for 

UBE or non-UBE jurisdictions, remained intact because it included the MBE. However, on June 

1, NCBE announced its most radical move of all — the creation of a limited set of questions for 

an emergency remote testing option.52  

 Remarkably, NCBE offered to provide jurisdictions with an exam to be administered 

remotely on October 5-6 after all three administrations of the bar exam/UBE had occurred. The 

intent is to “provide jurisdictions with an emergency option should administering the in-person bar 

exam not be possible.”53 NCBE pointed out that this testing option would not be the same as the 

full bar exam or the UBE so that scores earned would be used “for local admission only and will 

not qualify as UBE scores.”54 The result is that such earned scores would not be portable.   

                                                           
50 Id., Past Covid-19 Update, May 5, 2020: “As of May 5, 19 jurisdictions have announced that they intend to cancel 
or postpone the July bar exam; the other jurisdictions either plan to go ahead with the July exam or have not yet made 
a decision. Based on this information, NCBE has determined that there will most likely be a sufficient number of July 
examinees to administer the bar exam. Accordingly, we plan to make our exam materials (MBE, MEE, and MPT) 
available to those jurisdictions that choose to administer an exam in July.”  
http://www.ncbex.org/ncbe-covid-19-updates/past-updates/. 
51 Id., Past Covid-19 Update, April 3, 2020: “To provide needed flexibility for jurisdictions and candidates, in addition 
to preparing materials for a July bar exam, NCBE will make bar exam materials available for two fall administrations 
in 2020: September 9-10 and September 30-October 1. Each jurisdiction will determine whether to offer the exam in 
July, in early September, or in late September.” http://www.ncbex.org/ncbe-covid-19-updates/past-updates/. 
52 See NCBE Update: NCBE to Provide Additional Support for Jurisdictions During COVID-19 Crisis, NATIONAL 
CONFERENCE OF BAR EXAMINERS, (June 1, 2020,  4:00 PM) http://www.ncbex.org/ncbe-covid-19-updates/. 
53 Id. 
54 Id. “This remote testing option will not constitute the full bar exam or the UBE. Scores earned on the remotely 
administered test will be used for local admission decisions only, and will not qualify as UBE scores. The scores will 

http://www.ncbex.org/ncbe-covid-19-updates/past-updates/
http://www.ncbex.org/ncbe-covid-19-updates/past-updates/
http://www.ncbex.org/ncbe-covid-19-updates/


17 
 

 In making this announcement, NCBE was quick to let jurisdictions know that it was making 

this option available just as it had taken previous steps to “support our stakeholders in light of the 

COVID-19 crisis.”55 NCBE reminded everyone of its flexibility because it stated that “[i]n 

providing the remote testing option, NCBE is responding proactively to the continuing uncertainty 

the upcoming months will bring, and the possibility that local or state health and safety restrictions 

will prohibit in-person testing.”56  

NCBE’s decision to provide an online, abbreviated option to jurisdictions is laudable, but 

it may be too little and too late to save the UBE.  The harm has been done.   While some non-UBE 

jurisdictions have opted to create their own exam, even some UBE jurisdictions have bristled 

against the constraints of the UBE for this administration of the bar exam.    

Putting the needs of their candidates first during this tumultuous time, on April 23, 2020, 

Massachusetts announced its intent to administer an online exam even before NCBE made an 

online option available. The Justices of the Supreme Judicial Court and the Massachusetts Board 

of Bar Examiners (BBE) stated that if the UBE could not be conducted safely in-person on 

September 30 and October 1, an alternative exam would be administered remotely. This exam 

would grant admission only to the bar of Massachusetts and the BBE would be preparing the exam 

and it would be “similar in content to the subjects tested on the UBE.”57 This announcement was 

followed by another on July 1 that set October 5-6, 2020 as the date for the Massachusetts bar 

exam.  And now the BBE had decided on the content for its online exam:  it would consist of 

testing materials provided by the National Conference of Bar Examiners and be the “same in 

                                                           
not be eligible to be transferred as UBE or MBE scores to other jurisdictions or released to candidates via NCBE Score 
Services.” 
55 Id. 
56 Id. 
57 See Plan for Law School Graduates Announced, Press Release, Massachusetts Supreme Judicial Court, Board of 
Bar Examiners, SJC Clerk’s Office for the County of Suffolk, MA Court System, MASS.GOV (April 23, 2020), 
https://www.mass.gov/news/plan-for-law-school-graduates-announced. 

https://www.mass.gov/news/plan-for-law-school-graduates-announced
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substantive content as the UBE”58 but not a full UBE so it would not be portable. As to this issue, 

Massachusetts noted that the “Board of Bar Examiners (BBE) is working with other jurisdictions 

that administer the same remote exam to explore possible reciprocity agreements.”59 

NCBE’s announcement on June 1 to provide an online exam must have been motivated — 

at least in part — in response to Massachusetts’ move on April 23 to go rogue. And Massachusetts’ 

decision on July 1 to adopt NCBE’s online version of a modified UBE is the result that NCBE 

intended with its offer.  

But it did not end here. As of July 8, Massachusetts, Maryland, and the District of 

Columbia, all UBE jurisdictions, entered into reciprocal agreements for the portability of scores 

earned on the remotely-administered October 2020 Bar Examination.60 Maryland intends to 

“continue to seek reciprocity with other jurisdictions offering the October 2020 Remotely-

Administered Bar Examination and will announce additional agreements as they are made”61 and 

the District of Columbia intends to do so as well.62 This is an especially sharp rebuke to NCBE’s 

reminder to UBE jurisdictions that the October remote exam would not be portable.  Well, the 

jurisdictions are making it portable by themselves.  

It is very possible that NCBE is afraid of losing its hold on the bar exam so it is trying to 

show its responsiveness to the pandemic by being flexible. NCBE must be desperate to hold onto 

                                                           
58 See FAQs Related to October 2020 Examination for Admission to Massachusetts Bar, MASS.GOV 
https://www.mass.gov/guides/faqs-related-to-october-2020-examination-for-admission-to-the-massachusetts-bar 
(last visited July 11, 2020). 
59 Id. 
60 Maryland State Board of Law Examiners COVID-19 Emergency Response ( 7/8/2020), MARYLAND COURTS, 
{hereinafter Maryland State Board of Law Examiners] https://www.courts.state.md.us/ble.   Committee on 
Admissions, Important Notices, Notice to October 20202 Remote Bar Exam Applicants,  (July 7, 2020), DISTRICT OF 
COLUMBIA COURTS, [hereinafter Committee on Admissions, District of Columbia]  https://www.dccourts.gov/court-
of-appeals/committee-on-admissions 
61 Maryland State Board of Law Examiners, supra note 60. 
62 Committee on Admissions, District of Columbia, supra note 60. 
 

https://www.mass.gov/guides/faqs-related-to-october-2020-examination-for-admission-to-the-massachusetts-bar
https://www.courts.state.md.us/ble
https://www.dccourts.gov/court-of-appeals/committee-on-admissions
https://www.dccourts.gov/court-of-appeals/committee-on-admissions
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the UBE jurisdictions through this crisis by offering a limited option.  For NCBE, it is a major 

concession to allow an online exam and abbreviated materials.  It is even more shocking to see 

NCBE concede portability, even if it is for a once-in-a-lifetime emergency like the pandemic. 

Perhaps NCBE is hopeful that this concession will be sufficient to maintain control over the bar 

exam.  However, given the rapid pace by which UBE jurisdictions are taking the lead in forming 

their own reciprocity agreements, NCBE should be deeply concerned.  

The COVID-19 pandemic has exposed serious limitations and vulnerabilities to the UBE, 

even beyond its questionable scoring and equating practices that can lead to the preposterous result 

that “a candidate might receive different scores in two different UBE jurisdictions.”63 NCBE’s 

very future is at stake. It is being challenged by calls for a diploma privilege while non-UBE 

jurisdictions are creating their own bar exams and not including the MBE. NCBE has everything 

to lose, especially since the UBE has not turned out to be very portable.  If, as we have learned, 

the UBE is not particularly useful during a pandemic when you might need it to sit for the bar 

exam in one UBE jurisdiction and transfer that score, then perhaps its value lies solely in its use 

for career portability. This was the strongest argument made to support its adoption.64 The theory 

was that the UBE would allow an attorney to seek employment in other states without having to 

sit for another bar exam. This would save time, effort, and money, thus making it easier for 

attorneys to have career mobility.  

The question, therefore, is whether UBE scores have been used in this way by attorneys 

seeking employment in other jurisdictions. According to the findings by the New York State Bar 

Association Task Force on the New York State Bar Examination (hereinafter, “Task Force”), 

                                                           
63BOLE Letter, supra note 8, at 16. 
64 See Task Force supra note 8, at 65. 
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“portability provides only a small benefit to only a minority of test takers.”65 Relying on data 

supplied by the BOLE, the Task Force reported that “the overwhelming majority of New York 

UBE score earners do not transfer the scores to other UBE jurisdictions.”66 With respect to the 

value of portability for New York score earners, the Report concluded “that no meaningful 

“portability” benefit enures to most law school graduates who take the bar examination in New 

York to gain admission here.”67   

The Task Force identified several other concerns about the UBE that are relevant to a 

determination of whether remaining a UBE jurisdiction is advantageous for New York. In addition 

to failing to provide any meaningful portability benefit, there is evidence that the UBE’s scaling 

and scoring practices may make a UBE score inherently unreliable and therefore not an appropriate 

measure of an individual’s minimum competency to practice law. 68 This is especially problematic 

when the UBE score is earned in another jurisdiction and then transported to New York. Although 

Diane Bosse, Chair of the BOLE, assured the Task Force that a passing score earned in any UBE 

jurisdiction is a reliable test of competency despite differences in cut scores because of the validity 

of the test itself,69 this is only true if one accepts NCBE’s basic assumption that the MBE controls 

the uniformity of the candidates’ scores across jurisdictions and over time. This assumption is 

flawed.  

 There is a difference between an exam score earned by an examinee in an individual 

jurisdiction scoring its own written exam and an exam score earned in another jurisdiction where 

it is based on a different cohort.  This may result in a “portable” score but not a “true” one because 

                                                           
65 Id.   
66 Id. at 66.  
67 Id. 
68 Id. at 72, citing Suzanne Darrow-Kleinhaus, Testing the UBE: Portable But Inaccurate Bar Exam Scores, LAW 360 
(July 26, 2016, 11:11AM), https://www.law360.com/articles/806049/testing-the-ube-portable-but-inaccurate-bar-
exam-scores.  
69 BOLE Letter, supra note 8 at 23. 
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the written score — 50% of the total — depends on the strength of the applicant pool in the 

jurisdiction where the candidate wrote the exam. And the Board has acknowledged in its Letter 

that it is “a theoretical possibility that a candidate might receive different scores in two different 

UBE jurisdictions.”70  

This is a stunning admission in itself but it is followed by an explanation that only confirms 

that a “portable” UBE score is the product of the time and place in which it was taken because the 

performance of a candidate varies according to the specific group of papers against which it is 

evaluated.  

The problem is that when a candidate goes to another jurisdiction and takes the test, 
the performance is judged in that context – meaning the written performance is 
evaluated with the specific group of papers produced for that exam. It can’t be 
assumed that the written score achieved on one exam would be the same as a written 
score achieved on another. It would be mere speculation to assume that a written 
score would increase by a given amount because of the perceived ability of the 
population with which the test was taken.71   
 
This is indeed a “problem” because the “portable” score is just a “local” score, dependent 

on the cohort which took that exam — and “relative” at that. This is because of NCBE’s practice 

of scaling the written component to the MBE72 which comes only from that jurisdiction. The Board 

confirmed the locality of the “portable score” in its Letter when it stated that “[s]caling related to 

putting written scores onto a distribution of the same mean and standard deviation as the MBE 

scores of a given group of test-takers.”73 

The BOLE’s acknowledgment that it is possible for the same candidate to receive different 

scores in two different UBE jurisdictions leads to a shocking result that undermines the licensing 

test itself where the same person can be found “competent” to practice law in one UBE jurisdiction 

                                                           
70 Id. at 16. 
71 Id. at 18. 
72 Demystifying Scaling To the MBE, supra note 36, at 46.  
73 BOLE Letter, supra note 8, p. 23. 
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and “incompetent” in another when it is the same person with the same skill level taking the same 

test. 

NCBE must be very uneasy about the Task Force’s findings. If New York received no 

discernible benefit for its attorneys in portability “out” of New York or “in” to New York, and no 

benefit to portability when faced with an urgent need for its candidates to be seated in another 

UBE jurisdiction, then the next logical question is whether there is any benefit at all to remaining 

a UBE jurisdiction. Moreover, it is unlikely that New York is alone in questioning the viability of 

the UBE — other jurisdictions must be doing the same, especially those creating, administering, 

and grading their own bar exams this year without NCBE’s assistance. 

In the race to adopt the UBE, much was overlooked. It may be true that there was a 

difference between what UBE jurisdictions expected when they joined the UBE community and 

what they were entitled to receive, but that is of little consequence now. The pandemic exposed 

critical limitations to the UBE’s portability that cannot be ignored. When combined with the 

evidence that the UBE’s scaling and scoring practices may make its score unreliable so as to 

achieve its primary purpose of assessing minimum competency, 74 there is no choice but to 

reconsider using the UBE. 

As a result of such scrutiny, it is very likely that jurisdictions will leave the UBE and 

prospective jurisdictions will place their plans to join the UBE on hold. There will be many 

changes in the wake of COVID-19 and no doubt the UBE will be one of them. The current situation 

is extremely fluid with daily changes in jurisdictions’ plans for administration of their bar exam in 

light of the changing health crisis.  No matter what is eventually decided for bar exam day, it will 

not change the fact that when portability of the UBE was truly needed, it was not there.  

                                                           
74 Task Force, supra note 8, at 47. 


