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Taxing the Digital Economy Post BEPS…Seriously 

Yariv Bauner 

 

For years the advent of the digital economy has left countries stumped in their attempt to tax 

income earned by foreign firms without physical presence within their jurisdiction. 

International organizations and their member countries have failed in their attempts to tweak 

the rules of the international tax regime and address these challenges presented by the digital 

economy. This article argues that such conservative approach could not work, and 

fundamental reform is inevitable. The article proposes a withholding tax solution, explaining 

its merits and demonstrating its superiority over alternative reforms proposed to date. 

  



Code Section 304:  The Gift That Keeps On Giving 

Doron Narotzki & Melanie McCoskey 

 

Code Section 304 requires the reclassification of stock sales between affiliated corporations 

as distributions.  When multinational corporations were restructuring foreign operations, care 

had to be taken to avoid triggering the anti-abuse provisions under Code Section 304.  With 

proper planning by utilizing select corporations, the anti-abuse provisions of Code Section 

304 could be avoided.  This tax-planning strategy is explained in this paper.   

One central focus of the Tax Cuts and Jobs Act (TCJA) was to encourage U.S. international 

corporations to “bring back earnings to the U.S.”  In an attempt to achieve this goal, the 

legislation enacted new Code Section 245A, which provides for a 100% dividend received 

deduction to U.S. corporations for certain foreign-sourced dividend distributions.  

Currently, the TCJA has created a unique opportunity to utilize Code Section 304 and Code 

Section 245A via a much more powerful tax-planning tool.  By utilizing the rules related to 

redemptions by related corporations under the anti-abuse provisions of Code Section 304 

combined with the new 100% DRD of Code Section 245A, extracting earnings from affiliated 

foreign corporations tax-free has never been easier.  This paper will explain how these two 

code sections interact with each other and the resulting ability to extract certain foreign-

sourced earnings tax-free.  The paper will suggest a tax policy change that would simplify the 

tax code and render such tax-planning strategies moot.  If that strategy is not adopted, the 

paper offers a legislative change to close this tax-planning strategy.  Finally, the paper also 

identifies incentives created by the TCJA to operate profitable businesses overseas and 

expected loss operations in the U.S. 

  



A New Accord on Timing a Tax-Event Creation Is Needed  

and Cash-Based Reporting Revisited 

Lior Davidai 

The precise timing of a Tax Event in the wake of a given economic act is one of the most 

basic and essential issues in tax law. As long as the terms defining the point in time in which 

a tax event is created are not met, the economic act is not subject to taxation. In addition, 

timing a tax event determines the date on which the legal rules, factual data, and tax rates 

required to determine the tax regime and the calculation of the tax liability are formulated.  

The timing of a tax event has many and varied implications for the analysis of crucial issues 

in tax law; hence, the importance of research on this issue. Surprisingly, scientific research 

on the issue of timing tax events is rather scant when compared with the extensive discussions 

of questions concerning substantive and international factors. Despite the importance of the 

issue, there is a conspicuous lack of comprehensive and systematic approaches to tax laws 

that regulate the timing of tax events. Apparently, tax policymakers could be expected to pose 

the question of appropriately timing a tax event, and to rule on it in accordance with legal and 

economic policy considerations, as was the case of other factors that lead to the creation of 

tax events. Furthermore, the implications of the existence of several methods for defining the 

timing of a tax event - when compared with the possibility of establishing one method that 

would apply to all economic activities and taxpayers - could be expected. This, however, is 

not the case.  

An analysis of tax laws in Israel, the United States, and other Western countries shows that 

rules for determining the timing of a tax event exist in the accounting world. They are 

regulated by common accounting rules, while refraining from developing independent and 

precise rules on the timing matter. Therefore, the choice of an accounting method that 

determines the date for the recognition of revenue and expenses included in financial reports 



is intended to formulate the timing of tax events so as to establish taxable income or loss. 

Based on this approach, tax laws seem exempt from regulating the issue through independent 

and specific legal rules. 

Two main methods of reporting a tax event have been developed based on common 

accounting concepts: A cash-based and an accrual-based reporting method. A third reporting 

method is based on commitments. Though the latter method has no basis in accounting, 

several tax regimes (such as in Israel, England, and Australia) apply it to determine the timing 

of a tax event while preparing capital transactions. 

Because the timing factor is important for the creation of tax events and for determining the 

rate of tax liability, and against the background of customary arrangements vis-à-vis 

applicable tax law – the objective of this article is twofold: First, to establish a theoretical 

basis for examining existing arrangements in tax law that govern the timing of a tax event; 

and then to analyze the appropriate arrangement for defining the timing method. The research 

methodology is based on an analysis of the basic principles for the formulation of a normative 

and appropriate tax regime, while considering economic efficiency. 

The thesis proposed in this article has two parts. The first part critically examines the 

arrangements used in tax law when timing a tax event. This examination presents a series of 

normative flaws that characterize these arrangements, providing a theoretical basis for 

understanding the need to change tax laws vis-à-vis the timing factor. The second part of the 

thesis deals with choosing the appropriate legal rules for defining that factor. According to 

this proposal, the appropriate legal rule for determining the timing of a tax event is taxation 

on an accrual basis, which is supposed to apply uniformly and comprehensively to all 

transactions and taxpayers, supposedly to convert the existing reporting methods into 

applicable tax law. The accrual method should be chosen mainly because it is based the best 

compromise between competing interests re the primacy issue of timing. In our discussion, 

we prove that, when timing a tax event, accrual-based taxation is preferable to other rules.  



 

From Tax Competition to Subsidy Competition 

Noam Noked 

 

While recent international tax reforms try to curb harmful tax competition, countries can adopt 

economically equivalent non-tax subsidies that are not subject to similar scrutiny. Where a 

multinational enterprise (MNE) generates tax-free income in a particular country, other countries 

may impose tax on that income. This risk is lower where the MNE pays tax on its income and receives 

a subsidy equal to the tax paid. This article shows how several BEPS standardsgive an advantage to 

subsidies over equivalent tax benefits. The preference for non-tax subsidies over tax benefits, which 

creates an incentive for countries to shift from tax competition to subsidy competition, cannot be 

justified on policy grounds. This article draws on other legal frameworks that regulate certain 

subsidies and tax benefits—the WTO subsidy rules and the EU state aid rules—to develop a 

comprehensive framework that would treat tax benefits and equivalent subsidies similarly, thereby 

promoting efficiency, fairness, and transparency. 

  



Neutrality as a Principle of International Tax Theory 

David Elkins 

 

The concept of neutrality plays a central role in the literature on international taxation. In its 

most prevalent form, it posits that taxes should not be a factor in investment decisions. The 

underlying idea is that in order to maximize aggregate global welfare, capital needs to flow 

to where it is able to produce the highest pre-tax return. However, what concerns investors is 

not pre-tax return but after-tax return. Consequently, when those investments that offer the 

highest pre-tax returns do not offer the highest after-tax return, capital will be misdirected. 

Therefore, allocative efficiency can only be achieved when alternative investments bear 

similar tax burdens. 

This Article challenges that proposition. Its primary thesis is that in most instances, allocative 

efficiency in the international arena requires that capital flow to the venue that offers the 

highest after-tax return. Attempts to neutralize the effects of taxation and to direct capital to 

those venues that offer the highest pre-tax return would in most instances produce allocative 

inefficiency to the detriment of aggregate global welfare. 

The Articles begins by examining the concept of neutrality within a purely domestic 

framework. It then considers the various concepts that are often grouped together under the 

overly broad term, “international taxation.” Finally, it examines whether neutrality is a 

relevant principle in the design of an international tax regime. 

  



The Corporate Tax Haven Index 

Moran Harari 

 

The Corporate Tax Haven Index (CTHI) is a new ranking of the world's most important 

corporate tax havens, according to how much each jurisdiction contributes to helping the 

world’s multinational enterprises escape paying tax. 

Published by the Tax Justice Network (TJN), it is designed to complement TJN’s Financial 

Secrecy Index, and to serve as a politically neutral tool for people who want to address the 

problems of corporate tax evasion and avoidance.  

The CTHI focuses only on the corporate income tax rules and practices applicable to (large) 

multinational enterprises’ profits (including capital gains). Capital gains are included because 

in some countries, they are included in the ordinary CIT base, and are thus susceptible to base 

spillovers. 

The Index is a combination of two components: the haven score, which is a qualitative 

component derived from data collected for 20 indicators based on laws, regulations and 

documented administrative practices in the jurisdictions; and the Global Scale Weight 

(GSW), which measures the relevance of each jurisdiction for cross-border direct corporate 

investment. The haven score is cubed and the weighting is cube-rooted before being 

multiplied to produce the Corporate Tax Haven Index. 

The Haven Score measures the potential risk for a jurisdiction to become a profit shifting 

destination, eroding tax bases elsewhere, and to create spillovers effects into other 

jurisdictions’ tax base and policies; thereby leading a race to the bottom in corporate taxation. 

The combination of the Haven Score with the Global Scale Weight results in the actual 

risk for a jurisdiction to have these effects. 

https://www.taxjustice.net/wp-content/uploads/2019/01/Beneficial-ownership-verification_Tax-Justice-Network_Jan-2019.pdf
https://www.financialsecrecyindex.com/
https://www.financialsecrecyindex.com/


By combining the two components, we construct a ranking of the jurisdictions that contribute 

most to: (i) the global race to the bottom in corporate taxation; (ii) the erosion of corporate 

income taxes globally; and (iii) constraining the tax policy space elsewhere. 

  



 

Current Issues in Trust Fund Recovery: 

An Examination of Recent Litigation and Related Matters 

Ausher M. B. Kofsky & Bryan P. Schmutz 

 

The federal government, states, and foreign governments lose millions of dollars each year 

from employers who don’t pay over taxes they withheld from their employees.  Two types of 

withholding taxes are the focal point of this article: (1) the employee’s, not the employer’s, 

share of Federal Insurance Contribution Act (FICA) tax, which is a combination of Social 

Security and Medicare taxes; and (2) the employee’s federal income tax that the employer 

withheld.  The vernacular calls those withheld taxes trust funds because unlike other debts, 

employers collect the withholdings in the capacity of a fiduciary.  In other words, the 

withholdings are not the employer’s money.  The withholdings belong instead to the 

government. 

Showing the importance of the trust funds, Congress enacted 26 U.S.C. § 6672, the Trust 

Fund Recovery Penalty (TFRP).  Absent fraud, the TFRP usually arises when a business is 

struggling financially.  Management might decide, in financial desperation, to continue to pay 

employees and suppliers instead of remitting the tax withholdings.  Payment of the 

withholdings becomes past due.  If management is unable to turn around the business, the 

business loses the wherewithal to catch up on the past due withholdings. 

Most debts don’t survive a business’s demise.  The Internal Revenue Service (IRS), however, 

can use the TFRP to pierce the corporate shield to collect the unpaid withholdings from the 

personal assets of any responsible person, jointly and severely.  

The original focal point of this Article was the circumstance that surprisingly, under current 

law, purported responsible parties may contest the TFRP only in the two refund courts; a 



United States District Court or the United States Court of Federal Claims.  The Article 

intended, and still intends to recommend that Congress should grant concurrent jurisdiction 

to the third federal trial court, the U.S. Tax Court, to adjudicate the TFRP.  Concurrent 

jurisdiction would enable people to choose whichever of the three federal trial forums they 

deemed best.  The Tax Court is natural fit.  The Tax Court already hears about 95% of federal 

tax cases. 

Instead of concentrating on that one issue, however, to broaden its scope, impact, and interest, 

the Article reviews trust fund litigation since the beginning of 2018.  A host of interesting 

issues surfaced.  For instance, one prime issue centered on the various reasons purported 

responsible persons claimed the IRS erred in determining that the individual was a responsible 

person.  Other prominent issues include how bankruptcy courts prioritized the trust funds, 

and injunctions the IRS requested the courts impose.  The Authors intend the Article to be 

informative on this fascinating slice of tax law. 

  



Different Judges, Different Decisions? 

Judicial Decision-Making in Equitable 'Innocent Spouse Relief’ Cases 

Orli Oren-Kolbinger 

 

Every tax season married taxpayers decide whether to file a joint or separate tax return. 

One of the consequences this decision holds is the liability faced by one spouse in the case of the 

other spouse’s deficiency when filing jointly. Over the years Congress has added relief 

provisions to the Internal Revenue Code (IRC) to protect innocent spouses. In its current version, 

the ‘innocent spouse relief’ sets forth three ways in which a spouse can obtain partial or full relief 

from a tax debt owed to the IRS as a result of a filed joint return. One of them is the subsection 

(f) relief, which provides petitioners with an ‘equitable’ relief from deficiencies and 

underpayments when ‘legal’ relief is not available. Congress seemingly enacted the ‘innocent 

spouse relief’ to provide relief for innocent wives. Indeed, petitions for relief have been traditionally 

filed mostly by women. Furthermore, relief-seekers prevail more in these cases compared with 

other types of tax disputes. 

The reliance on equity in these cases rather than a perspective that is purely legal raises 

practical and policy questions. It allows for an empirical exploration of how different judges decide 

in a specific type of equitable cases, and whether their personal and professional backgrounds, as 

well as specific case characteristics, affect their decisions. 

In this article, I analyze judges’ decisions in all three types of relieves under § 6015 to 

measure the effect of non-legal parameters on judges’ willingness to adhere to equity claims. The 

analysis is based on an original dataset of 424 § 6015 cases decided in the US Tax Court during 

2004-2013, 2015 and 2017. For the empirical analysis, I consider judges’ personal and professional 

attributes, including gender, marital status, age, religious affiliation, race, education, previous 

occupation, seniority and judicial ideology; taxpayers’ attributes, including whether they were 



represented; and additional case specific parameters. 
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