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Mayo Foundation Cures Tax Myopia 

Last week, the U.S. Supreme Court unanimously decided an important tax 

case, holding that full-time medical residents are not “students” exempt from 

FICA taxes. Mayo Foundation for Medical Educ. & Research v. United States, 

No. 09-837, 2011 WL 66433 (Jan. 11, 2011). More broadly, Chief Justice 

Roberts, writing for the Court, cured decades of “tax myopia”1

Background 

 with his 

reasoning. Tax myopia afflicts practitioners who cannot see beyond the self-

contained world of tax. In short, the Court concluded that the Chevron two-

step approach applies to all ambiguous Code provisions subject to 

interpretation by Treasury regulations. This decision was a long time coming. 

The case cuts against taxpayers who take positions contrary to regulations, 

but the broader implications of the decision are harder to see at this point.  

For decades, tax academics debated the degree of deference due to tax regulations 

and other published guidance.2 Courts and practitioners were likewise conflicted on 

the question.3 On balance, the Tax Court tended to show less deference to 

Treasury regulations than the district courts, the Court of Federal Claims, and the 

courts of appeal.4

                                                 
1     See Paul Caron, Tax Myopia, or Mamas Don’t Let Your Babies Grow Up to Be Tax 

Lawyers, 13 Va. Tax. Rev. 517 (1994).  

 Now the debate is over, settled once and for all by the Supreme 

Court.  

2     See, e.g., Gregg D. Polsky, Can Treasury Overrule the Supreme Court?, 84 B.U. L. Rev. 
185 (2004).  

3     See, e.g., Gen. Elec. Co. v. Commissioner, 245 F.3d 149, n.8 (2001); Irving Salem et al., 
ABA Section of Taxation Report of the Task Force on Judicial Deference, 57 Tax Law. 717 
(2004). 

4     See, e.g., Swallows Holding Ltd. v. Commissioner, 126 T.C. 96 (2006), vacated, 515 F.3d 
162 (2008).  
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Traditionally, courts applied a multi-factored test to determine whether—and if so, 

how much—they should defer to agency rulemaking decisions, including 

regulations. Cases like Skidmore v. Swift & Co., 323 U.S. 134 (1944), and National 

Muffler Dealers Ass’n v. United States, 440 U.S. 472 (1979), applied a multi-factor 

standard to evaluate how much deference should be accorded regulations. A 

multi-factor test gave courts discretion as to the degree of deference due agency 

interpretations.  

In 1984, the Supreme Court simplified the process. In Chevron, U.S.A., Inc. v. 

Natural Resources Defense Council, Inc., 467 U.S. 837 (1984), the Court set out a 

two-step method for interpreting statutes subject to regulatory interpretation: 

1. Is the statute ambiguous? If not, proceed no further, and decide the case 

based solely on the statutory language. 

2. If the statute is ambiguous, is the agency interpretation reasonable? If so, 

courts should defer to the agency interpretation. 

In practice, step two of the Chevron analysis has proved to be a mere formality in 

most cases. Courts that get to step two rarely conclude the agency interpretation 

is unreasonable (the Supreme Court never has). Therefore, the legacy of 

Chevron—reinforced by later Supreme Court decisions—is that courts should 

generally defer to formalized agency interpretations of ambiguous statutes. 

Outside of tax, Chevron has been the dominant mode of interpreting 

administrative law since the 1980s.  

Nevertheless, for decades many tax lawyers and some judges (including many Tax 

Court judges) did not acknowledge that Chevron applied to tax regulations. The 

Supreme Court did not help, sometimes citing National Muffler and sometimes 

citing Chevron in tax cases. On reflection, the fact that the tax community as a 

whole managed to stave off the wholesale adoption of Chevron for more than 25 

years is remarkable.  

KPMG Observations 

In the short term, the Mayo Foundation decision is probably unfavorable for 

taxpayers, since Chevron almost always strengthens the administrative agency’s 

position in cases touched by regulations. Taxpayers who have taken the position 

that a tax regulation is invalid based on Skidmore or National Muffler should 

reconsider that position in light of the Mayo Foundation decision. On the flip side, 

it is hard to think of a government-favorable case decided under the National 

Muffler standard that would be vulnerable under Chevron. If a regulation passed 
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muster under National Muffler, it almost certainly would survive Chevron 

reasonableness review. 

In the long run, it is difficult to say how the decision will affect tax law. With 

Chevron deference, Treasury regulations grow both more important and harder to 

invalidate. Taxpayers may invest more time and effort in the notice-and-comment 

phase of rulemaking. Further, taxpayers may take their concerns straight to 

Congress if they fear they are not being given a fair shake by Treasury and the IRS 

in the rulemaking process without the safety valve of unfettered judicial review. At 

this point, it is impossible to say what effect the decision will have on the courts, 

most notably the Tax Court.  

Finally, the Mayo Foundation case illustrates the influence the Department of 

Justice exercises over tax policy. Over time, the Department of Justice took a 

much harder line on the deference question than Treasury and the IRS. In general, 

the IRS Office of Chief Counsel did not press for Chevron deference in Tax Court 

litigation. The Department of Justice, which represents the government in tax 

litigation in all other judicial forums including the Supreme Court, generally argued 

for Chevron deference in tax litigation and appeals. Unlike Treasury and the IRS, 

the Department of Justice presumably considers itself duty-bound to try to unify 

the application of federal administrative law across all agencies.  

Open Questions  

At least three big questions remain undecided in the wake of the Mayo Foundation 

decision: 

1. Will courts hold Treasury and the IRS more accountable to the 

requirements of the Administrative Procedure Act,5

2. How far does Chevron deference go in tax? Does it extend to revenue 

procedures, revenue rulings, notices, announcements, and other 

published guidance beyond regulations? United States v. Mead Corp., 

 rejecting another 

long-standing example of tax myopia in a closely related context? In Mayo 

Foundation, the Supreme Court reemphasized the importance of 

maintaining a uniform approach to judicial review of agency rulemaking, 

but the Court only went so far as to say that notice-and-comment 

procedures are a “significant sign that a rule merits Chevron deference.” 

                                                 
5     See generally Kristin E. Hickman, Coloring Outside the Lines: Examining Treasury’s (Lack 

of) Compliance with Administrative Procedure Act Rulemaking Requirements, 82 Notre 
Dame L. Rev. 1727 (2007).  
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533 U.S. 218 (2001), teaches by analogy that courts should grant chief 

counsel advice Skidmore deference, at least with respect to the 

taxpayers to whom it relates.6

3. Can the IRS use Mayo Foundation and Chevron to resurrect its transfer 

pricing litigation strategy? The IRS’s hopes for transfer pricing—especially 

cost sharing—depend on its regulations. The regulations did not fare well 

in Xilinx, Inc. v. Commissioner, 598 F.3d 1191 (9th Cir. 2010). Perhaps a 

more deferential approach by the courts will prove to be the transfer 

pricing tonic the IRS seeks.  

 But where should we draw the dividing 

line between Skidmore deference and Chevron deference in the 

pantheon of published guidance? Should, for instance, courts give 

Chevron deference to the IRS’s various assertions in Announcement 

2010-75 (regarding the final Schedule UTP) simply because the IRS went 

through a notice-and-comment period and made changes to the draft 

Schedule UTP? Does Chevron deference extend to retroactive 

regulations, like the ones at issue in Intermountain Insurance Service of 

Vail, LLC v. Commissioner, 134 T.C. No. 11 (2010)? What about proposed 

regulations, or temporary regulations issued without notice and 

comment?  

Conclusion 

Tax myopia is an unwarranted but persistent condition. Sooner or later, the 

Supreme Court points out that rules and methods of general application apply to 

federal tax law as well. The only surprising thing is that it took a quarter of a 

century for the Supreme Court to answer the deference question in tax. 

 

  

 

 

The information contained herein is of a general nature and based on authorities that are subject to 
change. Applicability of the information to specific situations should be determined through 
consultation with your tax adviser. 

This article represents the views of the author or authors only, and does not necessarily represent 
the views or professional advice of KPMG LLP. 

                                                 
6 Section 1.6662-4(d)(3)(iv). But see section 6110(k). 
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