
Getting Dinged by the DING
by David Cay Johnston

Every now and then a tax favor for the richest among
us comes along that screams chutzpah. We have such a
revealing example of shameless rent-seeking, tax-
avoiding, and morally hazardous behavior thanks to a
letter to the IRS from Richard W. Nenno of Wilmington
Trust Co.

At issue is a tiny wrinkle in the Economic Growth and
Tax Relief Reconciliation Act of 2001, more commonly
known as the first round of tax cuts sponsored by
President George W. Bush. Note, by the way, that word
‘‘reconciliation,’’ which current Republican leaders once
embraced as a proper legislative procedure, but call
abusive, even totalitarian, when it comes to President
Obama’s healthcare bill.

What stirred Nenno to write the IRS is a problem some
of his New York clients have with section 2511(c) of the
code. This year, and this year alone, that snippet of tax
law does not align with a tax dodge that Delaware makes
possible for the asset-rich of New York and some other
states.

Nenno, and Wilmington Trust, sell DINGs or Dela-
ware incomplete nongrantor trusts. They ding taxpayers
not rich enough to afford the services of Wilmington
Trust and other Delaware tax avoidance specialty firms.

As Nenno explained in his March 2 letter (Doc 2010-
5043, 2010 TNT 46-23), a DING is an ‘‘irrevocable self-
settled spendthrift trust . . . that currently allows a
trustor-beneficiary to obtain protection from claims by
his or her creditors . . . [and] is designed to be an incom-
plete gift for federal gift-tax purposes and to be a
nongrantor trust for federal income-tax purposes [and]
permits the trustor to reduce state — not federal —
income taxes.’’

As one of several tax lawyers who called the letter to
my attention put it, Nenno ‘‘unblushingly asks that the
IRS formally approve a device whereby your money is
yours as far as enjoyment is concerned, but not yours
when your creditors want to get paid.’’

Talk about eating your cake and having it, too. And no
state- or city-level taxes, either, so you can eat the frosting
and have it, too.

Evidently the loss of one year of DING business is just
too much for Nenno and Wilmington Trust. Their clients
had years to take advantage of a DING, and can do so
again starting in 2011, but the law is supposed to be bent
to help them avoid tax now, not yesterday or tomorrow.

In his plea for a tax favor, Nenno tried to create the
impression that trusts are more heavily taxed than ordi-
nary income. ‘‘In 2010, a trust will reach the top 35%
federal income-tax bracket at only $11,200 of income
whereas a single taxpayer and joint filers will not do so
until $373,650 of income,’’ Nenno wrote.

Of course, people who create trusts that benefit them-
selves tend to have other income. If they are already in
the 35 percent tax bracket, then what they get from the
trust is a lower tax bill on a smidgen of income. People in
the 10 percent bracket, or even 28 percent, are unlikely to
create those trusts.

To Tax Notes readers steeped in tax and trust this may
seem like a big so-what. After all, trusts have long been in
the law and serve many useful purposes. The 50 states
have long had a riot of uncoordinated rules that some can
exploit — a fact that is celebrated by a few as a benefit
because of supposed tax competition.

But step back from the specifics of the DING and
similar trusts in Alaska, Nevada, New Hampshire, Rhode
Island, South Dakota, Tennessee, Utah, and Wyoming.
Take a look at what is going on underneath all the fancy
argot of tax and trusts.

A DING lets asset-rich New Yorkers, like Nenno’s
unidentified clients, enjoy the benefits of the Empire State
with its top-flight schools, extensive medical care and
research, its state parks and roadways, and all the rest
while shifting the burden of supporting these crucial
functions onto those who have not fared so well eco-
nomically. Delaware gains white-collar jobs that generate
tax revenues.

Imagine if Delaware dinged New Yorkers in a differ-
ent way. Think blue collar instead of white. Think crass
instead of subtle.

Imagine the Delaware State Police on I-95 stopping
cars with New York plates and a body with a ding,
ordering the vehicle off the road until the ding was
repaired. That would bring in a lot of revenue for
Delaware body shops, as well as fines from tickets. It
would also be seen instantly for what it was: a racket.

Yet economically that is just what a DING does — it
dings other taxpayers in New York and other states
whose laws allow DINGs.

DINGs are just another example of how those who
steal with a pen get richer, while those who steal at the
point of a gun get jail.

To states, a DING is like a secret trust in the Cayman
Islands is to federal revenues and creditors.

Then there is the moral hazard. Sure, an asset protec-
tion trust is not supposed to be inviolable if it was created
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when the trustor knew, or should have known, there was
a claim against his assets. Never mind that this may
encourage litigation, which imposes its own inefficiencies
and horrors on society, as parties fight over what the
trustor knew and when he should have known it.

Even when an asset protection trust is created with the
purity of new-fallen snow, a moral hazard still exists
because it bars collection of actual damages for future
misconduct. The moral hazard does not go away; it is just
moved back a bit from that disgusting image conjured
when Kim Carnes sings ‘‘Bette Davis Eyes’’ with its
reference to moral character ‘‘as pure as New York snow.’’

Of course, this is not just the fault of Delaware
politicians. The legislatures of New York and other states
where people are eligible to DING their fellow residents
back home are complicit. So why would lawmakers in
Albany and other state capitals allow this? Because the
public doesn’t know about it and the beneficiaries tend to
be campaign donors.

I would tell you what Nenno thinks of this, and his
reasons for writing his letter, but when I called, he
announced himself and then went silent. My calls back
were all directed to his secretary and later his voice mail
with no response.

(Here’s some advice for what to do when a journalist
calls: Take the call. Listen to the questions. If you do not
want to answer, then don’t — just remember you do not
get your side of the story told. But don’t play games, as
you leave a poor impression.)

So will DINGs return this year with IRS help?
I asked Todd A. Flubacher, a trusts partner at the

Delaware firm of Morris, Nichols, Arsht & Tunnell LLP,
who coauthored a 2005 Trusts and Estates article on
DINGs titled ‘‘Eliminate a Trust’s State Income Tax.’’

As Flubacher put it:
The IRS has indicated it is not intended to apply to
these trusts, but the plain language of the statute
makes it clear there is not much of a way to get
around it unless there is some guidance from the
IRS. On the chances of getting that guidance I’m not
hopeful.
Hopefully the IRS chief counsel office will stand with

the law, not find ways to bend it, as Nenno asked.
Chief counsel has told Congress that it has more work

than it can do. Even if it was properly staffed, finding
ways to help rich New Yorkers shift their tax burdens
onto everyone else should be a task it never has time for.
Mr. Nenno’s letter should go to the bottom of the pile.

Living Tax Free
On another issue, e-mails, calls, and letters from

readers show that my March 15 column (Tax Notes, Mar.
15, 2010, p. 1411, Doc 2010-5070, 2010 TNT 49-11), on
people who live lavishly without paying any income
taxes, was too subtle in making two key points.

One is that it can be perfectly legal to live lavishly and
tax free, which means that the income recognition rules
need revision.

Second, when net worth is rising very rapidly, it
suggests there may be taxable income that an audit

would find either at the entity or individual level, as I
pointed out twice in the article.

Nothing I wrote suggested, as some readers took it,
that loans are income.

Reader Tom Daley also questioned some facts. (For
Daley’s letter, see Tax Notes, Mar. 22, 2010, p. 1545, Doc
2010- 5819, or 2010 TNT 54-10.) He expressed doubt that
the McCourts, the divorcing couple who own the Los
Angeles Dodgers, could spend $800,000 per month in
tax-free perks, some of which is explained by limousines
and a corporate jet. The figure, as I reported, comes from
her court filings. (For the filings, see Doc 2010-5054.)

Mr. Daley, like some others, was perplexed by one line,
which he took to mean I thought that Mrs. McCourt
would have to pay tax to her husband.

I wrote: ‘‘Interestingly, her lawyers also argued that it
appears that whatever the court orders Mr. McCourt to
pay his estranged spouse, she would be free of any
income tax obligation to him.’’

That is confusing. The point is that Mrs. McCourt’s
papers assert that any money she receives from her
husband would be from his tax-free income. She was
asking the court to recognize that they were living on
tax-free money. Normally, support and alimony pay-
ments are tax deductible to the paying spouse and
income to the receiving spouse.

Mr. Daley also questioned my calculation on tax
burdens of a single worker making $26,000, which is just
under the median wage income for all 155.3 million
Americans who worked in 2008, according to the Medi-
care E tax database. Mr. Daley wrote that a single person
at that income level pays $1,684 in federal income tax
and, with payroll taxes, a combined total of 14.65 percent.

‘‘Where Johnston’s 22 percent figure comes from is
anyone’s guess,’’ Mr. Daley writes.

The calculations come from the federal tax tables and
Social Security. Here’s the math.

A single worker making $26,000 in 2009 had a stand-
ard deduction and personal exemption of $9,350, leaving
taxable income of $16,650. The income tax is 10 percent
on the first $8,350 and 15 percent on the balance. That’s
$2,080 or 8 percent. (I wrote 9 percent and failed to catch
the typo in editing.)

In 2009 a single worker at this income level is not
eligible for the earned income tax credit. The worker
might be eligible for a first-time home buyer or education
credit, which I ignored since only a small minority
receive these. This evidently explains Mr. Daley’s figure
being $396 on the low side.

The payroll tax is 7.65 percent, but that is only half of
the tax. The other half is wages the worker does not see,
making the total federal tax burden 23.3 percent (8
percentage points of income tax plus 15.3 percentage
points of payroll tax). Grossing up the pay to $27,989 to
include this other half of the payroll tax and then
factoring in the $2,080 of taxes shows a total tax burden
of 21.64 percent, which rounds to 22 percent, the figure I
reported.

Your thoughts? E-mail me at JohnstonsTake@tax.org.
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