
Victoria-Cornell Colloquium 
Jurisprudential Perspectives of Taxation Law 

Ithaca, NY, September 24 & 25, 2012 

Conveners 
John Prebble, Professor of Law, Victoria University of Wellington 

W. Bradley Wendel, Professor of Law, Cornell University 
 

Authors and Papers 

 1 

 William B. Barker 
Professor of Law  
Dickinson School of Law 
Pennsylvania State University 

PRIVATE LAW AS THE CAUSE OF ECTOPIA IN TAX LAW 

ABSTRACT  
This paper explores the underlying reason for ectopia in tax law, that is, the 
significant disconnect between the meaning of tax law rules and concepts and 
economic reality. The exploitation of this disconnect is the basis for many tax 
avoidance strategies. 

The paper’s argument is that the principal reason behind ectopia is the primacy 
of private law in the legal method of the jurist. In order to bridge the gap between 
the tax law and application, the interpreter must determine the tax meaning and 
characterization of the facts. Private law can undermine this process in two ways. 
In some cases tax concepts may not be independently derived and directly applied 
to the facts, but are instead viewed as private law categories. In other cases, the 
critical facts of taxation are the legal characterization of the subject relations. 
Limiting tax concepts to an examination of private law form can often distort tax 
law’s assessment of actual economic conditions. One reason for this is the 
difference in objective of the private law and the tax law. Private law’s principle 
purpose is to facilitate and sanction the existing economic and social relations that 
are normal or typical. Tax law’s principle purpose is to come to terms with the 
totality of human financial activity so that revenue can be obtained in a fair and 
efficient basis. 

Ectopia is not inevitable, however. Private law does usually assess human 
activity appropriately from the perspective of the reasons behind private law. The 
result is considerable certainty in tax law. Where it does not, tax systems have 
doctrines like sham, simulation and abuse of law. However, private law assessment 
is only one perspective on human activity. It can hardly on its own provide 
comprehensive knowledge of the full richness of human activity which can be 
necessary for fair and equitable taxation. This paper will examine how 
interpretation can and does break away from the dominance of private law 
understanding. 

Jennifer Bird-Pollan 
Assistant Professor of Law 
University of Kentucky College of Law 

NOZICK, LIBERTARIANISM AND THE ESTATE TAX (INCUBATOR) 

ABSTRACT  
This paper will work from within the libertarian position, as found in Nozick’s 
Anarchy, State and Utopia, in order to demonstrate that a heavy estate tax is 
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compatible with a libertarian view of property rights. This paper is the first in a 
series, which will each take a different philosophical perspective and defend the 
estate tax on those grounds. 

Patricia A. Brown 
Director, Graduate Program in Taxation 
University of Miami School of Law 

SEARCHING FOR “THE REAL PARTY IN INTEREST”:  PUBLICLY-TRADED COMPANIES IN U.S. 
LIMITATION ON BENEFITS PROVISIONS (INCUBATOR) 

ABSTRACT  
U.S. tax treaties have, for over 30 years, included “limitation on benefits” 
provisions that are intended to prevent treaty shopping. These provisions suggest 
skepticism about the relevance of corporate and other entities that have been 
interposed between the ultimate investors and the object of their investment. 
Publicly-traded companies have been treated quite generously under such 
provisions, a position that has been justified by the American Law Institute on the 
basis that “the corporation itself may be regarded as being economically ‘the real 
party in interest.’” This paper will consider this justification in light of recent 
corporate inversions and other expatriations and U.S. responses in its treaty 
practice. 

Catherine Brown  
Professor of Law, Faculty of Law, University of Calgary & 

Art Cockfield  
Professor of Law, Queen’s University 

RECTIFYING TAX MISTAKES VERSUS RETROACTIVE TAX LAWS: RECONCILING COMPETING 

VISIONS OF THE RULE OF LAW 

ABSTRACT  
This paper examines the potential conflict between the right of the provinces to 
determine matters with respect to property rights including the equitable right of 
rectification and the federal government’s right to enact retroactive legislation. It 
poses a hypothetical question. Does rectification provide the appropriate remedy 
for the 'unfairness' of retroactive legislation to taxpayers who intend and plan 
their transactions to minimize or avoid tax? The paper attempts to balance the 
conflicting perspectives of provincial court judges and federal tax legislation with 
the requirements of the doctrine of the rule of law as adumbrated by Dicey, Rawls, 
Hayek, Raz, and Fuller to determine which should prevail. The paper also 
considers the work of Feldstein, Calabresi, Longue, Slemrod and in particular 
Coase. 
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Karie Davis-Nozemack 
Assistant Professor of Law and Ethics 
Scheller College of Business 
Georgia Institute of Technology 

CORPORATE SELF-DETERMINATION & TAX PLANNING 

ABSTRACT  
Tax planning is well entrenched within the Internal Revenue Code, and its 
entrenchment is based on Constitutional theory, case law, moral philosophy, 
politics and cultural preference. It is rooted in the natural rights of liberty and 
autonomy, and modern politics and cultural suggest planning opportunities are 
unlikely to abate. Rather than idealize a Code that does not allow for tax planning, 
this article examines the prerogative of corporate tax planning and argues that tax 
policy should explicitly consider what is already implicit in American tax, namely 
corporate self-determination in tax planning. 

Craig Elliffe 
Professor of Taxation Law and Policy 
University of Auckland 

THIN CAPITALISATION RULES, TREATIES, AND ECTOPIA: DOES THE RATIO IN THE NEW 

ZEALAND THIN CAPITALISATION RULES CONTRAVENE NEW ZEALAND’S TAX TREATY 

OBLIGATIONS? 

ABSTRACT  
This article examines the potential conflict between thin capitalisation rules and 
the OECD Model article on non-discrimination using the New Zealand regime 
exempli gratia. It is discriminatory to impose a higher tax burden on an enterprise 
funded with foreign capital. Yet that is the basis for the New Zealand, and many 
other countries’, thin capitalisation regimes. The OECD rationalise this conflict by 
agreeing that thin capitalisation rules are effective against non-discrimination 
provisions in a treaty when they operate on an arm's-length basis. The article 
concludes that: 

The fixed ratios of The New Zealand thin capitalisation rules offend the arm's-
length principle in some circumstances, because of their low rates and application 
to total debt; and 

New Zealand entities which are controlled by shareholders resident in certain 
jurisdictions will be protected under the applicable double tax treaty from the 
application of the New Zealand thin capitalisation rules.  

Maria Amparo Grau Ruiz 
Associate Professor of Financial and Tax Law 
School of Law 
University Complutense Madrid 

THE AUTOPOIETIC INTERACTION BETWEEN INTERNATIONAL AND DOMESTIC TAX LEGAL 

ORDERS THROUGH THE LENS OF JUDGMENTS IN SELECTED SPANISH CASES, WITH AN 

INTRODUCTION TO THE THEORY OF AUTOPOIESIS BY JOHN PREBBLE 
Based on the paper: 
Autopoiesis and General Anti-Avoidance Rules 

 

http://ssrn.com/abstract=1504342
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Maria Amparo Grau Ruiz (continued) 

ABSTRACT  
As a result of both judicial and legislative changes in Spanish law, since 2003 
several judgments of Spanish courts have relied on Article 3 paragraph 2 of the 
OECD Model Convention to adopt changes in the interpretation of terms in double 
tax treaties, particularly regarding royalties. The courts have adopted new 
perspectives when dealing with the concept not defined in the treaties in question. 
The meaning given by the evolving domestic tax law has prevailed over the 
meaning under substantive law in force when the treaty was ratified. 

This development has been strongly criticized. Modification of international 
provisions (or even the modification of the Commentaries to the OECD Model) 
often leads to the amendment of internal legislation, and vice-versa. The dynamics 
in this enriching process involve the main principles that guide both international 
and domestic systems (such as good faith or legality). 

The rhythm of such changes varies between the international and the domestic 
legal orders, each depending on its own manner of development, for example the 
negotiation of international treaties as compared with the domestic legislative 
process. 

The virtues and defects of Article 3 paragraph 2 may be seen as an example of 
conscious autopoiesis. Usually, we use “autopoiesis” to refer to an inherent 
dynamism of law, whereby law seems to develop almost without human intention. 
By contrast, when contracting states adopt paragraph 2 they do so intentionally, 
even though at the time they cannot predict how the treaty will develop. Is this 
human-originated autopoiesis what Luhman meant by autopoiesis? 

An autopoietic system produces and reproduces the elements of which it 
consists through the elements of which is consists. The relation between the 
International and domestic orders is circular, because the system boundaries are 
established through the system's own operation. As Law is uno universo iure, both 
elements belong to it. With respect to the decisions on the applicable source of 
Law, it may be useful to think about the self-referential legal reasoning made by 
the judges in their attempts to justify a certain legal effect for tax purposes. 

Chye-Ching Huang 
Senior Lecturer 
University of Auckland 

ILLUMINATING TAX ANTI-AVOIDANCE DOCTRINES BY ANALOGY TO TRADITIONAL 

CONSTITUTIONAL RIGHTS  

ABSTRACT  
Traditional constitutional rights – for example the right to free speech and to 
liberty – have been described, in a well-developed strand of the rights literature, 
as: radically indeterminate, incoherent, requiring the exercise of judicial 
discretion, and departing from rule of law norms (for example, by Waldron, 
Aleinkoff, Alexy, Brocknforde, and Ginsburg, among others). Statutory and 
judicially-developed generic tax anti-avoidance doctrines have also been 
described, in an emerging literature as: radically indeterminate, incoherent, 
requiring the exercise of discretion, and departing from rule of law norms (for 
example, Littlewood, Prebble, and Freedman). This paper argues that tax anti-
avoidance doctrines and traditional constitutional rights share deep structural and 
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purposive jurisprudential similarities, which suggest important insights about tax 
anti-avoidance jurisprudence. 

Fiona Martin 
School of Taxation and Business Law,  
University of New South Wales 
Sydney, Australia 

CHARITIES CARRYING ON BUSINESS: ECONOMIC REALITY OR SHOULD THERE BE SOME THINGS 

THAT MONEY CAN’T BUY? (INCUBATOR) 

ABSTRACT 
I use as the basis for discussion the philosophical dimensions established in What 
Money Can’t Buy: the Moral Limits of Markets. In this book, Michael Sandel asks a 
series of questions aimed at identifying and potentially limiting what should be the 
role of money in society. The catalyst for my research is the advent of the growth 
in the role of business in the not-for-profit (NFP) sector as a means of funding the 
public good but also as a means of furthering the social missions of certain NFPs. 

Increases in services provided by the NFP sector have occurred because of 
significant reductions in funding by government of many services that were once 
its domain. This has led to an increase in NFP service providers. But what are the 
limits to the business activities of these entities? 

The debate regarding the role of money in the NFP sector and in particular the 
role of generation of money by this sector is timely in view of the 2008 High Court 
decision of Federal Commissioner of Taxation v Word Investments and the Federal 
Government announcement that it will introduce an unrelated business tax to 
impose income tax on certain income of NFPs. 

Joel Newman 
Professor of Law, 
Wake Forest University 
Winston-Salem, North Carolina 

AVOIDANCE AND MORALITY:  MUST EXPENDITURES BE MORAL TO BE DEDUCTIBLE? 

ABSTRACT  
In a number of American tax cases, expenditures were incurred in a business 
context, even though there was no legal obligation to pay them. In each of these 
cases, the taxpayer argued that the expenses were a moral obligation. Some of the 
expenses were held deductible; some were not. In the German tax code, expenses, 
whether business or personal, are allowable against income if they were 
unavoidable, for moral, or other reasons. 

The issue raised by the American cases and the German statute is the relevance 
of the morality of an expense to its deductibility. I argue that there is none. The 
American cases, in my view, should turn on the deductibility of expenses intended 
to create goodwill. The German statute should be repealed entirely. 

All law should be clear, so that those who want to obey the law will know what 
to do. In our heterogeneous societies, there is no determinable consensus on what 
is moral and what is not. Adding a moral dimension to the law, then, makes it that 
much more difficult to know what the law is. This problem is especially pertinent 
for tax law, which, after all, should be about economic and financial relationships, 
not morality.  
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John Prebble 
Professor of Law, 
Victoria University of Wellington 
New Zealand 

 

JURISPRUDENTIAL PERSPECTIVES OF TAXATION LAW: AN INTRODUCTION 

AN ADDRESS THAT DRAWS ON THESE PAPERS: 
Why is Tax Law Incomprehensible? 
Income Taxation: A Structure Built on Sand 
Fictions of Income Tax 
Ectopia, Tax Law and International Taxation 
Ectopia, Formalism, and Anti-Avoidance Rules in Income Tax Law 

 

JURISPRUDENTIAL PERSPECTIVES OF TAXATION LAW: A MANIFESTO 

ABSTRACT  
The paper outlines the objectives and content of the study of taxation law from 
perspectives of jurisprudence. The focus is on analytical and descriptive 
jurisprudence, but normative legal philosophy is not neglected. The paper’s 
purpose is to demonstrate that this study is both viable and valuable as a scholarly 
discipline. To this end, the paper includes a bibliography and comments on ways of 
organising student courses.  

EXPLOITING FORM IN AVOIDANCE BY INTERNATIONAL TAX ARBITRAGE: ARGUMENTS 

TOWARDS A UNIFYING HYPOTHESIS OF TAXATION LAW (SPARE PAPER) 

ABSTRACT  
The paper examines the basic functions and nature of income tax law. It builds on 
those foundations to offer a unifying theory of taxation law. It uses international 
tax arbitrage in general and arbitrage by transfer pricing in particular to illustrate 
its arguments. 

EXPLAINING ANTI-AVOIDANCE RULES IN TERMS OF KAHNEMAN’S MODEL OF TWO FORMS OF 

REASONING (INCUBATOR) 

ABSTRACT  
The psychologist, Daniel Kahneman, won the Nobel Prize for Economics in 2002 
for his work on prospect theory, an essential building block of behavioural 
economics. Since about 1980, behavioural economics has challenged the classical 
policy-makers’ model of humans as rational decision makers. In Thinking Fast and 
Thinking Slow (2011) Kahneman explained much of his work in terms of a 
metaphor for two forms of human reasoning. 

Legal reasoning is quintessentially an example of Kahneman’s model of slow, 
rational thinking. But standard legal reasoning fails when it tries to analyse anti-
avoidance law in a coherent manner. Does it make sense, instead, to think of anti-
avoidance rules as an example of thinking fast?  

Alexandra Pryor 
Cozen O’Connor Public Strategies 
J.D. Georgetown University Law Center 2012, M.P.P. Georgetown Public Policy 
Institute 2012. B.A. Tufts. 

http://ssrn.com/abstract=1681810
http://ssrn.com/abstract=1604973
http://ssrn.com/abstract=1604978
http://ssrn.com/abstract=1604875
http://ssrn.com/abstract=1588358
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OUGHT THERE TO BE A GRADUATED FEDERAL INCOME TAX? IS ROBIN HOOD JUSTICE, 
JUSTICE AT ALL? A KANTIAN ANALYSIS 

ABSTRACT  
Arguments in favour of progressive income tax models often include moral 
dimensions, but arguments opposed to such models often lack moral dimensions. 
These omissions are indicative, not of an actual lack of moral substance, but rather, 
a lack of understanding about the nature and import of that substance. This paper 
explores the moral worth of a progressive income tax from a Kantian perspective 
and concludes that each of Kant’s three Categorical Imperative formulations finds a 
progressive income tax to be morally wanting at best and completely immoral at 
worst. 

Darien Shanske 
Associate Professor, UC Hastings College of Law 

ARISTOTLE ON RECIPROCAL JUSTICE OR FINALLY A NAME FOR THE VIRTUE OF TAX NON-
AVOIDANCE  

ABSTRACT  
In Book V of the Nicomachean Ethics, Aristotle articulates a still vital conceptual 
schema for understanding the virtue of justice. In particular, Aristotle 
distinguishes distributive justice from corrective justice and explains how it is that 
equity is a part of justice. In the midst of this canonical discussion, Aristotle tersely 
discusses another concept, “reciprocal justice.” Though its exact meaning is 
unclear, reciprocal justice is an important notion for Aristotle, as he claims (twice) 
that it is reciprocal justice that saves the polis. The core of this paper is a new 
interpretation of reciprocal justice in Aristotle. In brief, the virtue of reciprocal 
justice is the virtue of character one displays when there is no guidance as to what 
one owes to another. This kind of justice saves the polis because the polis is 
necessarily composed of many different kinds of people in many different 
relationships to one another; what one owes to one another is therefore unclear. 
The draft ends with a discussion of modern tax avoidance and it is argued that, as 
is often the case, Aristotle provides us with helpful vocabulary. A person who pays 
the right amount of taxes, without legal avoidance, is just in the sense of being 
reciprocally just.  

Natalie P. Stoianoff 
Professor of Law and Director, Intellectual Property Program 
Faculty of Law 
University of Technology, Sydney 

THE MORAL DUTY TO PAY TAX – SURRENDERING FREEDOM OR JUST STRIVING FOR 

HAPPINESS? 

ABSTRACT  
This paper considers the moral basis upon which tax systems operate utilising the 
Australian income tax system as an example and specifically the self-assessment 
regime that has operated since 1992. The duty to pay tax in the first place will be 
explored from both a social contract theory perspective and utilitarian perspective 
raising in this discourse the concept of citizenship and the issue of equality in an 
increasingly polarised world. 
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C John Taylor 
Professor 
School of Taxation and Business Law 
Australian School of Business 
The University of New South Wales 
Sydney, Australia 

TAX TREATIES AND THE ATTRIBUTION OF PROFITS TO PERMANENT ESTABLISHMENTS: 

ECTOPIA UNNOTICED  

ABSTRACT 
This paper begins by reviewing the origins of the concept of permanent 
establishment in international tax law, then proceeds to review the origins of 
methods of attribution of profits to permanent establishments and then discusses 
the negotiation of articles dealing with the definition of a permanent establishment 
and the attribution of profits to a permanent establishment in archival records of 
the negotiation of several Australian taxation treaties between 1946 and 1976. The 
paper will argue that the concept of ‘permanent establishment’ when applied to 
local operations of a multi-national enterprise is indeed a fiction as is the notion 
that discrete profits can be attributed to a permanent establishment. The paper 
then examines evidence from Australian taxation treaty negotiations to see if there 
is any record of either of these fictions being explicitly recognised in the records of 
those negotiations that have been available to the author. The paper concludes 
that, in the context of Australian tax treaty negotiators, the negotiators expend 
time and energy in defining the concept of permanent establishment and in 
developing rules for attributing profits to permanent establishments without 
questioning or even explicitly recognising the fictional nature of both the rules for 
attribution and the concept of permanent establishment itself. The paper 
concludes that the negotiation of rules relating to the attribution of profits to 
permanent establishments in these treaties was an instance of ectopia going 
unrecognised. 

Henk Vording 
Professor of Tax Law 
Leiden University & 

Sjoerd Douma 
Associate Professor of Tax Law,  
Leiden University 

THE PURPOSE OF THE TAX LAW – A COMPARATIVE ANALYSIS OF DISCOURSES ON TAX 

EXPENDITURES, ON FISCAL STATE AID, AND ON ABUSE OF LAW: A STUDY OF ECTOPIA 

ABSTRACT  
The aim of our paper will be to see whether and how the “benchmark” problem 

of tax expenditure analysis spills over to the fields of anti-abuse analysis and 
EU/WTO fiscal state aid rules. Tax expenditure analysis is based on the idea that 
“the purpose” of a fair income tax is to address economic reality. This idea has 
become problematic for pragmatic as well as philosophical reasons. Some critics 
argue that tax expenditure analysis is about an(y) author’s personal preferences 
with regard to income tax policy. It will be argued that the EU fiscal state aid rules 
have suffered little damage from this normative vacuum, as these rules do not use 
a normative idea of “the fair tax”. Which leaves the question when and how abuse 
of the law doctrines rely on such a normative ideal. Relevant questions to be 
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discussed include: how to choose the benchmark in terms of “economic reality”; 
how to define and justify benefit in legal and/or economic terms.  

W. Bradley Wendel  
Cornell University 

ANTI-AVOIDANCE RULES AS INCLUSIVE POSITIVISM:  A COMMENT ON JOHN PREBBLE’S 

ECTOPIA AND MORALITY-OF-AVOIDANCE CLAIMS. 

ABSTRACT  
Beginning with Dworkin’s “Model of Rules” papers, jurisprudence has been 
preoccupied with the status of moral propositions within law.  The problem is not 
limited to core moral propositions about fairness or equality, but extends to the 
status of other non-legal facts including economic substance.  If GAARS permit 
courts and administrative agencies to consider facts that are not strictly legal, such 
as the economic substance of a transaction, how are we to understand their legal 
validity?  This is an instance of a debate that is prominent in contemporary 
analytic jurisprudence, over whether inclusive or exclusive positivism best 
characterizes law, or whether one ought to give up on positivism entirely and 
adopt a position such as Dworkin’s, which encourages decision-makers to engage 
in moral reasoning.  

On the inclusive positivist view, a decision-maker using a GAAR to deny the 
taxpayer’s proposed tax treatment of the transaction on the grounds of its abusive 
nature would still be making a legal decision, not engaging in moral reasoning.  
Exclusive positivists, on the other hand, would emphasize that all law, including 
tax law, is meant to resolve disagreements over matters such as the fair allocation 
of tax burdens and how best to measure taxable income.  By giving decision-
makers the authority to second-guess the formal legal treatment of transactions, 
GAARs reopen a contested issue that previously had been settled, and thus 
threaten the value of legality.  My own view, despite generally agreeing with the 
claim that the function of the law is to resolve normative and empirical 
disagreement, is that GAARs are consistent with the value of legality and that 
inclusive positivism does not threaten the settlement accomplished by law.  The 
reason is that no legal settlement can be made practically efficacious without 
implementation by interpreters such as lawyers, judges, and administrative agency 
officials. These lawyers and officials share membership in an interpretive 
community regulated by standards, often tacit, that differentiate between 
legitimate and illegitimate tax positions.  

In terms of post-Dworkin analytic jurisprudence, John Prebble’s ectopia critique 
might be seen as a strong argument for exclusive positivism, emphasizing as it 
does that tax law is necessarily fiction built upon fiction.  What sense could one 
make of a GAAR as law within a system that is inherently and necessarily artificial?  
On the other hand, Prebble’s work on the morality of avoidance suggests that one 
may criticize a taxpayer in moral terms for engaging in some tax-avoidance 
transactions.  It seems to me that Prebble is on the horns of a dilemma, and must 
give up or weaken one of these claims.  If tax law really is as artificial as he says it 
is, it is hard to see how one can coherently criticize a taxpayer for immoral 
avoidance.  Conversely, if some avoidance is wrongful in moral terms, there would 
be no reason why this judgment could not function in a predictable manner within 
an interpretive community, creating the stability and determinacy that are the 
hallmarks of a system of law. 


