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Pursuant to Federal Rule of Civil Procedure 65 and Local Civil Rule 7.2,

Plaintiff Thomas M. Cooley Law School moves for a temporary restraining order

against the Defendant, the American Bar Association (“ABA”). The ABA’s

Section of Legal Education and Admissions to the Bar, through its Council of the

Section of Legal Education and Admissions to the Bar, has informed Cooley that it

intends to publish and disseminate a letter on November 14, 2017 pertaining to

proceedings related to Cooley’s accreditation as an accredited law school. ABA

purports to publish the letter “in accordance with U.S. Department of Education

regulation 34 C.F.R. § 602.26.” However, that section provides authorization for

disclosing “final decisions” to take “adverse actions” against an institution.

Nothing of the sort is present in the ABA’s letter and permitting the ABA’s letter

to be published now, in the middle of the most critical time for students selecting

their law school, poses an unreasonable high risk of immediate and irreparable

harm to Cooley going forward.

Cooley therefore respectfully requests that the Court enter a temporary

restraining order and preliminary injunction enjoining the ABA from publishing or

disseminating its November 13, 2017 letter to Cooley President and Dean Don

Leduc for the reasons set forth in Cooley’s Brief In Support Of Thomas M.

Cooley’s Motion For Temporary Restraining Order and asks that the Court order
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the ABA to withdraw the letter from any person(s) or entit(ies) to whom the letter

has already been disseminated.

Respectfully submitted,

By: /s/ Michael P. Coakley .
MILLER, CANFIELD, PADDOCK AND
STONE, P.L.C.
Michael P. Coakley (P34578)
Conor T. Fitzpatrick (P78981)
150 West Jefferson, Suite 2500
Detroit, MI 48226
(313) 963-6420
Coakley@millercanfield.com
Fitzpatrick@millercanfield.com

Attorneys for Plaintiff

Dated: November 14, 2017
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STATEMENT OF QUESTIONS PRESENTED

I. Does 34 C.F.R. § 602.26 authorize the ABA to publish or disseminate a
Letter to an accredited school which does not announce a “final decision”
but merely requests more information from that accredited school prior to
making its “final decision?”

Cooley answers: No.

II. Should a temporary restraining order and preliminary injunction issue to
enjoin the ABA from publishing and disseminating a Letter purportedly
under the authority of 34 C.F.R. § 602.26 which does not announce a
“decision” or “final decision” within the meaning of that regulation?

Cooley answers: Yes.
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INTRODUCTION

Plaintiff Thomas M. Cooley Law School d/b/a Western Michigan University

Thomas M. Cooley Law School (“Cooley”) is a law school based in Lansing,

Michigan. It has been an accredited law school since 1975. Cooley has recently

been engaged in ongoing correspondence with the American Bar Association

(“ABA”) pertaining to Cooley’s accreditation status as well as opening a new

campus in Kalamazoo, Michigan. In a Letter received at 4:58 p.m. on November

13, 2017 from Barry Currier, Managing Director of Accreditation and Legal

Education for the ABA, to the Dean and President of Cooley, Don LeDuc (the

“Letter”), the ABA informed Cooley that it had found that Cooley was not in

compliance with a particular ABA Standard and requested that Cooley “submit a

report by February 1, 2018” with additional information demonstrating Cooley’s

compliance with the standard. (Letter attached as sealed Ex. A.) However, the

Letter informed Cooley that the ABA intended to publish and disseminate the

Letter pursuant to “34 C.F.R. § 602.26” within 24 hours.

But 34 C.F.R. § 602.26 gives the ABA no such authority. The regulation

cited by the ABA authorizes accrediting agencies like the ABA to publish “final

decision[s]... to take” “adverse actions” such as placing an institution’s

accreditation on probation or suspending or revoking the accreditation. 34 C.F.R.

§ 602.26(b)(1)-(3). Defendant’s Letter contains no such “final decision” to take
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such “adverse action.” Indeed, far from representing a a “final decision” to take

“adverse action,” the Letter explicitly only says the ABA will take “adverse action

if [Cooley] fails to bring itself into compliance within two years.” (Ex. A at 4)

(emphasis added).

It is mid-November, the heart of the law school application period. LSAT

scores were just released to the next incoming class of students and the December

LSAT is less than three weeks away. The irreparable reputational harm to Cooley

which would result from the ABA publishing and disseminating the Letter to the

public now is immense. Thousands of students will be making their decisions on

where to attend before the February 8, 2018 deadline for Cooley to provide the

additional information requested by the ABA and before any actual “adverse

action” decision is made. Cooley risks losing scores of potential students not

because of an actual final “adverse action” taken by the ABA, but because of the

potential for adverse action two years down the road which the ABA has given

Cooley an open invitation to rectify. Put simply, publishing and disseminating the

Letter now creates immediate reputational harm with immediate negative

consequences which cannot be undone by a later judgment in Cooley’s favor on

the merits. A court cannot order law students to retroactively reconsider their

decision not to attend Cooley.
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In addition, Cooley has notified the ABA that it is appealing the

determination in the Letter which the ABA intends to publish absent the immediate

intervention of this Court. Publication of a letter intimating that Cooley is not in

compliance with accreditation standards before Cooley can exercise its right to

appeal the decision will effectively destroy Cooley’s right to appeal as the

publication will be widely disseminated on social media. The bell cannot then be

unrung. Preliminary injunctive relief is appropriate and Cooley’s Motion should

be granted.

STATEMENT OF FACTS

Cooley is a Michigan non-profit educational corporation with its principal

place of business in Lansing, Michigan. It has been accredited by the ABA since

1975. The majority of states rely on ABA accreditation to determine whether a

school’s graduates may sit for the state’s bar examination, which makes ABA

accreditation critical to a school’s survival. In December 2015, as part of the

periodic re-inspection process that all accredited law schools undergo, the ABA

reconfirmed that Cooley met or exceeded all of the standards and interpretations

for approval of law schools. (Verified Complaint ¶ 10.)

The Council of the ABA Section of Legal Education and Admissions to the

Bar (“Council”) is an accrediting agency under 20 U.S.C. § 1099b and is

recognized by the United State Department of Education as the accrediting agency
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for professional law-degree programs. The Council approves new law schools and

acquiesces in major changes proposed by accredited schools with the assistance of

its Accreditation Committee. (Verified Complaint ¶¶ 3-4.)

The Council and the Committee are assisted by the Office of the Managing

Director on Legal Education to the American Bar Association. The Office of the

Managing Director receives applications for approval or acquiescence, meets with

representatives from the applicant school, provides the school with detailed

information and advice about the standards, interpretations, and procedural rules

for approval or acquiescence, and coordinates a site evaluation to inspect the

school in connection with its application.

Cooley was last reapproved by the ABA in 2014. It was at that time found

to be in full compliance with all ABA accreditation standards. In a Letter on

November 13, 2017 from Barry Currier, Managing Director of Accreditation and

Legal Education for the ABA, to the Dean and President of Cooley, Don LeDuc

(the “Letter”), the ABA informed Cooley that it had found t

(Ex. A at 2.) However, the Letter informed Cooley

that the ABA intended to publish the Letter pursuant to “34 C.F.R. § 602.26”

within 24 hours. (Id. at 4.) Cooley’s requests for ABA to delay publication of the
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Letter pending Cooley’s response to the ABA’s ask for more information were met

with silence. The present Motion followed.

ARGUMENT

Cooley brings its motion for a temporary restraining order and preliminary

injunction pursuant to Federal Rule of Civil Procedure 65.1 Rule 65 provides that

“the court may issue a temporary restraining order without written or oral notice to

the adverse party.”

I. The Standard for Preliminary Relief

It is well settled that “The factors to be weighed before issuing a TRO are

the same as those considered for issuing a preliminary injunction.” Monaghan v.

Sebelius, 916 F. Supp. 2d 802, 807 (E.D. Mich. 2012). See also Essroc Cement

Corp. v. CPRIN, Inc., 593 F. Supp. 2d 962, 967 (W.D. Mich. 2008) (holding

same).

1 While Rule 65(c) “appears to be mandatory” with respect to the filing of a
security for a temporary restraining order or preliminary injunction, “the rule in our
circuit has long been that the district court possesses discretion over whether to
require the posting of a security.” Moltan Co. v. Eagle-Picher Industries, Inc., 55
F.3d 1171, 1176 (6th Cir. 1995). Furthermore, where, as here, the moving party is
likely to prevail on the merits and there will be no harm to the non-moving party,
courts often exercise their discretion to require no bond. See, e.g., Eastman Kodak
Co. v. Collins Ink Corp., 821 F. Supp. 2d 582 (W.D.N.Y. 2011); New York City
Triathlon, LLC v. NYC Triathlon Club, Inc., 704 F. Supp. 2d 305, 345 (S.D.N.Y.
2010).
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The Sixth Circuit has established a four-factor analysis to determine whether

a preliminary injunction should be issued:

(1) The likelihood that the movant will succeed on the merits;

(2) Whether the movant will suffer irreparable harm if the
injunction is not granted;

(3) The probability that granting the injunction will cause
substantial harm to others; and

(4) Whether the injunction advances the public interest.

Jones v. Caruso, 569 F.3d 258, 270 (6th Cir. 2009).

An applicant for preliminary injunctive relief need not demonstrate that all

of these factors are satisfied. On the contrary, “the four considerations applicable

to preliminary injunction decisions are factors to be balanced, not prerequisites

that must be met.” In re DeLorean Motor Co., 755 F.2d 1223, 1229 (6th Cir.

1985) (emphasis added). In the present case, Cooley can establish that it is entitled

to the issuance of a temporary restraining order and preliminary injunction.

II. Cooley is Likely to Succeed on the Merits

34 C.F.R. § 602.26 is clear and unambiguous about the five types of

decisions which it authorizes to be published to the public: [1] A decision to award

initial accreditation or preaccreditation to an institution or program, [2] A decision

to renew an institution’s or program’s accreditation or preaccreditation; [3] A final

decision to place an institution or program on probation or an equivalent status, [4]
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A final decision to deny, withdraw, suspend, revoke, or terminate the accreditation

or preaccreditation of an institution or program, [and 5] A final decision to take

any other adverse action, as defined by the agency, not listed in [4].” 34 C.F.R. §

602.26(1)-(3).

The Letter does not fall within any of these five categories. The Letter does

not reflect a decision to award or renew an institution’s accreditation. The Letter

also does not reflect a final decision to place Cooley’s program on probation or an

equivalent status, nor does it reflect a final decision to deny, withdraw, suspend,

revoke, or terminate Cooley’s accreditation.

Finally, the Letter does not reflect a “final decision” to take “any other

adverse action as defined by the agency.” 34 C.F.R. § 602.26(b)(3). The Letter

expressly states that if Cooley does not take the steps the ABA, only then will the

ABA “take immediate adverse [action].” (Ex. A at 4.) The Letter, by its own

terms, is threatening “adverse action,” not reporting an adverse action.

Accordingly, the Letter is not reportable under 34 C.F.R. § 602.26 and the Court

should immediately enjoin its publication and dissemination.

III. Cooley Will Suffer Immediate and Irreparable Injury in the Absence of
Preliminary Relief

Cooley will suffer irreparable harm in the absence of immediate injunctive

relief. An injury is irreparable if it is not fully compensable in monetary terms. See,
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e.g., Uniroyal Goodrich Tire Co. v. Hudson, 856 F. Supp. 348, 356 (E.D. Mich.

1994).

Reputational injury is a well-established category of irreparable harm. For

example, the Western District held that reputational harm to a hospital from

misleading advertisements constituted sufficient irreparable harm for preliminary

relief purposes. The Court explained that, “the reputation of a hospital is difficult

to restore once it has been tainted.” Mercy Health Svcs. v. 1199 Health and

Human Service Employees Union, 888 F. Supp. 828, 838 (W.D. Mich. 1995). The

same is true for law schools. Once public confidence is lost in an institution of

higher education, particularly given the number of competitors in the marketplace

and the trust the customer must place in the provider, the trust is near impossible to

regain. Cf. U.S. v. Miami University, 294 F.3d 797, 819 (6th Cir. 2002) (“In

general, a[n] … injury to reputation [is] difficult to calculate.”)

The September 2017 LSAT scores were released less than a month ago and

the December LSAT is fast approaching. 2 That test administration is a crucial

point in the application process as all three entering classes—in January, May, and

September—will be affected. The entering classes of 2021 are in the heart of the

law school application period and the prospective students are currently deciding

which schools have earned their application. The harm to Cooley of precipitously

2 https://www.lsac.org/jd/lsat/test-dates-deadlines/2017-2018/us-canada-sept
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releasing the Letter now, which on the surface calls into doubt Cooley’s ability to

remain accredited in the years ahead, cannot be remedied adequately solely

monetarily. A temporary restraining order and preliminary injunction should be

issued and the ABA enjoined from publishing and disseminating the Letter.

IV. The Requested Preliminary Relief Would Not Unreasonably Harm the
ABA

Cooley seeks nothing more than to preserve the status quo by preventing

ABA from publishing a Letter containing concerns which, by the Letter’s

unambiguous terms, Cooley has the ability to rectify before any “adverse action”

final decision is taken.

The goal of preliminary relief is to preserve the status quo ante pending an

adjudication on the merits. “TRO’s have the modest purpose of preserving the

status quo to give the court time to determine whether a preliminary injunction

should issue.” Workman v. Bredesen, 486 F.3d 896, 922 (6th Cir. 2007).

Similarly, “the purpose of a preliminary injunction is simply to preserve the status

quo.” U.S. v. Edward Rose & Sons, 384 F.3d 258, 261 (6th Cir. 2004).

Cooley’s preliminary relief will do nothing more than preserve the status

quo by ensuring that ABA does not publish or disseminate3 the Letter casting

3 Shortly before filing, Cooley learned that the ABA had already sent the Letter to
the United States Secretary of Education, the Higher Learning Commission, the
Michigan Department of Licensing and Regulatory Affairs, and the Florida
Continued on next page.
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unnecessary doubt about Cooley’s long-term viability as an academic institution

while Cooley litigates the numerous procedural and substantive deficiencies which

permeated the ABA’s decision-making process with respect to adjudicating

Cooley’s compliance with ABA standards.

There is little conceivable harm to ABA. ABA’s Letter, by its own terms,

gives Cooley until February of 2018 to address the ABA’s concerns. (Ex. A at 2.)

Granting Cooley’s Motion does not harm ABA because it prohibits the ABA from

taking an action which affects only Cooley. Moreover, granting Cooley’s Motion

preserves the status quo because it enables Cooley to attempt to provide the ABA

the newly requested information without the noise and reputational harm

concomitant with a public press release and dissemination to organizations.

There is no order the Court could enter following a trial on the merits which

would could retroactively “undo” the reputational harm Cooley would suffer in the

current recruiting period were the Letter to be published. By contrast, there is little

conceivable impact on the ABA were they to be prevented from publishing the

Letter. A temporary restraining order and preliminary injunction should issue.

Continued from previous page.

Commission for Independent Education. As of filing, Cooley does not believe any
of these organizations have released the Letter to the general public. However,
dissemination of the Letter to these organizations was nevertheless improper under
34 C.F.R. § 602.26. Accordingly, the ABA should be ordered to withdraw the
Letter from those organizations.
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V. The Requested Preliminary Relief Serves the Public Interest

For each of the reasons set forth above, Cooley respectfully submits that the

public interest can only be served if ABA is enjoined from publishing and

disseminating the Letter. This relief protects the reputation of a law school which

has remained accredited for more than 40 years and has produced thousands of

distinguished Michigan attorneys. If a final adverse decision were made against

Cooley’s accreditation, 34 C.F.R. § 602.26 will ensure that prospective and current

students are made aware of that fact. However, the public interest, and indeed the

purpose of 34 C.F.R. § 602.26, is not served by permitting the publication and

dissemination of what can be best described, procedure-wise, as a request for more

information and further consideration of the issue. A temporary restraining order

and injunction should issue.

CONCLUSION

For the reasons set forth above, Cooley respectfully requests that this Court

enter an order enjoining the ABA from publishing and disseminating the Letter and

enter a temporary restraining order and preliminary injunction to that effect

requiring the ABA to withdraw the Letter from any person(s) or entit(ies) whom it

has already disseminated the Letter to.
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Respectfully submitted,

By: /s/ Michael P. Coakley .
MILLER, CANFIELD, PADDOCK AND
STONE, P.L.C.
Michael P. Coakley (P34578)
Conor T. Fitzpatrick (P78981)
150 West Jefferson, Suite 2500
Detroit, MI 48226
(313) 963-6420
Coakley@millercanfield.com
Fitzpatrick@millercanfield.com

Attorneys for Plaintiff
Dated: November 14, 2017

CERTIFICATE OF SERVICE

I hereby certify that on November 14, 2017, a copy of the foregoing was

served via email on Stephanie Giggetts, Accreditation Counsel for Defendant

American Bar Association, and that a copy of the same was also served via process

server to ABA’s agent of record.

/s/ Conor T. Fitzpatrick

30215311.1\018763-00006
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EXHIBIT INDEX

Exhibit

A November 13, 2017 4:58 p.m. Letter from Barry Currier, Managing
Director of Accreditation and Legal Education for the ABA, to the
Dean and President of Cooley, Don LeDuc

30216527.1\088888-04324
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