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Today, the IRS is an institution in crisis. In my
view, however, the real crisis is not the one
generating headlines. The real crisis facing the
IRS — and therefore taxpayers — is a radically
transformed mission coupled with inadequate
funding to accomplish that mission. As a con-
sequence of this crisis, the IRS gives limited
consideration to taxpayer rights or fundamen-
tal tax administration principles as it struggles
to get its job done.

— Nina Olson, national taxpayer advocate1

I. Introduction
In her 2014 annual report to Congress,2 National

Taxpayer Advocate Nina Olson advised Congress
to consider enacting a Taxpayer Bill of Rights
(TBOR) to clarify and reinforce existing taxpayer
rights, to make them more accessible to taxpayers,
and to prevent government overreaching.3 She pro-
posed the codification of 10 ‘‘rights’’4 so fundamen-
tal that the mere fact she is offering such a proposal
in the 21st century highlights the depth of basic
problems in tax administration.

Many of these problems stem from the fact that
the IRS is inadequately funded to properly collect

12014 Preface to the National Taxpayer Advocate’s Objectives
Report to Congress and Special Report to Congress, at v (June
30, 2014) (2014 Objectives Report).

2Section 7803(c)(2)(B) requires the taxpayer advocate to sub-
mit two reports, an ‘‘Objectives Report’’ and an ‘‘Annual
Report,’’ to Congress each year.

32014 Objectives Report, supra note 1, at vi-vii. Olson also
had called for a TBOR in her fiscal 2007 and 2011 annual reports
to Congress. Although there have been three TBORs (in 1988,
1996, and 1998), their provisions are scattered in the Internal
Revenue Code. Olson proposes to expand and unify the provi-
sions to make them more accessible to taxpayers.

4The proposed rights are the rights to: (1) be informed, (2) be
assisted, (3) be heard, (4) pay no more than the correct amount
of tax, (5) an appeal, (6) certainty, (7) privacy, (8) confidentiality,
(9) representation, and (10) a fair and just system. Id. On June 10,
2014, Olson and IRS Commissioner John Koskinen announced
that the IRS intends to embrace these rights and to join with the
national taxpayer advocate to encourage Congress to codify
them. See William Hoffman, ‘‘Koskinen and Olson Unveil IRS’s
New Taxpayer Bill of Rights,’’ Tax Notes, June 16, 2014, p. 1219.
See also IR-2014-72. Koskinen and Olson doubted whether the
TBOR could be properly enforced because of inadequate IRS
funding and tax code complexity. But Olson was optimistic that
if the TBOR is enacted, these rights will become so fundamental
that Congress will be forced to increase IRS funding.

Camilla E. Watson is a professor at the Univer-
sity of Georgia School of Law. She gratefully ac-
knowledges Anna Charlton, Lisa Milot, Carlton M.
Smith, and members of the Emory/UGA Law Fac-
ulty Workshop for their comments on this report.
She welcomes further comments at camillaw@uga.
edu.

When the IRS prepares substitutes for returns
(SFRs) for a married couple, it prepares separate
returns for each of the parties and considers them
married filing separately. It will then send separate
notices of deficiency to the parties. If only one of the
spouses petitions the Tax Court, this could be
problematic for both, even if the court’s decision is
favorable to the petitioner. The problems identified
in this report, while narrow in scope, highlight
broader issues in the administration of the tax
system. This report proposes reforms to correct the
problems in the SFR process, but these proposals
apply more broadly to address general problems in
the administration of the tax system.
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taxes and to serve the needs of most taxpayers.5
Indeed, Olson has raised this issue for the past
several years in her reports to Congress, ranking
inadequate funding of the IRS among the top three
‘‘most serious problems encountered by taxpay-
ers.’’6 Inadequate funding has had a ripple effect.
One aspect of that effect is that the IRS has been
forced to rely more heavily on automation in its
enforcement efforts. Olson is concerned that the use
of automation will increase both the IRS’s margin of
error and the risk that taxpayers will be inad-
equately informed of their rights.7 If so, this could
result in taxpayers being deprived of due process in
the tax enforcement and collection process. In her
2011 annual report, Olson raised specific concerns
about the questionable results and serious taxpayer
burdens, including identity theft, that have resulted
from automated enforcement assessments, particu-
larly in the automated substitute for return pro-
cess.8

In her 2014 report, Olson expressed the hope that
a codified TBOR would ‘‘more clearly expose the
gaps in our statutory or administrative construct
(i.e., where we lack remedies for violations of our
rights).’’9 While there are many gaps, some funda-
mental ones lie in the substitute for return (SFR)
process when married taxpayers are involved.

Consider the following hypothetical: A married
couple files a timely joint tax return that apparently
is lost in the mail or lost by the IRS, and as a result,
they are considered nonfilers for that tax year. They
do not receive any preliminary notices from the IRS
and consequently, they make no response. The IRS
then prepares separate SFRs for each party and
sends separate 30-day letters10 to the parties, asking

that they respond within 30 days. Again, the parties
do not receive the notices, and thus they make no
response. The IRS then sends each party a statutory
notice of deficiency11 proposing to assess a defi-
ciency based on the SFR. The husband receives the
notice but the wife does not. The husband then
petitions the Tax Court, identifying himself as a
joint filer. The Tax Court ultimately decides in his
favor, holding that he has no deficiency and that he
owes no late filing, late payment, or other penal-
ties.12

The parties may consider themselves home free
at this point, but the unofficial position of the IRS is
that the Tax Court’s decision applies only to the
husband because he alone was before the court.
Therefore, it is free to assess and collect against the
wife, and since the return is considered filed late,
the parties may not use any carryovers from prior
returns.

Although narrowly drawn, this hypothetical
highlights wide gaps in the law of ‘‘fundamental tax
administration.’’ It also raises concerns about the
meaning of the term ‘‘joint and several liability,’’
and what it means to file a joint tax return.13

II. What Constitutes a Tax Return?
Section 6011 provides that all taxpayers liable for

any tax must report their financial transactions each
year to the IRS ‘‘on a return or statement according
to the forms and regulations’’ prescribed by the IRS.
The significance of the tax return is twofold. First, it
implicitly provides the consent necessary for the
IRS to assess the tax liability immediately and to
start the collection process to collect any unpaid
amounts.14 Otherwise, the IRS must use the defi-
ciency procedure, which involves considerably
more time, effort, and expense.15 Second, the filing

5Olson’s is not the only critical voice on this issue. See Joseph
J. Thorndike, ‘‘Stop Blaming the IRS for Problems It Didn’t
Create,’’ Tax Notes, July 14, 2014, p. 115-116 (quoting a 1924
critique by Thomas S. Adams, former economist and Treasury
official, blaming Congress for the failures of tax policy leading
to overly complex laws and an overburdened IRS).

6In the National Taxpayer Advocate’s Annual Report to
Congress (NTA Annual Report), Olson ranked inadequate IRS
funding among the most serious problems (MSP) in 2011, 2012,
and 2013. See 2011 NTA Annual Report, MSP 1, at 3-27 (Dec. 31,
2010); 2012 NTA Annual Report (Dec. 31, 2011); 2013 NTA
Annual Report, MSP 2, at 20-38 (May 9, 2014).

7This was MSP 5 in the 2011 NTA Annual Report, supra note
6, at 93, 98, 99-102.

82011 NTA Annual Report, supra note 6, MSP 5, at 93-108. For
an explanation of the substitute for return process, see infra text
accompanying notes 20-22; see also discussion of the automated
substitute for return process, infra text accompanying notes
75-88.

92014 Objectives Report, supra note 1, at v-vii.
10A 30-day letter is a discretionary letter the IRS sends to

taxpayers informing them of a problem with their return and
giving them 30 days to rectify that problem. It is in contrast to
a 90-day letter, which is a statutory requirement that has

procedural and jurisdictional significance. See infra notes 15 and
32 for a discussion of the 90-day letter; see also infra text
accompanying notes 51-62.

11See supra note 10.
12This hypothetical is based on an ongoing case in which I

served as pro bono adviser to the taxpayers. The opinions
expressed in this report are mine and not necessarily those of
the taxpayers. The issue of notice is discussed infra at Section II.

13See infra text accompanying notes 143-148.
14Section 6201(a). The term ‘‘assessment’’ is a defined term

that means that the taxpayer’s tax liability is recorded in a
summary record of assessment maintained by the IRS. The
record must identify the taxpayer, the amount and character of
the tax assessed, and the tax period at issue. Section 6203. When
the taxpayer files a return, the amount of tax liability on the
return is automatically assessed without the IRS having to use
the cumbersome deficiency procedure. The IRS may not start
the collection process until there has been an assessment, except
under extraordinary circumstances. See infra note 15.

15If there has been no return filed or if the IRS determines
that there is a deficiency, the IRS must use the deficiency
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of the return triggers the statute of limitations for
assessment.16 Implicit in this second significant
factor is that for each taxpayer there can be only one
return.17

A. The Validity of a Return
The issue of the validity of a tax return arises in

three situations: (1) when the taxpayer fails to sign
the return or adds additional language to the jurat
(the written declaration that verifies the return is
made under penalties of perjury),18 (2) when the
taxpayer files the wrong form,19 and (3) when the
taxpayer fails to file a return and the IRS prepares a
return for the taxpayer. Section 6020(b) authorizes
the commissioner to prepare an SFR for a person
who is required to file a return but who either fails
to do so or who files a false or fraudulent return.20

In either case, the IRS may prepare the return and

determine the taxpayer’s tax liability using informa-
tion supplied from third-party sources such as
information returns.21 If the taxpayer fails to coop-
erate in the preparation of the SFR, the amount of
tax liability stated on it will invariably be higher
than it would have been if the taxpayer had pre-
pared an original return, not only because the IRS
will not concern itself with otherwise allowable
deductions, credits, and other tax offsets, but also
because in the case of a married taxpayer, the IRS
will compute the tax using the married filing sepa-
rately rates instead of the more favorable married
filing jointly rates.22 This inflated proposed tax
liability is designed to encourage the taxpayer to
file an original return.

The general factors for determining what consti-
tutes a valid tax return emanate from Beard v.
Commissioner23 and in the case of taxpayer-prepared
returns, these factors are well settled.24 But in cases
involving an SFR, questions of the validity of the
return continue to arise.

B. Section 6020 Returns

There are two types of returns under section
6020. A section 6020(a) return is one in which the
taxpayer has cooperated with the IRS in preparing
the return. Upon signing by the taxpayer, it is
considered the taxpayer’s original return. A section
6020(b)(1) return is one in which the taxpayer has
not cooperated with the IRS, and for that reason it is
not considered the taxpayer’s return unless the
taxpayer decides to adopt the SFR by signing it as
her return. But a section 6020(b)(1) return, even
unsigned by the taxpayer, is considered a return for
some purposes. For instance, section 6020(b)(2)
states that an SFR is ‘‘prima facie good and suffi-
cient for all legal purposes.’’ Thus, a taxpayer is
responsible for the correctness of the section 6020(b)

procedure in order to assess. (A deficiency is defined under
section 6211 as the amount by which the tax imposed exceeds
the excess of the amount shown as tax by the taxpayer on the
return, if a return showing a tax liability was filed, plus the
amounts previously assessed or collected without assessment as
a deficiency, less the amount of any abatement, credit, refund or
other payment.) This procedure requires the IRS to send a notice
of deficiency to the taxpayer by certified or registered mail to
the taxpayer’s last known address. Section 6212.

A notice of deficiency is one of the most important docu-
ments the IRS sends to taxpayers. It notifies the taxpayer that a
deficiency is being proposed, and gives the taxpayer 90 days
(150 days if addressed to a person outside the United States) to
contest the proposed deficiency by either contacting the IRS to
try to resolve the matter administratively if the taxpayer does
not agree with the proposed deficiency, or by filing a petition in
the Tax Court without first having to pay the proposed defi-
ciency. Section 6213(a). The notice of deficiency is known as a
‘‘90-Day Letter.’’ The IRS may not assess until the expiration of
the 90-day period if the taxpayer does not file a petition in the
Tax Court. Id. If the taxpayer files a petition in the Tax Court, the
IRS is prohibited from assessing the deficiency until the Tax
Court decision becomes final. Id. (See section 7481 for when the
decision of the Tax Court becomes final.) The taxpayer may
waive the restrictions on assessment, however, allowing the IRS
to bypass the deficiency procedure by signing a waiver of the
restrictions. Section 6213(d). Once the deficiency has been
assessed, the IRS may start the collection process by sending a
notice and demand for payment within 60 days of the assess-
ment. See section 6303.

16See section 6501(a) and (b). Normally, this period is three
years from the date the return is filed. See infra note 99 for a
discussion of when a tax return is considered filed under the
general rules.

17See Bryan T. Camp, ‘‘The Function of Forms,’’ Tax Notes,
Jan. 30, 2006, p. 531-532.

18See discussion in Williams v. Commissioner, 114 T.C. 136
(2000).

19See, e.g., Germantown Trust Co. v. Commissioner, 309 U.S. 304
(1940); Hartford-Connecticut Trust Fund Co. v. Eaton, 34 F.2d 128
(2d Cir. 1929).

20Section 6020(b)(1). The SFR package prepared by the IRS
will contain a revenue agent’s report (RAR), supporting sched-
ules, a determination of whether to assess penalties, a certifica-
tion, a tax computation and a ‘‘dummy return,’’ which is a Form

1040 that contains only the taxpayer’s name, taxpayer identifi-
cation number, address, and filing status. It does not constitute
a valid section 6020(b) SFR. Instead, it is created to allow the
taxpayer’s account to be opened in the IRS’s master file. See IRM
section 4.75.22.7.1 (substitute for return package).

21Usually these sources are forms W-2 and 1099. For a
discussion of the history of SFRs, see Camp, ‘‘The Never-Ending
Battle,’’ Tax Notes, Apr. 17, 2006, p. 373, 374-376.

22Compare section 1, with section 1(a). There are other advan-
tages to filing a joint return. For instance, it allows the spouses
to take advantage of deductions that otherwise would have
inured to the benefit of only one party, and thus it allows a type
of income averaging for the spouses.

2382 T.C. 766 (1984), aff’d, 793 F.2d 139 (6th Cir. 1986).
24Beard applied factors previously espoused by the U.S.

Supreme Court. These factors are: the document must (1)
contain sufficient data to calculate the tax liability, (2) purport to
be a return, (3) represent an honest and reasonable attempt to
satisfy the requirements of the tax law, and (4) be executed
under penalties of perjury. Id. at 777.
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SFR as if she had prepared it herself25 and it is
treated as a return for purposes of determining the
failure to pay penalties under section 6651(a)(2) and
(a)(3).26 However, the broad language of section
6020(b)(2) does not quite mean what it says because
for some purposes, an SFR is not considered the
taxpayer’s return unless the taxpayer approves and
signs it as a return under penalties of perjury,27 in
accordance with the Beard factors. Because an SFR
that has not been accepted and signed by the
taxpayer is not the taxpayer’s return, the taxpayer is
free to voluntarily file an original return after the
issuance of a section 6020(b)(1) SFR. The taxpayer
may elect to file a joint return with her spouse,28

even though the SFR was issued solely in the name
of the individual taxpayer with the filing status of
married filing separately.29

C. The Purpose of an SFR

Under the general rule, the IRS may not begin the
collection process until there has been an assess-
ment of a deficiency. When the taxpayer files an
original return, the amount of tax liability reported
on the return is automatically assessed because by
filing the return, the taxpayer consents to the as-
sessment.30 Any amount due that is not reported on
the return, however, is a deficiency, and as a general
rule, can be assessed only through the deficiency
procedure, which begins with a notice of defi-

ciency.31 In the case of a nonfiler, the entire tax
liability plus the additions to tax are a deficiency
because nothing has been reported on an original
return. In that situation, the IRS usually will pre-
pare an SFR to encourage the taxpayer to file an
original return so it can start the assessment pro-
cess.

Because the section 6020(b) SFR is not considered
the taxpayer’s original return the taxpayer has not
implicitly consented to be assessed, so the IRS may
not summarily assess a deficiency against the tax-
payer but instead must use the deficiency proce-
dure. Thus, the IRS must issue a notice of
deficiency32 based on the SFR33 (unless the taxpayer
has signed a waiver of those restrictions34) and may
assess a deficiency against the taxpayer only after
the required 90-day period has passed without the
taxpayer either having appealed successfully to the
IRS or having filed a petition in the Tax Court.35

Since the section 6020(b)(1) SFR is not considered
the taxpayer’s filed return, the preparation of such
an SFR does not start the running of the statute of
limitations on assessment and collection.36 While
additions to tax for failure to timely pay the tax
liability37 may apply to an SFR, the addition to tax
for failure to timely file38 does not stop the continu-
ing accrual of the 5 percent (25 percent maximum)
late-filing penalty.39 Thus, the penalty for failure to
timely file the return stops accruing only when the
taxpayer either files an original return or accepts
and signs the SFR under penalties of perjury.40

25Reg. section 301.6020-1(a)(2).
26Id. at reg. section 301.6020-1(b)(3). These penalties begin to

run when a return is filed. But the SFR must be subscribed in
accordance with section 6020(b) and must be sufficient to
provide the basis for calculating additions to tax. Otherwise, the
Tax Court will not impose the section 6651(a)(2) addition to tax
for failure to timely pay the tax liability shown on the return.
See, e.g., Cabirac v. Commissioner, 120 T.C. 162 (2003), aff’d in
unpublished op., No. 03-3157 (3d Cir. Feb. 10, 2004); Rhodes v.
Commissioner, T.C. Memo. 2003-133; Spurlock v. Commissioner,
T.C. Memo. 2003-124.

27See reg. section 301.6020-1(b)(3), which states that SFRs
under section 6020(b) ‘‘shall be good and sufficient for all legal
purposes except insofar as any Federal statute expressly provides
otherwise’’ (emphasis added).

28Section 6013(a) allows a husband and wife to file a joint
return, subject to exceptions, even though one spouse has
neither income nor deductions.

29See Millsap v. Commissioner, 91 T.C. 926 (1988), acq. in result
AOD-1992-03. Under normal rules, a taxpayer who has filed a
separate return may elect to file a joint return with his spouse
under section 6013(b)(1), subject to exceptions in section
6013(b)(2). Those exceptions apply to a taxpayer who has filed a
separate return. If the taxpayer has not filed a return at all, the
exceptions do not apply and the taxpayer is free to file sepa-
rately or jointly.

30This frequently is referred to as ‘‘self-assessment’’ but, as
Bryan Camp points out, this technically is incorrect because
only the IRS can assess a tax liability. See Camp, supra note 17, at
531.

31See supra note 15. Exceptions are provided for extraordi-
nary situations. See section 6851 (termination assessments);
section 6861 jeopardy assessments).

32See section 6212; see also supra note 15 for a discussion of the
notice of deficiency. To file a petition in the Tax Court, the
taxpayer must attach the notice of deficiency. See Tax Court Rule
34(a) and Tax Court Rules, Appendix I, Form 1. Thus, the notice
of deficiency is a jurisdictional requirement for the case to be
heard in the Tax Court. For this reason, it is known as the
taxpayer’s ‘‘ticket to the Tax Court.’’

33But see James D. Meek Jr. v. United States, 92-1 USTC para.
50,238 (SFR does not have to be completed in full before the
assessment of a deficiency).

34See section 6213(d) (waiver of restrictions on assessment);
see also supra note 15.

35Section 6212(c)(1); see also supra note 15.
36See section 6501(b)(3).
37See section 6651(a)(2) (late payment) and 6651(a)(3) (late

payment of estimated tax).
38Section 6651(a)(1).
39Section 6651(g).
40Because the IRS typically prepares an SFR no earlier than

six months after the return is due (since it does not have
organized access to all third-party information returns until
around August), it is almost inevitable that the maximum 25
percent (for five months) late-filing penalty will be asserted in
any notice proposing a deficiency based on a section 6020(a)
SFR.
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Courts disagree whether a section 6020(b) SFR is
considered a return for purposes of discharging tax
liabilities in bankruptcy.41 The Bankruptcy Code
allows a debtor to discharge some debts, even some
federal income taxes.42 But it provides an exception
from discharge if the debtor fails to file a tax return,
files a fraudulent return, or files a late return within
two years of filing the bankruptcy petition.43 Before
2005, courts generally agreed that an unsigned SFR
did not constitute a valid return for discharge
purposes.44

However, some courts held that if specific factors
and conditions were met, an agreement between the
taxpayer and the IRS might constitute a ‘‘construc-
tive return’’ for bankruptcy purposes.45 But in 2005,

Congress added a provision to the Bankruptcy
Code that clarified that ‘‘the term ‘return’ means a
return that satisfies the requirements of applicable
nonbankruptcy law (including applicable filing re-
quirements). Such term includes a return prepared
pursuant to section 6020(a) . . . but does not include
a return made pursuant to section 6020(b).’’46 Also
in 2005, the IRS issued Rev. Rul. 2005-59,47 which
concluded that the tax code’s penalty of perjury
clause is crucial to the validity of a return.48

As a result of these actions, an SFR that is not
signed by the taxpayer is not considered the tax-
payer’s return for purposes other than the assess-
ment of a deficiency49 and corresponding penalties.
But an SFR is not needed to assess the deficiency
because if no return is filed, the IRS may simply
issue a notice of deficiency, follow the deficiency
procedure, and assess the deficiency.50 Indeed, the
IRS will have to follow the deficiency procedure
regardless of whether an SFR is prepared. Thus, the
real utility of an SFR is threefold: first, it allows the
IRS to impose the penalties under section 6651(a)(2)
and (a)(3) for failure to timely pay the amount of tax
shown on the ‘‘return’’ and for failure to pay the
estimated tax; second, it operates to preclude the
taxpayer from obtaining a discharge of the taxes in
bankruptcy if the taxpayer does not cooperate with
the IRS in the preparation of the SFR and sign it as
the taxpayer’s return; and finally, if the taxpayer
should file a petition in the Tax Court, it helps the
IRS meet its burden of persuasion by providing an
indication to the court of how it derived its figures
in the absence of an original taxpayer-prepared
return.

To constitute a valid return under Beard, the taxpayer must
sign the return under penalties of perjury. See section 6065
(verification of returns); see also supra note 24. Thus, the section
6651(a)(1) penalty will apply to a section 6020(a) SFR because it
is signed (and thus adopted) by the taxpayer as her return. If
married taxpayers sign Form 870, ‘‘Waiver of Restrictions on
Assessment and Collection of Deficiency in Tax and Acceptance
of Overassessment,’’ this does not constitute a valid joint income
tax return because the form does not purport to be a return and
is not signed under penalties of perjury. See Adler v. Commis-
sioner, T.C. Memo. 2010-47, aff’d on other grounds, per curiam
2011-2 USTC para. 50,603 (unpub. op.). See also Rev. Rul. 2005-59,
2005-2 C.B. 1, revoking Rev. Rul. 74-203, 1974-1 C.B. 330 (which
concluded that Form 870 is a valid joint income tax return). Rev.
Rul. 2005-59 clarified that if a taxpayer signs Form 1902, ‘‘Report
of Individual Income Tax Audit Changes’’ (obsoleted in 1988),
and Form 4549, ‘‘Income Tax Examination Changes,’’ or any
successors to these forms, it does not constitute a return because
these documents similarly do not purport to be returns and do
not contain jurats with penalty of perjury clauses. But see Camp,
‘‘The Function of Forms in the Substitute-for-Return Process,’’
Tax Notes, June 26, 2006, p. 1511 (highly critical of Rev. Rul.
2005-59, arguing that the IRS misapplied the law and misinter-
preted section 6065).

41See, e.g., Swanson v. Commissioner, 121 T.C. 111 (2003) (SFR
does not meet requirement for ‘‘return’’ under 11 U.S.C. section
523(a)(1)(B), which excepts tax debts from discharge if a return
is not filed); In re Ridgeway, 322 B.R. 19 (Bankr. D. Conn. 2009)
(holding that SFRs constitute returns for purposes of 11 U.S.C.
section 523(a)(1)(B) based on plain language of section
6020(b)(2) that an SFR, even though not signed by the taxpayer,
is ‘‘sufficient for all legal purposes’’). But compare In re Elmore, 73
AFTR.2d 94-558 (S.D. Ind. 1994) (summary judgment for tax-
payer that returns he presented to Tax Court in response to SFRs
constituted returns for purposes of avoiding exceptions to
discharge under 11 U.S.C. section 523(a)(1)(B)), with Moroney v.
United States, 352 F.3d 902 (E.D. Va. 2002) (returns filed five
years late after assessment had been made on SFRs did not
constitute returns for purposes of section 523(a)(1)(B) of the
Bankruptcy Code).

42See 11 U.S.C. section 523(a)(1)(B) (exceptions to discharge).
43Id.
44See, e.g., In re Lowrie, 162 B.R. 864, 866 (D. Nev. 1994); In re

Chapin, 148 B.R. 304 (C.D. Ill. 1992); In re Gushue, 126 B.R. 202,
204 (E.D. Pa. 1991).

45An agreement might be embodied in Form 4549, ‘‘Income
Tax Examination Changes,’’ or in Form 870, ‘‘Waiver of Restric-
tions on Assessment and Collection of Deficiency in Tax and

Acceptance of Overassessment.’’ However, the agreement had
to meet the factors derived from Germantown Trust Co. v.
Commissioner, 309 U.S. 304 (1940).

46See 11 U.S.C. section 523(a)(19), added by Bankruptcy
Abuse Prevention and Consumer Protection Act of 2005
(BAPCPA), P.L. 105-8, 199 Stat. 23. Before this addition, the
majority of courts that had considered the issue had held that a
return filed post-assessment did not constitute a return for 11
U.S.C. section 523(a)(1)(B) purposes. Only the Eighth Circuit, in
In re Colson, 446 F.3d 836 (8th Cir. 2006), had held that a
post-assessment return constituted a ‘‘return’’ for purposes of
discharging the debtor’s tax liability. See also Casano v. IRS, 473
B.R. 504 (E.D.N.Y. 2012) (discussing the 2005 BAPCPA addition).

47See supra note 40.
48The rationale for the ruling is that section 6065 requires a

tax return to be verified under penalties of perjury. Id.
49But see Camp, supra note 40 (arguing that the IRS miscon-

strued Beard and section 6065, and thus was wrong in issuing
Rev. Rul. 2005-59). The term ‘‘deficiency,’’ like the term ‘‘assess-
ment,’’ is a defined term. See supra notes 14-15.

50See discussion, supra note 15.
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III. The Problem of Notice
The notice process in the assessment of a defi-

ciency is statutorily defined and requires the IRS to
send a notice of the deficiency via certified or
registered mail to the taxpayer’s last known ad-
dress.51 The IRS then is precluded from assessing or
collecting the deficiency until the expiration of 90
days from the date of mailing of the notice,52 unless
the taxpayer signs a waiver of the restrictions53 or
files a petition in the Tax Court.54 In the former case,
the IRS may assess immediately without further
regard to the restrictions; in the latter case, the IRS
may not assess or collect until the decision of the
Tax Court is final.55 If the taxpayer neither signs a
waiver nor files a petition in the Tax Court, the
deficiency will be assessed when the 90-day period
expires, and the collection process will begin.56 The
taxpayer has far fewer rights once the deficiency
has been assessed.57 Thus, notice of a proposed
deficiency is very important.

The 90-day period for filing a petition in the Tax
Court is a firm limit.58 Once it expires without the
taxpayer having filed a Tax Court petition, the tax
liability may be assessed and the collection process
may begin upon issuance of a notice and demand
for payment.59

The notice of deficiency must be mailed to the
taxpayer’s last known address.60 In the case of a

joint return filed by a husband and wife, a single
joint notice of deficiency may be sent unless the IRS
has received notice that the parties have separate
residences.61 In the case of an SFR, however, a notice
of deficiency will be sent to each spouse separately
because the IRS will presume they are separate
taxpayers.62

A. Last Known Address

The statutory requirement of mailing a notice of
deficiency to the taxpayer’s last known address is
noteworthy because the statute does not require the
taxpayer to actually receive the notice for it to be
valid. Thus, it is the mailing of the notice that is
statutorily significant. It determines the validity of
the notice,63 the time frame for filing the petition in
the Tax Court,64 the tolling of the statute of limita-
tions on assessment,65 and the accrual of penalties
and interest.66

The last known address generally is the address
on the taxpayer’s most recently filed and properly
processed tax return unless the taxpayer notifies the
IRS of a different address.67 An incorrectly ad-
dressed notice of deficiency may be valid nonethe-
less, if the taxpayer receives the notice in sufficient
time to file a petition in the Tax Court.68 If so, the
incorrectly addressed notice is regarded as a harm-
less error.

51See section 6212 (notice of deficiency). Section 6212(a)
requires that the notice inform the taxpayer of his right to
contact the local office of the taxpayer advocate if he should
need assistance. The notice must contain the address and phone
number of the appropriate taxpayer advocate office. Id.

52Section 6213(a).
53Id. at section 6213(d).
54Id. at section 6213(a).
55Id.
56Id. at section 6213(c).
57The taxpayer is entitled to receive notice from the IRS at

least 30 days before a proposed levy. This notice informs the
taxpayer the IRS intends to levy and that the taxpayer may
request a pre-levy CDP hearing before the IRS Office of Appeals
to challenge the proposed levy. The taxpayer then has 30 days
from the date of the notice to request such a hearing. If there is
an adverse determination, the taxpayer may seek judicial re-
view in the Tax Court. See sections 6320, 6330, and 6331. But if
the Tax Court initially heard the taxpayer’s deficiency case and
decided against the taxpayer, her chance of prevailing in a CDP
review in the Tax Court will be slim. See also infra text accom-
panying notes 156-163.

58There are some exceptions, however, such as bankruptcy,
in which a taxpayer is precluded under the automatic stay from
filing a Tax Court petition during the 90-day period. In that case,
the 90-day period is suspended for the duration of the stay and
for 60 days afterward. Section 6213(f). The 90-day period also is
extended for some excise taxes. Further, the 90-day period is
extended to 150 days if the notice is addressed to a taxpayer out
of the country. Section 6213(a).

59See section 6213(c); see also supra note 15.
60Section 6212(b).

61Id.
62See IRM section 4.12.1.24. Although the parties may have

filed a joint return previously, the IRS will not assume that they
are currently eligible to file a joint return. This is consistent with
the purpose of an SFR to force a taxpayer or taxpayers to file a
return. See supra text accompanying notes 30-40. Only a hus-
band and wife may elect joint return filing status under section
6013(a). Thus, the IRS may not make that election on behalf of
taxpayers on a return it prepares and signs under the authority
of section 6020(b). See Millsap v. Commissioner, 91 T.C. 926 (1988),
acq. in result, 1991-2 C.B. 1 (taxpayers are not bound in defi-
ciency proceeding by filing status used by IRS in preparing
return under section 6020(b)). Even with a jointly filed volun-
tary return, the IRS will send notices separately to the parties,
although if the parties reside at the same address, an original
notice may be sent to one party and a copy of that notice to the
other party. IRM section 8.17.4.7.

63See section 6212(a).
64See section 6213(a).
65See section 6503(a)(1).
66See section 6404(g) (suspending interest and penalties after

36 months if the IRS fails to send a notice of deficiency within 36
months of the later of the date the return was due or the date the
return was filed).

67Reg. section 301.6212-2(a). A taxpayer may notify the IRS of
an address change before filing a return by filing Form 8822,
‘‘Change of Address.’’ Rev. Proc. 2010-16, 2010-19 IRB 664 states
that Form 4868, ‘‘Application for Automatic Extension of Time
to File U.S. Individual Income Tax Return,’’ will not be consid-
ered clear and concise notification of a change of address.

68See discussion in Mulvania v. Commissioner, 769 F.2d 1376,
1379-1381 (9th Cir. 1985).
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If a notice of deficiency is returned to the IRS as
refused/undeliverable, it is examined to determine
whether it was sent to the taxpayer’s last known
address. If so, the IRS considers its duty done, and
generally, no further effort will be expended to
locate the taxpayer before the expiration of the
90-day period.69 If, however, the IRS is made aware
of a new address, even though it is not the taxpay-
er’s official ‘‘last known address,’’ the IRS usually
will send a ‘‘courtesy copy’’ of the notice to the
taxpayer at the new address.70 However, this copy
will not restart the running of the 90-day period.71

In 2012, Olson pointed out that the IRS was using
‘‘mid-20th century technology’’ in determining the
last known address.72 Specifically, she complained
that the IRS was not searching beyond its databases
for last known addresses and she recommended
that Congress amend the Internal Revenue Code to
provide a discrete definition of the term ‘‘last
known address’’ and to require the IRS to mail
duplicate notices to credible alternate addresses
such as those determined through searches of de-
partment of motor vehicle records and real estate
records.73 But Congress has failed to act on this
recommendation and the Internal Revenue Manual
currently states: ‘‘In no event should databases or
information outside of IRS systems be consulted for
addresses. Alternative addresses, to the extent that
they are used, must have been provided to the IRS
by the taxpayer or his representative (or other
agent).’’74

B. Automated Enforcement Assessments

The automated SFR (ASFR) process is largely run
by computers with little human involvement. Thus,
computers scan the third-party reporting informa-
tion and send out the 30-day and 90-day letters.
Computers also determine the taxpayer’s last
known address to which those notices are mailed.75

Olson, in her 2011 report, complained that the
IRS’s use of automated enforcement assessments —
particularly the ASFR program — was inefficient,
unfair to taxpayers, and a ‘‘drain on IRS collection
resources.’’76 Specifically, she noted that the auto-
mated enforcement assessments discouraged com-
munication with taxpayers and resulted in lengthy
case resolutions.77 She further noted an inordinately
high number of defaulted assessments with ASFR
returns in the preceding fiscal year (2010)78 and that
most of the collections from ASFR assessments were
through prepaid credits, such as carryovers from
previous tax years, estimated taxes, and taxes with-
held from wages.79

Olson complained that the automated system
frequently generated assessments under old and
incorrect addresses, which resulted in lack of tax-
payer notice of the assessment.80 The IRS became
aware of that problem in 1998 and took steps to
alleviate it by requiring address verification.81 In
2004, however, it returned to the old method of
sending notices without adequate address verifica-
tion, and the number of ASFR assessments rose 484
percent in the following year.82 Despite the rise in
assessments, from fiscal 2006 through fiscal 2011,
the IRS collected less than 10 percent of the delin-
quency amounts established through the ASFR pro-
cess.83

Olson proposed that the IRS make a greater effort
to work directly with taxpayers to avoid ASFRs and

69See IRM section 8.2.2.3.2 (undeliverable or unclaimed ap-
peals issued statutory notice of deficiency). A notice of defi-
ciency is considered undeliverable if the taxpayer has moved
and left no forwarding address or if the notice is returned
marked ‘‘unclaimed’’ or ‘‘refused.’’ IRM section 4.8.9.21.

70Id.
71Id. If the notice was not sent to the last known address, it

must be reissued and sent to the correct address. This will
restart the running of the 90-day period. Id.

722012 NTA Annual Report, supra note 6, Legislative Recom-
mendations 4, at 526.

73Id.
74IRM section 4.8.9.8.2.5. The IRS’s current policy is based on

Abeles v. Commissioner, 91 T.C. 1019 (1988), in which the Tax
Court took the agency to task for using the address on the return
under examination rather than the address on the most recently
filed return. The Tax Court noted that a search of the IRS
computer database would yield the address of the most recently
processed return, unless the taxpayer has given clear and
concise notification of a different address. Id. at 1035. According
to the court, ‘‘The state of the IRS’s computer capabilities is such
that a computer search of the information retained with respect
to a specific taxpayer, including their last known address, may
be performed by respondent’s agent without unreasonable
effort or delay.’’ Id. at 1033.

75See Camp, supra note 40, at 1512, n.12.
762011 NTA Annual Report, supra note 6, MSP 5, at 93.
77Id.
78Id.
79Id.
80Id. at 98.
81After a 1998 study showed that there were high numbers of

cases in which taxpayers had received no actual notice of the
ASFR assessment, the IRS in 1999 began to require confirmed
addresses for ASFR assessments. It did this primarily through
postal tracer checks to verify addresses with the post office. Id.

82Id.
83Id. at 94, 98. The number of SFRs generated through the

ASFR process increased nearly 900 percent from fiscal 2002 to
fiscal 2011. Id. at 93. According to the NTA Report, in fiscal 2011,
the IRS abated about two-and-a-half times as many ASFR
assessed deficiency dollars as it collected and it wrote off as not
collectible approximately four times the amount collected.
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the ASFR process. She suggested a ‘‘one-stop ser-
vice’’ to resolve ASFR cases more efficiently.84 This
would require greater emphasis on taxpayer con-
tact, enhanced customer service, and direct commu-
nication with taxpayers to ensure that they are
aware of the IRS notice and what it means85 and
that they are informed of their rights.86 Olson
suggested that the process be simplified to avoid
errors made by the IRS in adjusting taxpayers’
accounts to reflect their original returns.87 The
chance of error on the part of the IRS is increased
because the ASFR process does not involve direct
IRS personnel interaction with taxpayers. Indeed,
tax practitioners have reported that their clients are
being billed for taxes, penalties, and interest that
they do not owe.88

C. Reasons for Lack of Timely Notice
Reduced taxpayer contact from automation exac-

erbates the lack of notice problem, particularly
among the poor, who tend to be mobile and might
not always leave forwarding addresses,89 some-
times because of foreclosure evictions. Some tax-
payers might not speak English or may be unable to
comprehend the legal jargon in the notice; they may
lack education or representation.

To be clear, there are people who may purposely
avoid receiving notice from the IRS. But there are
also honest taxpayers who do not purposely avoid
such notice but who also might not receive notice
for reasons other than being poor, itinerant, or
uneducated. For instance, they may have been
displaced from their homes by a natural disaster:
Notifying the IRS of a change of address may not

have been foremost in their minds at the time. There
are those who are mentally ill who may suffer from
ailments ranging from depression to schizophrenia,
which may render them incapable of either compre-
hending the notice or being able to perform their
legal duty within the required time frame. Also,
there are taxpayers who may have been hospital-
ized or away from home temporarily for job pur-
poses or temporarily out of the country for an
extended period, whether for business, family, or
vacation purposes.90

There is also the problem of nondelivery of the
notice. Sometimes mail becomes lost, destroyed, or
delayed in transit through no fault of the taxpayer.91

In the case of an SFR, in which separate returns are
prepared for married (or formerly married) taxpay-
ers, the parties frequently may be living apart, so
the notice might not be delivered to the correct
address.92 An insidious problem in this case is that
there may be acrimony between the spouses or
former spouses so that the person who receives a
notice addressed to the other party might not
inform the other party of the notice in a timely
manner — or at all.93

For whatever reason, if a taxpayer fails to receive
timely notice or cannot comprehend the notice, the
consequences may be dire, particularly in the case
of an SFR, because the balance due is usually
inaccurate and inflated. By the time the deficiency
has been assessed and the collection process begins,
the size of the tax debt may dwarf the original
obligation because of the accumulation of penalties
and interest. Even though the taxpayer may not
have owed the initial amount, by that time it does
not matter because once the 90-day period has
passed and the taxpayer hasn’t responded, the IRS
will assess the inflated amount and begin the col-
lection process, which may lead to wage garnish-
ment or property liens.94 It should be observed that
while the IRS may have had difficulty in locating

84The NTA Report notes that in fiscal 2010, taxpayers dis-
agreed with 83 percent of ASFR assessments. Id. at 99 (citing IRS
response to Taxpayer Advocate Service information request
(July 13, 2011)). This means that more IRS resources will have to
be spent to collect those amounts, if indeed they are collectible.

85For instance, Olson noted that taxpayers generally are not
informed that the ASFR process can be halted with a self-
reported tax return. Id. at 99.

86Id. at 97.
87Id. at 102.
88Id. at 100, n.52; see also infra text accompanying notes

152-155. Olson bases this on anecdotal evidence from tax
practitioners whose clients have filed original returns showing
that they are entitled to refunds, yet they still are being charged
penalties and interest for nonpayment. Id.

89See Carlton M. Smith, ‘‘Let the Poor Sue for a Refund
Without Full Payment,’’ Tax Notes, Oct. 5, 2009, p. 131. They may
be more prone to theft due to broken mailboxes or from
extended family members who may be desperate for funds.
Identity theft is a problem here because the notice generally
bears the TIN, which is usually the taxpayer’s Social Security
number, and the notice may contain other personal information.
See 2011 NTA Annual Report, supra note 6, at 98-99. In fact,
identity theft may be the primary motivating factor in the theft
of tax notices.

90The required 90-day period is extended to 150 days for
taxpayers located out of the country. See section 6213(a). But that
may not always be sufficient.

91According to Olson, approximately 10 percent of the IRS’s
mail is returned. See 2011 NTA Annual Report, supra note 6, at
21. In the ongoing case referred to in supra note 12, the U.S.
Postal Service inexplicably failed to deliver portions of the
taxpayers’ mail until months later.

92See Abeles v. Commissioner, 91 T.C. 1019 (notice sent to
primary TIN).

93See Mannella v. Commissioner, 631 F.3d 115 (3d Cir. 2011),
aff’g in part and rev’g in part 132 T.C. 196 (2009) (husband hid
notice of intent to levy from wife, affecting her ability to file for
relief as an innocent spouse).

94See section 6321 (authority for liens); section 6331 (author-
ity for levies against wages and other property).
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the taxpayer to send notice of the assessment pro-
cess, it seems to have greater success locating the
taxpayer for collection.

IV. Refund Actions
Once the tax has been assessed, if there is no

relief for the taxpayer in a collection due process
hearing95 (or in a later Tax Court appeal), the
taxpayer’s only recourse is to pay the tax liability
and file a claim for refund. But this is a back-end
remedy that is inadequate for many taxpayers.

If a taxpayer has overpaid her tax liability, she
may file a claim for refund with the IRS.96 If that
claim is denied or not acted on within a period of
six months,97 she may file a suit for refund in either
the federal district court or the U.S. Court of Federal
Claims.98 However, this is not always as simple as it
sounds.

A. Problems With Refund Claims
An overpayment may arise in several ways — for

example, from a mistake on the return, a carryfor-
ward or carryback of a tax credit, or through an
involuntary payment made because of an excessive
collection action. In the latter case, it may not be
simply a matter of making an overpayment. An
enforced collection action may take some time to
complete, and usually during that time, the taxpay-
er’s property is subject to a lien so she might be
unable to sell, transfer, or mortgage her property.
Also, her wages and salary may be garnished,
which could adversely affect her credit rating and
her relationships with her employer and co-
workers. Wage garnishment could cause her to lose
funds that she might desperately need. A consider-
able amount of time may elapse from the time the
enforced collection action is completed, to the filing
of the claim for refund to the filing of a suit (if the

refund claim is denied), to the court’s decision and
possible appeal. During that period, the taxpayer
may be unfairly deprived of her funds.

Another problem is that the refund claim must be
filed within the statutory period. This period is the
later of three years from the date the return is filed
or two years from the date of payment.99 The claim
must be filed with the IRS and it must meet the
requirements of a valid claim.100 If the claim is
either denied or not acted upon within six months,
the taxpayer may file suit in either the federal
district court or the U.S. Court of Federal Claims.
However, a jurisdictional requirement for filing a
refund suit in either of those courts is that a claim
must first be filed with the IRS.101 Thus, no suit may
be maintained until such a claim has been filed. The
statutory period for filing a suit for refund is the
earlier of two years from the date of the notice of
disallowance of the claim or two years from the
expiration of six months after the claim has been
filed with the IRS if no action has been taken on the
claim within that time.102 If the taxpayer fails to file
suit within the statutory period, the claim becomes
stale and the taxpayer may not recover her money.

A hidden danger for the taxpayer in filing a
refund claim, however, is that the IRS may consider
all items during that tax year, regardless of the
statute of limitations, to determine whether there

95See section 6320(b); see supra note 57 and discussion, infra
text accompanying notes 156-162.

96Section 6402(a); section 6511(b)(1). An overpayment is
defined generally as the excess of the amount of tax paid over
the amount of tax owed. However, an overpayment may
include a ‘‘statutory overpayment,’’ defined as the amount of
‘‘tax which is assessed or collected after the expiration of the
period of limitation properly applicable thereto.’’ Section 6401.
Normally, an individual filing a claim for refund of income taxes
will do so on Form 1040x. If an amount has been overwithheld
from the taxpayer’s wages, however, the taxpayer may file a
claim for refund of the overwithheld amount on the original
Form 1040 for that tax year. Some forms of overpayment may
not require the making of a separate claim for refund, such as a
math error on the return that produces an overpayment. If such
an error is discovered by the IRS, it will voluntarily refund the
amount of the overpayment to the taxpayer.

97See section 6532(a)(1).
98Section 7422. In the case of tax refund claims, the govern-

ment has waived its sovereign immunity to allow civil suits by
taxpayers. 28 U.S.C. section 1346(a).

99Section 6511(a). If no return is filed, the statutory period for
filing a refund claim is two years from the date of payment. Id.
In determining this period, the same rules apply for determin-
ing when a return is filed. Generally, a return is deemed filed
when it is received by the IRS. But if the return is filed before the
due date (without regard to extensions), it is deemed filed on
the due date. This is the ‘‘early return rule.’’ See section
6501(b)(1). A return filed by the due date (with regard to
extensions) but received by the IRS after the due date is
considered filed on the date of the postmark. This is called ‘‘the
mailbox rule.’’ See section 7502.

100The claim must meet both the notice and procedural
requirements. The notice requirements demand that the claim
clearly establish in detail each ground on which the refund
claim is based and it must be sufficient to notify the IRS of the
basis of the claim. Also, the claim must be filed by or on behalf
of the taxpayer who made the overpayment, and it must be
verified and filed with the proper IRS office. Section 6402(a); reg.
section 301.6402-2. Note that the anti-assignment statute pre-
vents the taxpayer from selling or assigning the claim. See 31
U.S.C. section 3727.

101See section 7422(a) (authorizing civil suits against the
government).

102Section 6532(a)(1). The two-year period may be extended
if there is an extension agreed to between the taxpayer and the
IRS. Id. at section 6532(a)(2). The period may be shortened if the
taxpayer files a written waiver of the notice of disallowance. In
that case, the two-year period will begin on the date the waiver
is filed. Id. at section 6532(a)(3).
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has been an overpayment.103 If an item is discov-
ered that would increase the tax liability for that
year, that item may be used to offset the potential
refund. On the other hand, if an item that decreases
tax liability for that year is discovered, the IRS does
not have to refund that amount if it is not covered
by the refund claim.104

Finally, if the taxpayer files a suit for refund, the
court may consider only the items covered by the
initial refund claim because the claim is a jurisdic-
tional requirement for suit, so the issues before the
court are defined by the refund claim.105 Thus, care
must be taken in drafting the claim.

B. Problems With Refund Suits
1. The Flora rule. To file a refund suit in the federal
district court or in the Court of Federal Claims, the
taxpayer must have fully paid the tax liability in
accordance with the rule established in Flora v.
United States.106 There is no hardship exception to
this rule.107 Thus, if the taxpayer’s wages are being
garnished by the IRS as part of an enforced collec-
tion action and the tax liability is being paid in
installments, the taxpayer may not bring a suit for
refund until the full amount of the tax has been
collected. The problem is that the statute of limita-
tions may expire before the entire amount is col-
lected, precluding the taxpayer from filing a refund
suit for the amount collected before the expiration
of the statute. Thus, if the tax was wrongfully
collected, the taxpayer may be without a remedy to
reclaim those amounts. The U.S. Supreme Court, in
deciding Flora, recognized this problem but rea-

soned that any inequity would be counterbalanced
by the taxpayer’s right to be heard, before payment,
in the Tax Court.108

But if, through no fault of her own, the taxpayer
fails to receive adequate notice (or fails to compre-
hend the notice) in sufficient time to file a petition in
the Tax Court, the Flora full-payment rule remains
inequitable. Admittedly, a taxpayer who has not
received adequate notice can challenge the under-
lying deficiency in a CDP hearing,109 but she may
face problems obtaining that hearing.110 However,
that remedy may not be suitable for all taxpayers,
and thus the full-payment rule should be relaxed
for any taxpayer who, through no fault of her own,
has failed to receive adequate notice and whose tax
liability was wrongfully or illegally collected. Oth-
erwise, the taxpayer is without a remedy for a
wrongful or illegal action of the government. This is
a matter of basic fairness and due process.
2. The Cheesecake Factory case. Congress estab-
lished two routes for a taxpayer to challenge the IRS
in court. One is through the Tax Court, in which a
taxpayer may bring suit to challenge a deficiency in
tax without first having to pay the tax liability. The
second is through a refund suit in either the federal
district court or the Court of Federal Claims. Each
route has separate jurisdictional requirements.

Although the Tax Court has deficiency jurisdic-
tion, it also has incidental jurisdiction to determine
that an overpayment has been made and that the
taxpayer is entitled to a refund. The Tax Court has
exclusive jurisdiction for the tax years covered by
the notice of deficiency.111 By permitting incidental
refunds, Congress has allowed all issues concerning
the tax year in question to be heard in a single
proceeding. Once the Tax Court assumes jurisdic-
tion, it extends to ‘‘the entire subject of the correct
tax for the particular year.’’112

In Cheesecake Factory Inc. v. United States,113 the
Court of Federal Claims granted the government’s
motion to dismiss the taxpayer’s refund suit on the
ground that the taxpayer chose to litigate in the Tax
Court and thus it was precluded from filing a
refund suit for the same tax year.114 The interesting
aspect of Cheesecake Factory is that the taxpayer was

103See Lewis v. Reynolds, 284 U.S. 281 (1932) (defining an
overpayment).

104See Rev. Rul. 81-87, 1981-1 C.B. 580. Of course, the Lewis v.
Reynolds doctrine applies to the taxpayer as well as the govern-
ment, so if the IRS proposes a deficiency during an earlier
period, the taxpayer may use an overpayment for that period to
offset the amount of the deficiency, even though the taxpayer
might otherwise be unable to recover the overpayment.

105This is known as the ‘‘substantial variance’’ doctrine. The
grounds raised in the complaint cannot vary substantially from
the grounds set forth in the refund claim. See Ottawa Silica Co. v.
United States, 699 F.2d 1124 (Fed. Cir. 1983).

106362 U.S. 145 (1960), aff’g on rehrg. 357 U.S. 63 (1958). If,
however, the tax is divisible, such as excise taxes, the payment
of one tax will fulfill the full payment rule. See Steele v. United
States, 280 F.2d 89 (8th Cir. 1960); but see Korobkin v. United States,
988 F.2d 975 (9th Cir. 1993) (penalty on abusive tax shelter
transactions is not a divisible tax, despite statute’s wording
imposing penalty on ‘‘such activity’’). The courts are divided
whether the full payment rule includes interest and penalties.
Compare Horkey v. United States, 715 F. Supp. 259, 260 (1989)
(payment of penalty required), with Kell-Strom Tool Co. Inc. v.
United States, 205 F. Supp. 190, 194 (D. Conn. 1962) (payment of
interest and penalties not required); Shore v. United States, 9 F.3d
1524 (Fed. Cir. 1993) (payment of interest and penalties not
required).

107See Curry v. United States, 744 F.2d 852 (7th Cir. 1985).

108362 U.S. at 175-176.
109See infra text accompanying notes 156-163.
110Id.
111Section 6512(a).
112See Cheesecake Factory Inc. v. United States, 111 Fed. Cl. 686,

692 (2013) (citing Erickson v. United States, 159 Ct. Cl. 202, 216,
309 F.2d 760, 767 (1962)).

113Id.
114The government based its argument on section 6512(a),

which limits a taxpayer’s ability to bring a suit for a refund or
credit of income tax for a tax year with respect to which the
taxpayer has filed a petition in the Tax Court.
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requesting a refund of an overpayment of interest
and penalties on an alleged underpayment. These
amounts are not subject to the deficiency proce-
dures, and thus according to the taxpayer, could not
have been raised in the Tax Court.115

The Court of Federal Claims, however, noted that
the Tax Court’s jurisdiction extends to the ‘‘entire
subject of the correct tax for the particular year.’’116

Consequently, it decided that even if those issues
could not have been raised before the Tax Court, a
court with refund jurisdiction remains barred from
hearing the case.117 Thus, the taxpayer in this case
was left without a remedy because it chose to bring
suit in the Tax Court. It is very poor tax adminis-
tration policy when substantive outcomes depend
on choice of process.118

V. The Problem of SFRs and Joint Returns
If a taxpayer receives a notice of deficiency based

on an SFR, she has three choices. First, she can do
nothing. The IRS then will assess the full amount
stated on the SFR and begin the collection process to
collect that amount. Second, she can adopt the SFR
as her return by signing it. It then will be considered
her original return for all purposes, and the tax due
on the return will be assessed immediately. Third,
she can prepare and file an original return if she
disagrees with the amount of the tax liability stated
on the SFR, which generally will be the case.
Because a section 6020(b) return is not considered
the taxpayer’s original return, she is free to elect her
filing status on the original return in accordance
with the Internal Revenue Code.119 Therefore, a
married taxpayer may file a joint return at this

point, even though an SFR has been prepared for
the taxpayer with the status of married filing sepa-
rately.

She also may file an original return after she has
filed a petition in the Tax Court. Even though the
notice of deficiency is issued in the taxpayer’s name
alone, she may elect to file a joint return with her
spouse.120 But if the parties are married and only
one party petitions the Tax Court — because the
other party did not receive a notice of deficiency,
did not understand the notice, or opted to ignore
the notice — the nonfiling party may have a very
difficult time later.

A. What Is the Effect of the Tax Court’s Decision?

In the initial hypothetical, a married couple filed
a return that could not be located by the IRS and
they were issued separate SFRs. Only the husband
received a notice of deficiency; the wife, for what-
ever reason, did not receive one.121 The husband
filed a timely petition in the Tax Court, and in-
formed the court that he had filed a joint return
with his wife, a copy of which he presented to the
court.122 He explained that the initial return was
timely mailed, and the Tax Court held in his favor
that he does not owe further tax, penalties, or
interest. What does that decision mean for both the
husband and the wife? What does it mean if there
are carryovers of overpayments from prior tax
years?

At first blush, these seem to be simple questions
with simple answers: the tax return was timely
filed; the parties owe no further tax or additions to
tax. Any carryover from a prior tax year may be
used to the extent allowable, and the decision
should apply equally to the wife because when a
husband and wife file a joint tax return, they are
considered to be one taxpayer/economic unit,123

115Id. at 692, 696. The interest might have been contestable in
the Tax Court under section 7481(c), which allows an interest
overpayment to be re-litigated if the case is brought within one
year. Id.

116Id. at 692.
117Id. at 695.
118I am paraphrasing a statement made by Bryan Camp in

addressing problems with innocent spouse relief. Camp, ‘‘The
Unhappy Marriage of Law and Equity in Joint Return Liability,’’
Tax Notes, Sept. 12, 2005, p. 1307-1308.

119See Millsap v. Commissioner, 91 T.C. 926, 938 (1988), acq. in
result only AOD 1992-03 (holding that returns prepared under
section 6020(b) do not preempt or preclude a taxpayer’s right to
contest the deficiency determined by the IRS, including select-
ing a filing status under section 6013). Despite the Millsap
decision, the IRS has continued to claim that a section 6020(b)
SFR constitutes a separate return, thereby precluding a married
taxpayer from filing a joint return after a notice of deficiency has
been issued following the preparation of an SFR. See Fessey v.
Commissioner, T.C. Memo. 2010-191 (Tax Court, citing Millsap,
rejected government’s argument that preparation of an SFR
under section 6020(b) constitutes a separate return for purposes
of triggering the section 6013(b)(2) statute of limitations). This is
also the position the government took initially (in the past 18
months) in the ongoing case referred to at supra notes 12 and 91.

120Id.; see also Phillips v. Commissioner, 851 F.2d 1492 (D.C. Cir.
1988).

121The wife should be very concerned at this point because if
she has received an SFR, she also should have received a notice
of deficiency. If her notice has been misaddressed or lost in the
mail, this is not necessarily grounds for relief. If the notice has
been issued and is determined later to be valid (see supra text
accompanying notes 67-68), the clock could be running on her
assessment and her period for filing a petition in the Tax Court
may expire or be shortened. See supra note 15.

122We would also have to assume that the parties, in filing
their initial return, did not send the return certified mail, return
receipt requested or they cannot locate a copy of the return
receipt (also known as the ‘‘green card’’). While the IRS does not
accept a return receipt as proof positive that the taxpayer filed a
return, nevertheless, a copy of the return bearing a date close to
the alleged date of the receipt should place the burden on the
government to disprove the taxpayer’s assertion.

123Section 6013(a); reg. section 1.6013-1(a)(1).
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and the principle of joint and several liability ap-
plies.124 In reality, however, the situation is much
more complicated because despite the Tax Court’s
decision and the favorable case law, the government
argues that the Tax Court decision relates solely to
the husband, since only he was before the Tax
Court.125 While the IRS will abate the wife’s tax
liability to reflect the married-filing-jointly status, it
considers the joint return to have been filed late126

despite the Tax Court’s decision that the husband
owes no late-filing or late-payment penalty. The
effect of that determination is that the parties may
not avail themselves of any credit carryovers be-
cause the return is considered filed after the statute
of limitations has run and the parties are subject to
late filing and late payment penalties.127 Thus, the
IRS illogically considers itself free to assess and
collect from the wife, despite the husband’s favor-
able Tax Court decision. The IRS takes the position
that as far as the wife is concerned, her return (even
though a joint return is at issue) was submitted on
the date the return was presented by the husband to
the Tax Court, and thus it is a late return for the
wife, and the carryovers from prior tax years cannot
be used to her credit.

How can the government take this position?
Apparently by arguing that the Tax Court decision
relates solely to the husband’s SFR that was before
the court and not to the joint return that he pre-
sented to the court.128 The IRS has taken the posi-
tion that since the court’s decision relates only to the
husband’s SFR, the deficiency regarding the joint
return that arose because the credit carryovers were
not allowed can be assessed against both the hus-
band and the wife.129 Later, it reversed its position
as to the husband and focused only on the wife,130

creating the fictional concept of the ‘‘unilateral joint
return.’’

The IRS’s position does not make sense for
several reasons. First, if the husband stated in his
Tax Court petition that he filed a joint return and he
presented a copy of that return to the court, how
could the court make the determination that he

owed no additional tax and no penalties or interest
unless it had considered his original jointly filed
return, regardless of the caption of the court’s
decision? The SFR is not considered the husband’s
return if he did not accept it as his return by signing
it.131 If the husband did not sign the SFR, then in
order to reach its decision, the court had to consider
his original jointly filed return. This is reinforced by
the fact that the court addressed the delinquency
penalties132 and held that the husband did not owe
any of these penalties. That determination could not
be made with an SFR, at least not for the late-filing
penalty, because the tax code provides that the
late-filing penalty does not accrue for a section
6020(b) return133 because it is not considered the
taxpayer’s filed return.134 Thus, if the court had
considered only the husband’s SFR, it would have
stated that the late-filing penalty would be deter-
mined later, and it would have imposed the late-
payment penalties.

Second, Cheesecake Factory restated the existing
law that when a petition is filed in the Tax Court, all
issues regarding that return are before the court,
even though it may not have been possible jurisdic-
tionally to raise all of the issues in the Tax Court.135

When a petition is filed in the Tax Court, the issues
are defined in the notice of deficiency, which must
be attached to the petition.136 In a case involving an
unsigned SFR, everything pertaining to that tax
year is before the court because the notice of defi-
ciency states that the taxpayer either did not file a
return or filed a false and fraudulent return, and
thus everything is a deficiency. Because the defini-
tion of a deficiency137 depends on a return having
been filed, if there is no return, the entire amount of
tax liability owed, plus penalties and interest, is a
deficiency. Thus, if the Tax Court had considered
only the SFR, it would have held that the husband
owed the tax plus interest and penalties, as alleged
in the notice of deficiency. Instead, the court’s
decision indicates that the taxpayer’s original return

124Id. at section 6013(d)(3); reg. section 1.6013-4(b).
125This is the IRS’s unofficial position. See Letter from

Deborah A. Butler, IRS associate chief counsel (procedure and
administration), to Senate Finance Committee member Robert
Menendez, D-N.J. (Feb. 26, 2013) (on file with the author).

126Id.
127See section 6651.
128See Butler letter, supra note 125 (noting that the Tax Court

decision was captioned in name of party before the court only
and does not mention, and therefore does not apply to the
nonfiling party).

129This is what happened in the ongoing case referred to at
supra notes 12, 91, and 119.

130Id.

131See discussion, supra text accompanying notes 27-29.
132Section 6651(a)(1) (late-filing penalty); section 6651(a)(2)

(late-payment penalty); section 6651(a)(3) (late payment of
estimated tax penalty).

133See section 6651(g). After conflicting court decisions on
this issue, Congress amended the Internal Revenue Code in
1996 to clarify that the section 6651(a)(1) failure to file penalty
does not apply to a section 6020(b) return, although the failure
to pay penalties do apply. Id. See also supra text accompanying
notes 32-40.

134See discussion, supra at Section II.B.
135See supra text accompanying notes 111-117.
136This is a jurisdictional requirement of filing suit in the Tax

Court. See Tax Court Rule 34(b) (Content of Petition in Defi-
ciency or Liability Action) and Tax Court Rules, App. I, Form 1.

137See supra note 15 for the definition of a deficiency.
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was timely filed because no late filing penalty was
imposed. It would not have addressed this penalty
at all if only the SFR had been considered.138 Thus,
under the authority of the Cheesecake Factory case,
the Tax Court had to have considered all issues
relevant to the joint return, even if the return was
filed after the taxpayer filed a petition in the Tax
Court.

Third, the only way in which the government’s
position could be at all credible is if the Tax Court
had dismissed the case. But that would have re-
quired the agreement of the taxpayer as the peti-
tioning party. Moreover, if that had happened, the
Tax Court would not have reached a decision on
penalties or any other issue. Nor could the govern-
ment have rescinded the notice of deficiency after
the Tax Court petition had been filed. Under the
long-standing principle of Bowman v. Commis-
sioner,139 the Tax Court cannot be deprived of juris-
diction once the taxpayer files a petition and the
court agrees to hear the case. In Bowman, the
taxpayer received a notice of deficiency and filed a
timely petition in the Tax Court. The IRS later
determined that the notice had been sent in error
and rescinded the notice. The Tax Court, however,
decided that it retained jurisdiction over the case
regardless of the rescission.140 It then held that there
was no deficiency and thus the petitioner owed no
tax, interest, or penalties.141 The court reasoned that
‘‘A litigant in a matter before a court of competent
jurisdiction who brings the other party into court is
entitled to an ultimate judgment, and the opposing
party cannot defeat the jurisdiction of the court by a
waiver or disclaimer on his part.’’142 Thus, by virtue
of Cheesecake Factory and Bowman, all issues perti-

nent to the tax year in question were before the
court and the court could not be deprived of its
jurisdiction over the tax year at bar in the notice of
deficiency, even if the IRS had sought to dismiss the
case or rescind the notice of deficiency.

Fourth, under the principles of joint and several
liability, when a joint tax return is filed, each party
is liable for the entire tax due and owing, outstand-
ing penalties and interest, and the veracity of the
return.143 According to the IRM, ‘‘under the joint
and several liability concept, each spouse is respon-
sible for the entire income tax liability even though
all or part of the liability arises from income earned
by or a deduction attributable to the other
spouse.’’144 Thus, the parties are considered one
taxable unit145 with the same liability, regardless of
which spouse earned the income in question.146

Under that same principle, if the Tax Court decides
that the husband filed a timely joint tax return, and
that the tax liability shown as due on that return has
been fully and timely paid, then a fortiori that
decision must apply equally to the wife because she
signed the joint return, even though she was not
physically before the Tax Court. It should not
matter that she already has been assessed on the
basis of the SFR.147 This, of course, presupposes that

138See supra notes 26 and 39.
13917 T.C. 681 (1951).
140Id. at 685-686.
141Id. at 688.
142Id. at 685. The court then quoted from Last Chance Min. Co.

v. Tyler Min. Co., 157 U.S. 683 (1895):
When an action has been instituted in the court to
determine such a controversy, it is not within the compe-
tency of the defendant to take himself out of court. A
defendant may withdraw his answer and thus let judg-
ment go by default, but he does not thereby deprive the
court of a jurisdiction which has been once established.
The rule applicable here is no different from that which
applies in any other case. When a defendant has by
personal service or appearance once been brought into a
court, having jurisdiction of the subject-matter, he cannot
at his election oust the court of jurisdiction, or prevent the
case from passing to judgment. Whether he confesses
plaintiff’s right or defaults in answer, or files a denial or
a disclaimer, is alike immaterial. In each and all of these
cases the jurisdiction remains and the court may enter the
appropriate judgment. Where the defendant simply with-
draws his answer, as was this case, the court is under no
obligations to inquire whether he has lost all interest, but

may proceed to judgment, and its judgment is an adju-
dication of the rights of the plaintiff, as shown by the
complaint and testimony.

Id. at 694-695.
143Section 6013(d)(3). But see section 6015 and reg. section

1.6015-1 (providing conditions for relief from joint and several
liability on a joint return).

144IRM section 25.15.1.2.
145Indeed, it has been the IRS’s long-standing view that ‘‘a

single joint return is one return of a taxable unit and not two
returns of two units on one sheet of paper.’’ Camp, supra note
118, at 1308 (citing I.T. 1575, II-1 C.B. 144 (1923)). This view has
been reinforced by the U.S. Supreme Court in Taft v. Helvering,
311 U.S. 195, 198 (1940), and Helvering v. Janney, 311 U.S. 189
(1940).

146Reg. section 1.6013-4(b).
147Although the IRS has been successful in the bankruptcy

context using the argument that it does not have to accept a
return filed post-assessment because it does not serve any
purpose under section 6011 (see, e.g., In re Hindenlang, 164 F.3d
1029 (6th Cir. 1999) (post-assessment return is not a ‘‘return’’ for
purposes of discharging debts in bankruptcy); In re Moroney, 352
F.3d 902 (4th Cir. 2003) (same); In re Hatton, 220 F.3d 1057 (9th
Cir. 2000) (same)), it will not use this argument in the SFR
context in which the married parties file a joint return. The IRM
itself provides that when one taxpayer petitions the Tax Court
for redetermination of a deficiency based on the joint return, the
IRS must take the administrative steps to adjust a non-
petitioning spouse’s account records to accord with the Tax
Court case, even when the non-petitioning spouse has been
assessed. See IRM section 8.4.1.18.4.1, at 3(C). (‘‘Since the defi-
ciency shown in the notice of the non-petitioning spouse has
already been assessed in a separate MFT 31 account, APS
[Account and Processing Support] will adjust the amount to
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the government considers the Tax Court decision to
have been based on a joint return. By alleging that
the Tax Court decision related only to the SFR and
not to the joint return, this allegedly allows the
government to consider the joint return filed late
and therefore not to allow the credits to carry over.
Because that produces a deficiency, the government
can assess that deficiency against the husband,
contrary to the decision of the Tax Court.148

If the parties can obtain a court hearing, they
have a strong collateral estoppel argument based on
the favorable Tax Court decisions. This should force
the IRS to adjust its transcript to allow the taxpayers
the benefit of their overpayment carryovers from
prior returns. The problem, however, is getting to
court.149

B. Transcript Problems
When the IRS prepares SFRs for married taxpay-

ers, it will prepare separate SFRs for the parties
under the filing status of married filing separately
and it will create separate transcripts for the parties.
A transcript is a record of the taxpayer’s past tax
returns. It is used frequently by taxpayers to secure
mortgages, student loans, and small business
loans.150 Therefore, the accuracy of the tax transcript
may be of critical importance to the taxpayer. When
the IRS receives a joint return, regardless of whether
it is filed late, it must create a single transcript to
reflect that return. In the hypothetical case posed
above, the transcript of the wife (the non-
petitioning party) must be adjusted to reflect the
Tax Court’s decision.151 Similarly, under the ASFR
process, if an assessment is made after an ASFR has
been issued and the taxpayer then files an original
return, the taxpayer is subject to the ASFR recon-
sideration process.152 In this process, the IRS will
adjust the ASFR transcript to reflect the amounts on
the original return rather than zero out the ASFR
transcript and start a new transcript to reflect the

original return.153 Olson noted complaints from
practitioners that those adjustments were fre-
quently done incorrectly, resulting in clients being
charged interest and penalties they did not owe.154

It stands to reason that the IRS increases its chance
of error by simply adjusting the single SFR accounts
rather than closing them out and starting from the
taxpayer’s filed return.155

C. Effect on the Non-Petitioning Spouse
There are some post-assessment remedies avail-

able to the non-petitioning spouse. Since the matter
is in the hands of the Collection Division, she may
request a CDP or equivalent hearing.156 CDP hear-
ings are usually opportunities for taxpayers to work
things out with the IRS when the tax liability is
likely to be uncollectible.157 The taxpayer may raise
issues of fairness and due process158 at this hearing
but her ability to do that is limited. First, she must
file a timely request for a due process hearing
within 30 days after the date of the notice of lien
filing, which the IRS must send within five days of
the date the lien is filed.159 As in the case of the
notice of deficiency, actual receipt of the notice of
lien filing is not required. If it is mailed to the
taxpayer’s last known address, the notice is valid
and the 30-day period begins to run from the end of
the five-day notification period.160 If she does not
file her request within this 30-day period, she loses
the opportunity for a full review. However, she may
petition for an administrative appeal with the IRS,
although she cannot contest an adverse determina-
tion from that appeal in the Tax Court as she could
have if there had been an adverse determination in
a full CDP hearing.161 Second, she may challenge
the existence or amount of the tax liability that is the
subject of the lien only if she did not receive a notice
of deficiency for this liability or otherwise did not
have an adequate opportunity to dispute the IRS’s
determination of liability.162

So, in the hypothetical case, if the wife was
assessed either before the husband filed his petition
in the Tax Court or while he was before the Tax

reflect the corrected deficiency determined in the petitioning
spouse’s case.’’). See also Camp, supra note 17 (discussing SFRs
in the bankruptcy context).

148In the ongoing case referred to at supra note 12, the IRS has
collected against the petitioning spouse, although it waffles on
whether this is proper. Thus, it has collected on occasion and
then will halt the collection action and claim not to be collecting
against that spouse.

149In the ongoing case, the taxpayers filed a writ of manda-
mus that the district court denied. If the taxpayers cannot afford
to pay the entire tax liability, they could consider filing a claim
for injunctive relief, arguing for an exception to the anti-
injunction act of section 7421 under Enochs v. Williams Packing &
Navigation Co., 370 U.S. 1 (1962). But this is a long shot.

150See IRS website at http://www.irs.gov/Individuals/Get-
Transcript.

151See supra note 145.
152See IRM section 4.13.7.1.

1532011 NTA Annual Report, supra note 6, at 100.
154Id. at 100, n.52; see supra text accompanying note 88.
155Indeed, in the ongoing case, supra note 12, the transcript of

the non-petitioning spouse was incorrectly adjusted.
156See section 6320; see also supra note 57.
157See id.
158For instance, the taxpayer may at this time raise an

innocent spouse defense, challenge the appropriateness of the
lien filing, make an offer in compromise, or offer a collection
alternative. Reg. section 301.6320-1T.

159Id. at reg. section 301.6320-1T(a)(1) and (a)(2).
160Id. at reg. section 301.6320-1T(a)(2), Q&A 11.
161This administrative appeal is called an ‘‘equivalent hear-

ing.’’
162Id. at reg. section 301.6320-1T.
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Court, and the notice of tax lien is sent shortly
before or immediately after the Tax Court renders
its favorable decision, the wife logically may believe
that she does not need to file a request for a due
process hearing because her husband’s favorable
Tax Court decision should also apply to her under
the principle that they are one taxable unit with
joint and several liability.163 Thus, the 30-day period
might expire without her making a request for a
CDP hearing.

At this point, the wife is out of luck as far as
having any control over her fate. The inflated tax
liability from the SFR has been assessed and at least
as far as the IRS is concerned, she has not engaged
in any self-help, so she is not likely to fare well.
Logically, if the Tax Court has accepted the hus-
band’s jointly filed return and has decided that the
return was timely filed, this should apply to the
wife as well. But because the IRS interprets the Tax
Court decision to apply only to the SFR, this be-
comes problematic. As far as the IRS is concerned,
at this point the wife’s only remedy is to pay the tax
liability, plus penalties and interest, and file a claim
for refund. The unfairness of this position affects
not only the wife but also the husband, because it
negates his favorable Tax Court decision. If the IRS
attempts to collect the entire amount of the liability
against the wife, it is as if the husband never
appeared before the Tax Court.

There are two major procedural problems in this
case. The first problem is that while the Tax Court
Rules allow a permissive joinder of parties,164 the
permission depends upon both parties having re-
ceived a notice of deficiency. Since the wife in the
hypothetical did not receive one, neither she nor her
husband are eligible to request a permissive join-
der.165 If such a joinder had been possible, it would
have been clear immediately that the Tax Court’s
decision applied to both parties equally. There
would be no wiggle room for spurious arguments
by the IRS. The second problem is that the Tax
Court lacks jurisdiction to enforce or clarify its
decisions. There is no other feasible avenue of
judicial appeal for the taxpayer at this point because
the husband obtained a successful decision in the
Tax Court.166 Also, the husband is at the mercy of
the IRS to refund any amount wrongfully collected

from him because the Cheesecake Factory case167 may
deny him the right to be heard in the federal district
court (or Court of Federal Claims) to appeal any
denial of his refund claim. However, the IRS cannot
have it both ways: if it claims that the Tax Court
decision applied only to the SFR and that was all
that was before the court, then the wife, at least,
should be able to bring suit to appeal any denial of
her claim for refund and arguably, the husband
should be able to do so as well.

VI. Suggestions for Reform

Because the federal tax system is a system of
self-assessment,168 the government should do ev-
erything in its power to ensure that taxpayers are
treated fairly in order to prevent tax gamesmanship
and to restore confidence in the tax system.169 But in
many cases this does not happen. Congress and the
IRS should take the initiative to enact reforms to
provide greater due process for taxpayers. These
suggested reforms go beyond Olson’s current pro-
posal.

The most important taxpayer rights in the civil
context are those arising before assessment. Once an
assessment has been made and the collection pro-
cess begins, the taxpayer’s rights are much more
attenuated. Thus, greater emphasis should be
placed on ensuring proper due process at the pre-
assessment end of the process. This would promote
greater efficiency for the government as well be-
cause it would reduce the likelihood of problems
later. Thus, most of the suggested reforms apply to
the pre-assessment process.

First, notice of a proposed tax assessment is
particularly problematic in the automated assess-
ment and the ASFR systems, in which notice is sent
by computer without the additional verification of
the taxpayer’s last known address that formerly
was done. Olson’s proposal for Congress to provide
a discrete definition for a last known address is a
good one. The IRS should be required to make extra
efforts, outside of the automated enforcement pro-
cess, to verify an address when a notice has been
returned marked undelivered/unaccepted.

163See supra text accompanying notes 143-148.
164See Tax Court Rule 61.
165See also Tax Court Rule 34(a)(1) (discussing joinder of

married parties when both receive a notice of deficiency).
166See section 7421 (Anti-Injunction Act limits actions to

enjoin the assessment and collection of taxes). In the ongoing
case, supra note 12, the parties filed a motion for a writ of
mandamus in the federal district court but it was denied.

167See supra text accompanying notes 111-118.
168But see Camp, supra note 17.
169Tax gamesmanship is a well-known phenomenon. See, e.g.,

Victor Fleischer, ‘‘Taxing Blackstone,’’ 61 Tax L. Rev. 89 (2008)
(discussing the regulatory gamesmanship of the Blackstone
IPO); Alex Reed, ‘‘Subsidizing Hate: A Proposal to Reform the
Internal Revenue Service’s Methodology Test,’’ 17 Fordham J.
Corp. & Fin. L. 823 (2012) (arguing that the IRS needs to reform
its method test to prevent such gamesmanship as hate groups
masquerading as educational organizations to receive preferen-
tial tax treatment).
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Second, another problem with notice is that at
present it is an all-or-nothing proposition. If the
taxpayer received notice, then that taxpayer may
advance to the next step in the process. If the
taxpayer did not receive notice and the requisite
time period has passed, that taxpayer may be out of
luck. Since there are circumstances other than
avoidance of process or illegality that may cause a
taxpayer to miss the 90-day filing deadline period
in the Tax Court, there should be a no-fault process
through which a taxpayer who has been assessed
after failing to receive notice through no fault of her
own should be able to petition the Tax Court for
reconsideration of her assessment.170 This seems a
fundamental requirement of due process. Also,
Congress should go further and allow a taxpayer
who has received notice but who has an extraordi-
nary reason for failing to act on the notice to be able
to appeal to the Tax Court, particularly when the
IRS has failed to engage in activities to educate
taxpayers about the meaning of the various no-
tices.171

Third, the Tax Court Rule on permissive joinder
should be amended to allow joinder of parties to a
joint return regardless of whether they both have
received notices of deficiency. If the parties filed a
joint return, the issues with regard to that return
apply equally to both parties even though only one
of the parties had income or deductions.172 Thus,
their interests are the same because their liability is
the same, and the fact that one of the parties
received a notice of deficiency should indicate to
the court that there is a problem.173 Generally, a
single notice of deficiency will be issued to the joint
parties,174 but in cases in which it is not, the court

should be required to at least inquire why only one
party to a joint return is before the court.

Fourth, Congress should either enact a provision
to extend the current statute of limitations to pro-
vide relief from the Flora full-payment rule or to
relax that rule when it may operate to deny taxpay-
ers the ability to obtain a refund of an illegally
collected tax. This again is a matter of simple
fairness and due process.

Fifth, the IRS should take extra precautions to
avoid errors in adjusting taxpayers’ transcripts in
SFR cases. Thus, it should cease its current practice
of adjusting the SFR transcript to reflect the filed
return and instead, it should start with a new
transcript prepared for the filed return and make
adjustments to that.

Sixth, and finally, the same no-fault hearing
suggested for failure to meet the 90-day filing
period in the Tax Court also should be provided in
the case of a CDP hearing to address hardships that
may have arisen toward the end of the 30-day
period that did not leave sufficient time for the
taxpayer to request the hearing or for other extraor-
dinary cases. The arbitrary time periods chosen by
Congress may not operate fairly in many cases, and
this could cause extreme hardship for those taxpay-
ers.

VII. Conclusion
Olson’s recent TBOR proposal is admirable as far

as educating the taxpaying public but it is only the
tip of the iceberg as far as what needs to be done to
ensure that the government treats its citizens fairly.
The hypothetical above presents an unusual case
but it highlights the myriad gaps in the system of
fundamental tax administration. These gaps are the
collective fault of Congress, the courts, and the IRS.
In some cases, they can produce egregious results.
Granted, there are those who cheat on their taxes,
and there must be swift and certain punishment for
those cheats to ensure that the system works for all.
But an ideal tax system should provide a balance
that would allow the IRS to discover and punish the
guilty while protecting the innocent in the preser-
vation of their rights. The current system falls far
short of providing sufficient due process to many
honest taxpayers.

The above six proposals are not radical. They can
be accomplished easily and efficiently and can yield
tremendous results. Admittedly, they may require
more effort from the IRS, an agency that for at least
the past 15 to 20 years has been asked to do more
with less. But this is an investment that may pro-
duce huge dividends for the IRS through its poten-
tial to engender a more favorable impression of the
agency as one that treats its constituents fairly. This,

170The statutory 90-day period reflects the fact that the
government has a critical interest in ensuring that money owed
to the government is deposited in the fisc within a reasonable
period of time. But the government should have an interest in
ensuring that the money is validly owed. Under this suggestion,
the taxpayer would bear the burden of proving that the lack of
notice arose through extraordinary circumstances and through
no fault of her own. While this opportunity cannot be open
indefinitely, this suggestion presupposes a hearing within a
reasonable period of time after the expiration of the 90-day
period — although I make no determination as to what that
period of time should be.

171Again, this would have to be an extraordinary circum-
stance that arises through no fault of the taxpayer. The ‘‘reason-
able’’ period to present this excuse might be shorter than for
those who did not actually receive notice. Again, I make no
determination as to how long that period should be.

172See section 6013(a); reg. section 1.6013-1(a)(1).
173See supra note 121.
174See section 6212(b)(2); reg. section 301.6212-1(b)(2). Sepa-

rate notices may be sent if the parties have notified the govern-
ment that they have separate addresses. Id.
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in turn, has the potential to promote greater tax-
payer cooperation and less gamesmanship to en-
sure that all taxpayers shoulder their fair share of
the tax burden. Indeed, a fair, impartial, and just
system of voluntary taxation, as well as basic prin-
ciples of due process, should require no less.
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