
Appeals Arbitration: Not a
Compelling Litigation Alternative

By Ken Jones

IRS Appeals announced its initial arbitration
program in 2000, and after 14 years, there appar-
ently have been only a few cases resolved by
binding arbitration. Appeals arbitration has failed
to become popular in the tax controversy market-
place, and there are some likely reasons for the
program’s lack of success. I represented the tax-
payer in the first case arbitrated at Appeals, and
while I cannot discuss the specifics of that case, in
this article I offer my observations about the arbi-
tration program, why it has not been embraced by
taxpayers as a viable alternative to litigation, and
why Appeals should reevaluate the role of binding
arbitration — and, indeed, all of its alternative
dispute resolution (ADR) tools — to determine
whether they are meeting the needs of the taxpayers
and the IRS.

Background of Arbitration at the IRS
In 1998, Congress enacted several provisions that

required the IRS to change its organizational struc-
ture and to improve taxpayer protections and
rights. The Internal Revenue Service Restructuring
and Reform Act of 1998 added section 7123(b)(2),
which required that IRS Appeals establish a pilot
binding arbitration program.1 The scant legislative
history sheds little light on the reasons for the

statutory requirement to implement a pilot arbitra-
tion program, other than the suggestion that by
embracing ADR techniques, the IRS would speed
up case resolution.2 At the time of enactment,
Appeals already had begun testing the ADR waters
and had a test mediation program in place.3

At the end of 1999, in response to the statutory
mandate, the IRS announced a two-year pilot pro-
gram to test a binding arbitration program for cases
before Appeals in which negotiations had failed to
result in settlement.4 The pilot program limited
arbitration to factual disputes that could be ‘‘re-
solved solely upon a finding of fact, and where any
interpretation of law, regulation, ruling or other
legal authority is agreed to by the parties.’’5 In 2002
the IRS extended the arbitration program’s test
period for another year.6 Under the pilot program,

1Section 7123(b)(2) provides:

The Secretary shall establish a pilot program under which
a taxpayer and the Internal Revenue Service Office of
Appeals may jointly request binding arbitration on any
issue unresolved at the conclusion of —

A. appeals procedures; or
B. unsuccessful attempts to enter into a closing agree-
ment under section 7121 or a compromise under section
7122.

2See S. Rep. No. 105-174, at 92 (1998) (‘‘The Committee also
believes that mediation, binding arbitration, early referral to
Appeals, and other procedures would foster more timely reso-
lution of taxpayers’ problems with the IRS’’). See also H.R. Rep.
No. 105-599, at 291 (1998) (Conf. Rep.).

3Phil Brand, ‘‘IRS Alternative Dispute Resolution Tech-
niques,’’ Tax Notes, Apr. 22, 1996, p. 529; Announcement 97-1,
1997-1 C.B. 62; Thomas Carter Louthen and Steven C. Wrappe,
‘‘Building a Better Resolution: Adapting IRS Procedures to Fit
the Dispute,’’ Tax Notes, Nov. 18, 1996, p. 849; Announcement
95-86, 1995-2 C.B. 27. Before 1998, the IRS had not used
arbitration other than in litigation in the Tax Court. See General
Accounting Office, ‘‘IRS Initiatives to Resolve Disputes Over
Tax Liabilities’’ (May 9, 1997).

4Announcement 2000-4, 2000-1 C.B. 317.
5Id. The announcement excluded from arbitration issues

designated for litigation, industry specialization program is-
sues, Appeals coordinated issues, competent authority issues,
issues involving the substantiation of expenses under section
162 or 274, and cases in which arbitration was deemed inappro-
priate under 5 U.S.C. section 572 or 5 U.S.C. section 575 (cases in
which a definitive resolution is required for precedential value,
the matter involves significant questions of government policy,
the matter could affect persons who are not parties to the
proceeding, a full public record of the proceeding is important,
or the agency must maintain continuing jurisdiction over the
matter in light of changing circumstances).

6Announcement 2002-60, 2002-2 C.B. 28. The announcement
modified the pilot to permit arbitration of section 162/section
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the parties could jointly choose either an IRS Ap-
peals arbitrator or a non-IRS arbitrator.7

The IRS announced in 2006 that the Appeals
arbitration program was being made permanent.8
As was the case under the pilot program, the
permanent procedure limited binding arbitration to
factual disputes. The permanent program excludes
matters already pending in court, questions desig-
nated for litigation, most collection cases, cases with
specified coordinated issues, cases with whipsaw
issues, cases in which the taxpayer did not negotiate
in good faith, and frivolous matters.

In 2008, Appeals initiated a test of mediation and
arbitration specifically for offer in compromise and
trust fund recovery cases, and under some treaties,
arbitration is used to resolve competent authority
cases.9 Arbitration of factual disputes has been
formally available in the Tax Court since 1990.10

The Arbitration Process at Appeals
Under the existing Appeals arbitration proce-

dure, which has been in place since 2006, the
taxpayer does not have a right to binding arbitra-
tion; rather, both Appeals and the taxpayer must
agree to it.11 Arbitration is limited to factual ques-
tions.12 The request to arbitrate is fairly brief. The
essential elements are a description of the issue and

a representation that it is not excluded from arbi-
tration under the rules.13 If local Appeals personnel
agree to the request, it is forwarded to the IRS
National Office, where Appeals officials make the
final decision to accept or reject it.14 If the request is
denied, the taxpayer may meet with local officials to
discuss the denial, but there appears to be no formal
right to appeal.15

Within a month after an arbitration request is
approved by Appeals, the parties must enter into a
written agreement that describes the issues to be
arbitrated, describes the answer to be obtained from
the arbitrator (for example, the value is $x), de-
scribes the information the arbitrator may consider,
and identifies any witnesses.16 Because the arbitra-
tor’s determination is limited to factual questions,
the parties jointly must provide any required legal
guidance that the arbitrator may need.17

The parties may agree to use either an Appeals
arbitrator or a private sector arbitrator.18 Appeals
bears all costs associated with an Appeals arbitrator,
while the parties split the private arbitrator’s fee
and expenses.19 The parties must select an admin-
istrator for the arbitration proceeding. That indi-
vidual may be someone from Appeals or an
administrator from a local or national dispute reso-
lution organization.20 If the parties choose an Ap-
peals arbitrator, the taxpayer must sign a statement
acknowledging that the arbitrator has an inherent
conflict of interest.21

The arbitration agreement provides that both
parties agree to be bound by the arbitrator’s deci-
sion and that the decision may not be appealed to
any court.22 Appeals reserves the right to have the
assistance of chief counsel attorneys during the
arbitration process.23

The arbitration session should occur within 90
days of the parties signing the agreement to arbi-
trate.24 The arbitrator will apply the Federal Rules
of Evidence for the admission of testimonial and
documentary evidence.25 Within 30 days after

274 substantiation issues and competent authority issues. It
specifically excluded collection cases, issues ‘‘for which arbitra-
tion would not be consistent with sound tax administration,’’
frivolous issues, and cases in which the taxpayer did not act in
good faith during settlement negotiations.

7Also in 2002, the IRS announced a settlement initiative for
some contingent liability transactions. A component of that
initiative included binding arbitration limited to a determina-
tion of which of the final settlement offers submitted by the two
parties best reflected the hazards of litigation. Rev. Proc. 2002-
67, 2002-2 C.B. 733. The arbitration component of the novel IRS
settlement initiative was a type of so-called final offer arbitra-
tion (also known as baseball arbitration) in which the arbitrator
can choose only between the settlement offers of the parties.

8Rev. Proc. 2006-44, 2006-2 C.B. 800; IR-2006-163.
9Announcement 2008-111, 2008-2 C.B. 1224; Announcement

2011-6, 2011-4 IRB 433. Arbitration is used under the mutual
agreement procedure articles of some U.S. income tax treaties.
See, e.g., IRS, ‘‘Mandatory Tax Treaty Arbitration,’’ available at
http://www.irs.gov/Businesses/International-Businesses/Man
datory-Tax-Treaty-Arbitration; Maya Ganguly, ‘‘Tribunals and
Taxation: An Investigation of Arbitration in Recent U.S. Tax
Conventions,’’ 29 Wis. Int’l L.J. 735 (2012).

10Tax Court Rule 124. The rule was formally adopted in 1990.
See Tax Court release (June 11, 1990).

11Rev. Proc. 2006-44, section 4.01. See Internal Revenue
Manual section 8.26.6.1 for a summary of the Appeals arbitra-
tion procedure. (The discussion herein touches only on the key
elements of the arbitration procedures.)

12Rev. Proc. 2006-44, section 3.01(1). As in the previous pilot
program, there are some exclusions, including issues in court
(for the same taxpayer), issues designated for litigation (for the
taxpayer), issues pending with competent authorities, cases in
which arbitration was deemed inappropriate under 5 U.S.C.

section 572 or 5 U.S.C. section 575, whipsaw issues, frivolous
issues, and cases in which the taxpayer has not negotiated in
good faith.

13Rev. Proc. 2006-44, section 4.04.
14Id. at section 4.03.
15Id. at section 4.03(2).
16Id. at section 5.01.
17Id. at section 5.01(4).
18Id. at section 6.02.
19Id. at section 6.03-6.04.
20Id. at section 6.02.
21Id. at section 6.04.
22Model Arbitration Agreement, para. 15; Rev. Proc. 2006-44.
23Rev. Proc. 2006-44, section 6.01.
24Id. at section 5.04.
25Model Arbitration Agreement, para. 5c; Rev. Proc. 2006-44.
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completion of the arbitration proceeding, the arbi-
trator must prepare a written report, and that report
must be limited to findings of fact (and not include
interpretation of the law).26 Appeals will then pre-
pare a closing agreement (Form 906) to document
the resolution of the case.27

Why Arbitrate Rather Than Litigate?

Why would a taxpayer choose binding arbitra-
tion (if the IRS agreed) at the end of the Appeals
process? Parties in a dispute typically choose bind-
ing arbitration because they perceive it as being
better than litigation.28 In the nontax world, arbitra-
tion is often agreed to by the parties at the begin-
ning of their contractual relationship (a pre-dispute
arbitration agreement), and other times it is agreed
to after a dispute arises (post-dispute arbitration) —
and it is usually a matter of contract.29 For example,
arbitration clauses are frequently included in em-
ployment contracts and consumer contracts before
any dispute has arisen, and most arbitration con-
tracts are made before the dispute arises.30 (Obvi-
ously, however, a taxpayer cannot bind the IRS to
arbitration by including an arbitration clause in a
filed tax return.)

Several ADR scholars have characterized arbitra-
tion as a ‘‘product’’ that competes with litigation:
Depending on the particular circumstances, the
parties will determine that either arbitration or
litigation is better.31 If the parties choose binding
arbitration at the end of an Appeals process with no
settlement, logically that implies that they both
have determined litigation is not the best alterna-
tive.

The parties would typically consider several fac-
tors in analyzing arbitration versus litigation, such
as (1) the cost of litigation versus the cost of
arbitration; (2) the additional time that litigation
may require versus the potential speediness of
arbitration; (3) the likelihood that arbitration may
be less contentious than litigation; (4) the likelihood
that the evidentiary rules will be somewhat more
relaxed in arbitration; and (5) the potential publicity
of the matter if it is litigated versus the privacy of

arbitration.32 We do not know whether and how
Appeals has considered these or other factors in
deciding whether to accept a taxpayer’s arbitration
request.

In the arbitration case I handled several years
ago, the taxpayer considered many of those fac-
tors.33 First, the taxpayer’s dispute with the IRS had
been ongoing for many years. Arbitration presented
the opportunity to resolve the matter quicker than
through litigation, which likely could have required
several more years and increased dispute resolution
costs. When considering arbitration, a taxpayer
obviously needs to thoroughly analyze and com-
pare the costs, burdens, and time frames of the two
processes. In my client’s case, it was determined
that arbitration would be less costly and much
quicker than litigation. The client had initially re-
quested mediation, but that request was denied,
and upon elevating that matter to IRS National
Office officials, it was agreed that the matter could
be resolved by arbitration. (More on that point
below.)

Second, it was also important to my client to be
able to choose a qualified, independent private
sector arbitrator and not an Appeals arbitrator, who
would have been perceived as not being indepen-
dent. While cost and speed were important factors,
it was also critical to the client that the matter be
resolved by an experienced and respected arbitrator
so that the decision could be viewed as equivalent
to a court opinion. With the concurrence of Appeals,
we chose a very experienced retired Tax Court
judge to be the arbitrator.

In my case, the more relaxed environment of
arbitration was definitely a plus (although the re-
tired judge/arbitrator was somewhat taken aback
that the parties had agreed to conduct the hearing
in business casual attire). The taxpayer was able to
present evidence to the arbitrator that might not
have been allowed in court. For example, a sitting
member of Congress testified about the purpose of
a particular statute and its relevance to the client’s
facts. It is doubtful that that testimony would have
been allowed in court.34 From start (the arbitration
agreement) to finish (the arbitrator’s written opin-
ion), the arbitration process took roughly nine
months, with the parties submitting a stipulation of
facts and pre-hearing memoranda, followed by the26Rev. Proc. 2006-44, section 8.01.

27Id. at section 8.02m.
28Jacqueline M. Nolay-Haley, ‘‘Mediation: The New Arbitra-

tion,’’ 17 Harv. Negot. L. Rev. 61 (2012); Christopher R. Drahozal
and Stephen J. Ware, ‘‘Why Do Businesses Use (or Not Use)
Arbitration Clauses?’’ 25 Ohio St. J. on Disp. Resol. 433 (2010).

29Rent-A-Center West Inc. v. Jackson, 561 U.S. 63, 67 (2010).
30Ware, ‘‘Is Adjudication a Public Good? ‘Overcrowded

Courts’ and the Private Sector Alternative of Arbitration,’’ 14
Cardozo J. Conflict Resol. 899 (2013).

31Drahozal and Ware, supra note 28.

32Phillip M. Armstrong, ‘‘Why We Still Litigate,’’ 8 Pepp.
Disp. Resol. L.J. 379 (2008); Nolay-Haley, supra note 28.

33The taxpayer’s request was made under Announcement
2000-4.

34‘‘Post-enactment legislative history (a contradiction in
terms) is not a legitimate tool of statutory interpretation.’’ United
States v. Woods, 134 S. Ct. 557, 568 (2013).
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hearing and the submission of post-hearing memo-
randa before the issuance of the arbitrator’s opin-
ion.

Do the Numbers Tell a Story?
When the IRS announced in 2006 that it was

making Appeals arbitration a permanent program,
the agency proclaimed that the program was ‘‘no
longer a pilot program, but part of business as usual
at the IRS.’’35 But Appeals arbitration appears to
have been used only a handful of times, and it
clearly is not part of business as usual.

We don’t know how many times taxpayers have
requested Appeals arbitration, how many times
taxpayer requests have been accepted or rejected, or
how many cases were resolved by the arbitration
process — because Appeals does not make those
statistics routinely available. But based on conver-
sations with government officials and practitioners,
and occasional comments by Appeals officials at
various tax conferences, it appears that at least (and
perhaps at most) two cases at Appeals were re-
solved through binding arbitration, and a few more
cases may have been resolved during the arbitra-
tion process but before the arbitrator rendered a
decision.36 Transparency about the use (and non-
use) of the process could prove useful to practitio-
ners considering arbitration, as well as to Appeals
in evaluating the continued need for the program
and possible ways to improve it.

One reason for the low use of arbitration could be
that taxpayers and tax professionals are unaware of
the program. But at the start of the Appeals settle-
ment process, taxpayers are typically provided an
ADR brochure that discusses arbitration, and IRS
officials have frequently mentioned binding arbitra-
tion as an option when discussing ADR options at
conferences and seminars.37 Some Appeals officers
brief taxpayers about mediation and arbitration at
the beginning of settlement discussions.

Although lack of awareness may be a factor in
the low use of arbitration, IRS officials’ frequent
mention of the program arguably should have

triggered more than a handful of participants. It is
also possible that most tax practitioners have little
or no experience with arbitration and therefore
simply don’t consider it. Similarly, most IRS Ap-
peals employees have little or no arbitration expe-
rience and thus may be unlikely to consider or
recommend it when settlement negotiations fail.

Another possible explanation for taxpayers not
using Appeals arbitration is the prohibition on
arbitrating legal questions.38 Often it may be diffi-
cult to determine whether an issue is factual, legal,
or is a mixed question of fact and law. As mentioned
above, my client initially requested Appeals media-
tion, and that request was denied, ironically, be-
cause the question was determined to be not wholly
factual, and at the time, Appeals restricted media-
tion to factual disputes.39 The restriction on media-
tion of legal issues was removed in 2002, but my
client’s arbitration process was already well under-
way.40

Even after Appeals agreed to arbitration, the
chief counsel’s office expressed concern whether the
matter to be arbitrated was a legal issue, a factual
dispute, or a mixed question of fact and law. (Be
that as it may, the case was arbitrated.) As a general
rule, a question of fact involves an ‘‘event or cir-
cumstance, as distinguished from its legal effect,
consequence, or interpretation.’’41 But defining an
issue as purely factual or purely legal can be
challenging, and appellate courts often disagree
whether a question is one of fact or law (or mixed).

For example, if a matter to be arbitrated involves
a debt versus equity question, the courts are split
about whether the issue is one of fact, one of law, or
one of mixed fact and law.42 Also, the courts have

35Announcement 2000-4.
36Dustin Stamper, ‘‘Alternative Resolution Options a Chal-

lenge for IRS Appeals,’’ Tax Notes, Oct. 30, 2006, p. 435 (‘‘Post-
Appeals mediation and Appeals arbitration have suffered fairly
low success rates and low usage,’’ according to the IRS chief of
Appeals); Sheryl Stratton, ‘‘Officials Say IRS Appeals Getting
Better, Faster,’’ Tax Notes, Sept. 20, 2004, p. 1333 (‘‘Only a few
taxpayers have turned to the post-Appeals arbitration pro-
gram’’). In 2007 the head of Appeals said that at that time, only
one case had been resolved by binding arbitration. Stamper,
‘‘SB/SE Fast-Track Settlement Not Going Nationwide, Ingram
Says,’’ Tax Notes, May 14, 2007, p. 611.

37Publication 4167, Appeals Introduction to Alternative Dispute
Resolution.

38See Jonathan D. Mester, ‘‘The Administrative Dispute Reso-
lution Act of 1996,’’ 13 Ohio St. J. on Disp. Resol. 167 (1997). Before
1996 the Administrative Dispute Resolution Act of 1990 re-
quired a 30-day opt-out period when arbitration was used by a
federal agency, and Executive Order 12779 precluded the use of
binding arbitration. The Administrative Dispute Resolution Act
of 1996 removed that requirement and in theory permits federal
agencies to use binding arbitration. See Executive Order 12988,
61 F.R. 4729 (Feb. 5, 1996). Under the act, each agency is free to
develop its own policies for binding arbitration based on
various factors, such as the need for public guidance, the need
for consistent results, whether a public record is needed, and
similar factors.

39Announcement 98-99, 1998-2 C.B. 652; Announcement
2001-9, 2001-1 C.B. 357.

40Rev. Proc. 2002-44, 2002-2 C.B. 10.
4114 Mertens Law of Federal Income Taxation, section 51:39

(2014).
42Indmar Products Co. Inc. v. Commissioner, 444 F.3d 771 (6th

Cir. 2006); see ‘‘Losses of Guarantors, Endorsers and Indemni-
tors,’’ 8 Mertens, section 30:55 (2014). There are many other
examples of issues that present mixed questions of fact and law.
For example, the determination of whether someone is an
employee is a mixed question, with the ultimate determination
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not adopted a uniform approach to debt-equity
questions, differing on the number of factors to be
analyzed. Perhaps the parties could agree on what
factors the arbitrator would decide, leaving the
ultimate question (debt or equity) for the Appeals
officer to decide. But given that most courts agree
that no one factor is controlling, it might prove
difficult to instruct the arbitrator on how to apply
the law to the facts.

That very few cases have been resolved at Ap-
peals by binding arbitration does not prove most
taxpayers perceive the program as having limited
value; however, it strongly implies that Appeals
arbitration has been unable to compete with litiga-
tion. Obviously, arbitration and litigation are differ-
ent in several significant ways, but both ultimately
provide the parties the same service: the final
resolution of a dispute.43 Some scholars have ar-
gued that in various nontax disputes, arbitration
has failed to compete with litigation because the
parties often consider the courts to be well-
functioning and, in effect, superior alternatives to
arbitration.44 Perhaps the available forums — the
Tax Court, the Court of Federal Claims, or U.S.
district court, depending on the issue — all function
well for purposes of resolving most tax disputes.

In most cases, if settlement cannot be achieved,
the taxpayer can resolve the matter in the Tax Court.
One advantage of the Tax Court is that the litigant
does not have to pay the tax alleged to be owed, and
there is no substantial case backlog as there may be
in other courts.45 Also, taxpayers have another
opportunity to choose arbitration if a case is not
settled at Appeals; in the Tax Court, arbitration of
factual issues is a possibility (although it appears
anecdotally that arbitration has been used as infre-
quently in the Tax Court as Appeals arbitration has

been used).46 Lastly, historically a high percentage
of cases docketed in the Tax Court are settled
without the need for trial. These and other factors
may combine to make dispute resolution in the Tax
Court a better option than Appeals arbitration.47

Time to Reevaluate

In the fall of 2012, IRS Appeals asked the Har-
vard Negotiation and Mediation Clinical Program
to help evaluate the government’s existing ADR
tools.48 The Harvard program was asked to:

Assess [Appeals’] current ADR programs, tak-
ing into consideration the specific needs of
target taxpayer segments, [Appeals’] resource
constraints, time spent on case resolution, and
major policies and procedures that govern the
ADR program.

Identify potential improvement opportunities
based on findings from the assessment.

Develop high-level action plan that provides a
recommended implementation strategy cover-
ing sequencing and a general timeline for each
recommended improvement.49

The status of the evaluation process and any
recommendations made by Harvard are unknown.

We also don’t know if Appeals has reached out
(or will reach out) to taxpayers and practitioners for
their input on arbitration or any of the other Ap-
peals ADR tools.50 Again, if the numbers tell us
anything, Appeals may have already concluded
that binding arbitration has not worked as ex-
pected.

Although the focus of this article is on Appeals
arbitration, the limited use of mediation should be
noted because both mediation and arbitration are

of employee status being a legal question. Breaux & Daigle Inc. v.
United States, 900 F.2d 49 (5th Cir 1990). Similarly, it might prove
difficult to arbitrate a reasonable cause defense because while
the elements of reasonable cause present questions of fact, the
ultimate question is one of law (and so, arguably the overall
reasonable cause question is one of fact and law). See ‘‘More on
Establishing Reasonable Cause and Tax Expert’s Testimony,’’
113 J. Tax’n 125 (2010).

43Ware, supra note 30.
44Jens Dammann and Henry Hansmann, ‘‘Globalizing Com-

mercial Litigation,’’ 94 Cornell L. Rev. 1 (2008); Theodore Eisen-
berg and Geoffrey P. Miller, ‘‘The Flight From Arbitration: An
Empirical Study of Ex Ante Arbitration Clauses in the Contracts
of Publicly Held Companies,’’ 56 DePaul L. Rev. 335 (2007);
Drahozal and Ware, supra note 28; Drahozal and Quentin R.
Wittrock, ‘‘Is There a Flight From Arbitration?’’ 37 Hofstra L. Rev.
71 (2008).

45The Tax Court’s inventory has been relatively stable over
the past decade. See http://www.irs.gov/uac/SOI-Tax-Stats-
Chief-Counsel-Workload-Tax-Litigation-Cases-by-Type-of-Case-
IRS-Data-Book-Table-27.

46See American Bar Association Section of Taxation letter to
the Tax Court (Mar. 7, 2011) (in commenting on arbitration in the
Tax Court, the tax section stated that ‘‘the Court acknowledges
that voluntary binding arbitration has been used in only a few
instances over the past 20 years’’). See IRM section 35.5.5.1 for a
discussion of the Tax Court arbitration process. See IR-92-20
(Apple and the IRS agreed to binding arbitration in a docketed
transfer pricing case).

47Stephen Folan, ‘‘Even ADR Must Pay Its Dues: An Analysis
of the Evolution of the Internal Revenue Service’s ADR Pro-
grams and Where They Still Need to Grow,’’ 13 Pepp. Disp. Resol.
L.J. 281 (2013). Of course, not all taxpayers who do not reach
settlement at Appeals go on to litigate their cases.

48See http://blogs.law.harvard.edu/hnmcp/projects/intern
al-revenue-service.

49Id.
50Fast-track mediation, fast-track settlement, mediation,

early referral, and arbitration. See IRM section 8.26 (ADR
program).
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tools designed to resolve disputes when the settle-
ment discussions have stalled (arbitration is bind-
ing while mediation is not).51 Appeals mediation is
a nonbinding process that uses a neutral party (or
parties) to help the parties reach a settlement.52

As is the case for arbitration, we do not have
detailed historical information showing how many
taxpayers have used mediation at Appeals, how
many cases were resolved, etc. Anecdotally, while
many more taxpayers have used Appeals mediation
(compared with arbitration), the numbers appear to
be relatively small, and comments by Appeals offi-
cials over the years suggest they are dissatisfied
with the taxpayer participation.53

It could be argued that most cases in which
settlement discussions have stalled should use Ap-
peals mediation, particularly because Appeals’ mis-
sion is to resolve cases without litigation.54 The
request to the Harvard Negotiation and Mediation
Clinical Program suggests that Appeals knows that
its ADR tools — including arbitration and media-
tion — are not being fully used and must be
improved to help Appeals achieve its mission.

51Rev. Proc. 2009-44, 2009-40 IRB 462.
52Stephanie Smith and Janet Martinez, ‘‘An Analytic Frame-

work for Dispute Systems Design,’’ 14 Harv. Negot. L. Rev. 123
(2009). See IRM section 8.26.5.1.

53Amy S. Elliott, ‘‘Phase II of Appeals’ Judicial Approach
Project Is in Clearance,’’ Tax Notes, Mar. 31, 2014, p. 1405 (IRS
Appeals announced a new Appeals online self-help tool to help
taxpayers determine which alternative dispute program may
work for them). See http://www.irs.gov/Individuals/Appeals-
Mediation-Self-Help-Tool. Jaime Arora, ‘‘Appeals Seeks to Ex-
pand Use of Alternative Settlement Processes,’’ Tax Notes, Nov.
12, 2012, p. 731 (Appeals seeking ways to expand the use of
mediation).

54See Folan, supra note 47. The Appeals mission is ‘‘to resolve
tax controversies, without litigation, on a basis which is fair and
impartial to both the Government and the taxpayer and in a
manner that will enhance voluntary compliance and public
confidence in the integrity and efficiency of the Service.’’ IRM
section 8.1.1.1.
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