
Eliminate the Corporate Income
Tax and Level the Playing Field

By Martin Lobel

We could eliminate the economic distortions1 the
corporate income tax causes by substituting a flat
tax on the profits that corporations book and report
to the SEC, which the shareholders could use as a
credit against their individual taxes. This would
simplify the tax code, simplify corporate account-
ing, and eliminate the incentive to shelter offshore
trillions of dollars2 from taxation. It would also end

the tax code’s discrimination against domestic com-
panies. A flat tax would make the tax system more
progressive,3 help limit the increasing shift of in-
come from the middle class to the very wealthy,4
and remove the justification of double taxation for
the lower tax rates on dividends and capital gains.5
The creditable flat tax should be substituted for the
taxes paid by the new passthrough entities (limited
liability companies, master limited partnerships
(MLPs), etc.) to eliminate economic distortions.6

Corporations are very effective at collecting taxes
owed by their employees through withholding. The
same could be true for taxes owed by their share-
holders. For example, if a corporation earns $100
and the tax rate is 35 percent,7 the corporation
would distribute $65 to its shareholders along with
a tax credit for $35 which the shareholders could
then use as a credit against their taxes. To prevent a
secondary market to shelter foreign income, the
credit would need to be nontransferable. If the
shareholder were a tax-exempt institution, it would
submit its tax credits to the IRS to get the cash —
less, of course, the imputed 35 percent corporate
tax, to avoid increasing the benefits the tax-exempt
institutions receive under the current system.

1See, e.g., President’s Advisory Panel on Federal Tax Reform,
‘‘Simple, Fair, and Pro-Growth: Proposals to Fix America’s Tax
System,’’ at vii (Nov. 1, 2005):

[Corporate] integration would reduce three distortions
inherent in [our current system]

a) The incentive to invest in noncorporate rather than
corporate businesses.
b) The incentive to finance corporate investments with
debt rather than new equity.
c) The incentive to retain earnings or to structure
distributions of corporate profits in a manner to avoid
the double tax.

Unfortunately, while most corporations talk a good game,
they have quietly opposed simplification because it would limit
their ability to hide income from taxation. See Martin A.
Sullivan, ‘‘Time to Take a Fresh Look at Corporate Integration?’’
Tax Notes, Nov. 18, 2013, p. 680.

2One estimate is that the amount of untaxed profit overseas
exceeds $1.95 trillion. See ‘‘Indefinitely Reinvested Foreign
Earnings on the Rise,’’ The Wall Street Journal, May 7, 2013 (‘‘The
best estimate of the revenue loss associated with the income
shifting of multinational firms in 2008 is approximately $90

billion, or about 30 percent of the U.S. government corporate tax
revenues’’). See Kimberly A. Clausing, ‘‘The Revenue Effects of
Multinational Firm Income Shifting,’’ Tax Notes, Mar. 28, 2011, p.
1580.

This is not just a U.S. problem; it is worldwide and is the
reason for the OECD’s base erosion and profit-shifting initiative.
See OECD, ‘‘Action Plan on Base Erosion and Profit Shifting’’
(July 19, 2013); Lee A. Sheppard, ‘‘The Twilight of the Interna-
tional Consensus,’’ Tax Notes, Oct. 7, 2013, p. 7; Sheppard,
‘‘Rosbif Rules: What Should the OECD Do About Base Erosion?’’
Tax Notes, Sept. 9, 2013, p. 1055; Sheppard, ‘‘OECD BEPS Action
Plan: Trying to Save the System,’’ Tax Notes, July 22, 2013, p. 283;
Sheppard, ‘‘Is Multinational Tax Planning Over?’’ Tax Notes,
Apr. 15, 2013, p. 231.

3Sullivan, ‘‘JCT Now Recognizes Corporate Tax Burden,’’ Tax
Notes, Oct. 28, 2013, p. 351.

4According to research by professor Edward Wolff of New
York University, the richest 10 percent of households accounted
for 81 percent of the total value of stocks in 2010. See Jia Lynn
Yang, ‘‘Dow Hits New Milestone, but Many Americans Still
Hurting,’’ The Washington Post, Nov. 18, 2013, at A12.

5Daniel Halperin, ‘‘Mitigating the Potential Inequity of Re-
ducing Corporate Rates,’’ Tax Notes, Feb. 1, 2010, p. 641.

6Sullivan, ‘‘Why Not Business-Only Tax Reform?’’ Tax Notes,
Oct. 21, 2013, p. 259.

7Thirty-five percent, the highest corporate rate, rather than
the highest individual rate (39.6 percent), is used for illustration.
The rate could vary depending on how the proposal costs out.
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Requiring corporations to pay an imputed 35
percent tax on all the profits they report as earned to
their shareholders should not be a problem for
domestic corporations, but might be a problem for
multinational corporations,8 which would be pay-
ing taxes on their worldwide profits for the first
time.9 While foreign shareholders would complain
that they cannot use the credit because they don’t
owe U.S. taxes, they would be in no worse situation
than if the corporation itself paid the tax. In any
case, it would be fairly easy to enter into agree-
ments with the foreign shareholders’ countries to
use those credits to pay local taxes, given most
countries’ desire to curb widespread tax evasion
and meet their revenue needs.

The benefits would be significant to corporations,
their shareholders, and the economy. The proposal
would eliminate the cost of keeping two separate
sets of books and the distortions and contortions of
tax accounting,10 which almost inevitably result in
lower taxable profits.11 It eliminates the conflict
between trying to maximize profits reported to
shareholders and minimize profits reported to the
IRS. It eliminates the dispute about whether the tax
code should favor equity or debt financing. It
eliminates the reason for corporations to shelter
income offshore.12 Similarly, shareholders would be
discouraged from holding profits offshore because
they would not be able to use the credit on that
money. That would allow us to eliminate tax expen-
ditures subsidizing the export of jobs and capital
and use the savings to improve our education and

infrastructure.13 Finally, it could eliminate the dis-
crimination in the tax code against income from
labor in favor of income from investments.

Requiring the distribution of all or most of their
earnings every year has certainly not halted the
growth of passthrough entities such as LLCs, lim-
ited liability partnerships, MLPs, business develop-
ment companies, and real estate investment trusts.
Fears that this proposal might generate phantom
income because corporations need to retain earn-
ings to invest in the future and thus would discour-
age people from buying shares are unfounded. If
anything, this would make corporations far more
responsive to their shareholders and to financial
markets. Although complaints are sure to arise from
those corporations that have accumulated huge
hoards of cash, the movement away from C corpo-
rations to passthrough entities is already well un-
derway. According to the October 26, 2013, issue of
The Economist:

Collectively, distorporations such as the MLPs
have a valuation on American markets in
excess of $1 trillion. They represent 9 percent
of the number of listed companies and in 2012
they paid out 10 percent of the dividends; but
they took in 28 percent of the equity raised.
And these statistics underplay the true scale of
the shift. Structures like MLPs are used to
house the management of big private-equity
companies, thus sitting atop industrial em-
pires of much greater worth. Among all firms,
in 2008 passthrough structures accounted for
23 percent of companies and 63 percent of
profits, according to the latest data available
from the Internal Revenue Service (IRS).
Widely cited research by Rodney Chrisman, a
professor at Liberty University School of Law,
says such businesses account for more than
two-thirds of new companies.14

The proposal would level the playing field be-
tween the traditional C corporations and the
passthrough business entities, while achieving the
goals of simplicity and fairness, but it needs to be
costed out at various rates.

Every time someone mentions tax reform, tax
lobbyists raise their rates and the media concludes
there is no chance for reform. However, reform is

8Reuven S. Avi-Yonah, ‘‘Slicing the Shadow: A Proposal for
Updating U.S. International Taxation,’’ Tax Notes, June 4, 2012, p.
1229; Avi-Yonah, ‘‘Arguments For and Against Territoriality,’’
Tax Notes, May 13, 2013, p. 797.

9Sullivan, ‘‘How to Prevent the Great Escape of Residual
Profits,’’ Tax Notes, Oct. 7, 2013, p. 13; Sol Picciotto, ‘‘Can the
OECD Mend the International Tax System?’’ Tax Notes Int’l,
Sept. 16, 2013, p. 1105; Edward D. Kleinbard, ‘‘Stateless Income’s
Challenge to Tax Policy,’’ Tax Notes, Sept. 5, 2011, p. 1021.

10‘‘Why should taxpayers have to choose a suboptimal
organizational form to achieve a favorable tax regime?’’ See Eric
M. Zolt, ‘‘Tax Reform: Reduce the Corporate Income Tax Rate
and More,’’ Tax Notes, Aug. 29, 2011, p. 923.

11Daniel N. Shaviro, ‘‘Principles for Comprehensive Tax
Reform,’’ Tax Notes, Apr. 21, 2008, p. 313.

12‘‘The current system of deferring tax until repatriation is
hard to justify on economic, fairness, revenue, or administrative
grounds.’’ Id. See also Stephen E. Shay, J. Clifton Fleming Jr., and
Robert J. Peroni, ‘‘Territoriality in Search of Principles and
Revenue: Camp and Enzi,’’ Tax Notes, Oct. 14, 2013, p. 173;
Martin Lobel, ‘‘Keep It Simple, Stupid: The Key to Tax Reform,’’
Tax Notes, June 24, 2013, p. 1549; Lobel, ‘‘Why Is Treasury
Protecting Tax Havens for Multinationals?’’ Tax Notes, Apr. 22,
2013, p. 433; Fleming, Peroni, and Shay, ‘‘Perspectives on the
Worldwide vs. Territorial Taxation Debate,’’ Tax Notes, Dec. 7,
2009, p. 1079; Lobel, ‘‘Territorial Taxation: An Invitation to Tax
Avoidance and Evasion,’’ Tax Notes, Jan. 5, 2009, p. 109.

13The question of whether a corporation is ‘‘foreign’’ or
‘‘American’’ is really irrelevant because they are all multina-
tional and will invest wherever they think they can maximize
their profit. See Avi-Yonah, ‘‘Slicing the Shadow,’’ supra note 8.

14Available at http://www.economist.com/news/briefing/
21588379-mutation-way-companies-are-financed-and-managed-
will-change-distribution.
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possible — but only when we have the next eco-
nomic crisis. The lesson we learned from the 1986
tax reform is to start thinking before the crisis about
how to propose a simple plan in which everyone
gains and loses a little so they aren’t sure whether
they are better off in the long run. In the long run,
however, our country will be better off with a fairer
and simpler tax code.
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