
The government could have opted here, as well
as in Petaluma, Jade Trading, and Tigers Eye, to argue
that outside basis is a partnership item. Instead, it
appears to have made a strategic choice to forfeit
the battle to win the war. The government is evi-
dently seeking a near-blanket rule, a vindication of
what it views as TRA’s sweeping grant of authority
to impose an accuracy-related penalty in a partner-
ship proceeding, subject only to the requirement
that the penalty be somehow linked to an adjust-
ment to any partnership item. The government is
clearly overreaching in its jurisdictional argument.
In doing so, it runs the very real risk of not only
losing the case but also leaving unresolved the
question that originally prompted the petition for
certiorari.

Same-Sex Marriage and Estate
Taxes: Why Windsor Is Still at Issue

By David J. Herzig

Same-sex marriage came to the forefront of na-
tional consciousness in 1993 when a Hawaiian state
court held that refusing to grant marriage licenses
to same-sex couples was sex-based discrimination.1
This opinion led observers to question whether
other states would have to recognize the marriage
under the full-faith and credit clause.2 Congress,
under the effects clause,3 in 1996 enacted the De-
fense of Marriage Act (DOMA) to preempt the
argument that states would have to recognize same-
sex unions from other states.4 DOMA has two key
parts: Section 2 empowered states to not recognize
a same-sex marriage, and section 3 created a federal
definition of marriage for the purposes of federal
statutes.

Last June the U.S. Supreme Court in United States
v. Windsor held that section 3 of DOMA was uncon-
stitutional.5 Without a federal definition of mar-
riage, most commentators — including Justice
Antonin Scalia in his Windsor dissent — questioned
how Treasury would interpret whether taxpayers
were married for purposes of the Internal Revenue
Code of 1986. Treasury was faced with determining
which state’s definition of marriage would apply
for federal tax purposes: the state in which the
couple married (state of ceremony) or the state in

1Baehr v. Lewin, 852 P.2d 44 (Haw. 1993).
2‘‘Full faith and credit shall be given in each state to the

public acts, records, and judicial proceedings of every other
state.’’

3‘‘And the Congress may by general laws prescribe the
manner in which such acts, records, and proceedings shall be
proved, and the effect thereof.’’

4P.L. 104-199, 110 Stat. 2419 (Sept. 21, 1996), 1 U.S.C. section
7 and 28 U.S.C. section 1738C.

5133 S. Ct. 2675 (2013).
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which the couple lived (state of domicile). Either
choice would bring challenges and benefits for
Treasury and taxpayers.

Rather than leave taxpayers in a state of flux,
Treasury issued Rev. Rul. 2013-17.6 The revenue
ruling states that for federal tax purposes, same-sex
couples legally married in jurisdictions that recog-
nize their marriages will be treated as married for
federal tax purposes regardless of whether their
state of domicile recognizes that marriage. In other
words, Treasury chose the state of ceremony as
determinative for federal tax purposes. This was
not surprising based on numerous prior statements
by the administration and the actions of other
administrative agencies.

Treasury’s intent was to treat all taxpayers
equally and fairly. However, it is important to
contemplate the potential results of this decision,
because the revenue ruling may create a new set of
problems. I am not opining on the wisdom of the
ruling or whether an alternative would produce
similar problems, but merely that the decision is
problematic. To demonstrate that the problem is far
more complex and needs additional thought, I
would like to highlight an estate tax pitfall created
by the revenue ruling. Under Rev. Rul. 2013-17, a
same-sex couple that is married yet living in a state
that does not recognize same-sex marriage and an
independent estate tax will be unable to maximize
the portable estate tax credit that a similarly situ-
ated heterosexual couple would have had. The crux
of the problem lies with the apparent application of
section 2056 and Estate of Chenoweth v. Commis-
sioner7 and its progeny.

Assume Jennifer and Katherine were a validly
married same-sex couple in New York. They moved
to Illinois, which does not recognize their marriage.
Jennifer and Katherine drafted a standard A/B
estate plan that at the first death would create a
credit shelter trust (funded with the maximum
exemption amount) and a marital trust (with the
rest of the assets). If Jennifer died today and the
revenue ruling was applied, for federal purposes
the credit shelter trust would fund with $5.25
million and the marital trust with everything else.
While in Illinois, no marital deduction would be
available and tax would be due.

Here’s the problem. Which trust is required to
pay the state estate tax? A normal estate plan would
have the state estate tax paid out of the marital trust
because that trust is taxable at the second death. If
the marital trust owes the tax, it will not be funded
with the amount claimed on Form 706 for federal

tax purposes. Under basic principles of section
2056, and under case law such as Chenoweth, the
marital trust is underfunded and the marital deduc-
tion fails in part, triggering additional federal estate
tax exasperated by an interrelated calculation. That
would violate Windsor, as explained below. If the
estate plan pulls the tax from the credit shelter trust
(which it must now), the taxpayers most likely
would lose the ability to maximize the exemption
amount that all other taxpayers could.

Even though most affected taxpayers would
gladly pay additional federal estate tax on the
interrelated state estate tax instead of a federal-level
estate tax on the entire marital trust amount, that
should not be an either/or proposition. This article
will try to make sense of the problem and explain
what taxpayers should do until more guidance is
issued.

A. Windsor
On June 26, 2013, the Court concluded in Windsor

that section 3 of DOMA was unconstitutional. Sec-
tion 3 had prospectively invalidated marriages of
same-sex couples for purposes of federal laws,
regardless of whether those laws were enacted
before or after DOMA.

In Windsor, the Court, in an opinion by Justice
Anthony M. Kennedy,8 rendered a 5-4 decision
holding that (1) the petitioner had standing to bring
the case,9 and (2) most importantly for our pur-
poses, section 3 of DOMA was unconstitutional
because it denied same-sex couples ‘‘equal liberty’’
guaranteed by the Fifth Amendment.

Congress enacted DOMA in 1996, in part to
preempt the inevitable constitutional matter of
whether states would be required under the full
faith and credit clause to recognize same-sex unions
from other states.10 Scalia’s dissent in Windsor posed
a series of tax questions highlighting the full faith
and credit issue that will emerge post-DOMA:

Imagine a pair of women who marry in Al-
bany and then move to Alabama, which does
not ‘‘recognize as valid any marriage of parties
of the same sex.’’ Ala. Code section 30-1-19(e)
(2011). When the couple files their next federal
tax return, may it be a joint one? Which State’s
law controls, for federal-law purposes: their

62013-38 IRB 201.
788 T.C. 1577 (1987).

8Kennedy also wrote the Court’s historic gay rights cases,
Romer v. Evans, 517 U.S. 620 (1996), and Lawrence v. Texas, 539
U.S. 558 (2003).

9For constitutional law scholars, this is not an insignificant
point.

10David J. Herzig, ‘‘DOMA and Diffusion Theory: Ending
Animus Legislation Through a Rational Basis Approach,’’ 44
Akron L. Rev. 621, 651-652 (2011).
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State of celebration (which recognizes the mar-
riage) or their State of domicile (which does
not)? (Does the answer depend on whether
they were just visiting in Albany?) Are these
questions to be answered as a matter of federal
common law, or perhaps by borrowing a
State’s choice-of-law rules? If so, which
State’s?11

After Windsor, every federal statute that refers to
marriage will no longer be tied to the unconstitu-
tional section 3 definition. As I have discussed in
previous articles, the federal government recog-
nized before the adoption of DOMA in 1996 that the
authority to create and regulate marital status was
the exclusive prerogative of the states.12 The federal
government consistently deferred to the state defi-
nition of marriage when considering eligibility for
rights, responsibilities, or protections under the
law.13 The general rule yields when states’ marriage
laws fail to conform to constitutional guarantees.14

A question for another day — as the Court also
deferred on this issue — is whether same-sex mar-
riage rises to the level of a constitutional guarantee.

For now, we are in a country that has wildly
divergent marriage laws among the states. For
almost 200 years, states have adjudicated differ-
ences regarding their marriage laws. There have
been significant policy distinctions between states
in the arena of civil marriage laws.15 A large body of
case law considers whether states can give effect to
other states’ ‘‘racially mixed marriages, consan-

guineous or incestuous relationships, marriages in-
volving minors, and other contentious relationship
categories.’’16

To avoid those issues, 37 states enacted legisla-
tion (so-called mini-DOMAs) to define marriage as
a union between a man and a woman.17 Impor-
tantly, section 2 of DOMA was not declared uncon-
stitutional by Windsor. The second purpose of
DOMA was to provide that Congress has the au-
thority to limit the full faith and credit clause by
permitting states to not recognize same-sex mar-
riages that are valid in other states. The constitu-
tionality of section 2 has yet to be decided.

The enactment of DOMA did not settle the
question of the impact of the full faith and credit
clause on same-sex marriage; it created additional
questions about the constitutional validity of the
statute. Several members of Congress and many
commentators have expressed doubts about the
constitutionality of DOMA for a litany of reasons.
Also, the full faith and credit clause has tradition-
ally been used to require enforcement of a mandate,
not to restrict one.18

1. State of ceremony versus state of domicile. If
Scalia’s hypothetical is plausible, how should the
IRS recognize the marriage for purposes of the
code? There are almost 200 tax code provisions that
turn on the definition of marriage.19 The problem
facing the IRS is that, after section 3 of DOMA was
held unconstitutional in Windsor, there is no federal
statutory or common law definition of marriage,

11113 S. Ct. at 2708 (emphasis in original).
12See supra note 10; Herzig, ‘‘Justice for All: The IRS Reimag-

ined,’’ 33 Va. Tax Rev. 1 (2013). See also William Baude, ‘‘Beyond
DOMA: Choice of Law in Federal Statutes,’’ 64 Stan. L. Rev. 1371
(2013).

13For example, in applying the 198 marriage provisions of
the Internal Revenue Code of 1986 as amended, state or tribal
recognition is the determining factor. See Rev. Rul. 83-183, 1983-2
C.B. 220 (‘‘taxpayers who meet the requirements in their state of
residence for a valid marriage may file a joint return even
though they have never been legally declared married by a
court of law’’) (citing Ross v. Commissioner, T.C. Memo. 1972-122
and Rev. Rul. 58-66, 1958-1 C.B. 60); and Eccles v. Commissioner,
19 T.C. 1049, 1051 (1953), aff’d per curiam, 208 F.2d 796 (4th Cir.
1953) (for federal income tax purposes, the determination of
marital status must be made in accordance with the law of the
state of the marital domicile).

14Perez v. Sharp, 198 P.2d 17 (Cal. 1948) (striking down the
anti-miscegenation law on state constitutional grounds); Loving
v. Virginia, 388 U.S. 1, 12 (1967) (striking state law marriage
restrictions based on race); Zablocki v. Redhail, 434 U.S. 374 (1978)
(striking state marriage restriction based on poverty); and
Turner v. Safley, 482 U.S. 78 (1987) (striking state marriage
restriction based on incarceration).

15See Tobias Wolff, ‘‘Interest Analysis in Interjurisdictional
Marriage Disputes,’’ 153 U. Pa. L. Rev. 2215 (2005).

16Id. at 2216.
17See supra note 10.
18See, e.g., Statement of Sen. John Kerry, July 8, 2009, available

at http://kerry.senate.gov/press/release/?id=c2ea21e6-4e00-4
726-9925-90fe9c24ff4c (‘‘In 1996, I voted against the so-called
Defense of Marriage Act not just because I believed it was
nothing more than a fundamentally political ploy to divide
Americans, but because it is unconstitutional. Thirteen years
later, I still defy you to find a single Senator who can credibly
argue that it is within the Senate’s power to strip away the word
or spirit of a constitutional clause by simple statute’’).

19See Herzig, supra note 12, at 130 (citing a 2004 Government
Accountability Office report stating that there were 198 sections
of the code that depend on how marital status is defined. See
Appendix 1 and Appendix 2 in GAO-04-353R and Enclosure II
in U.S. General Accounting Office, Defense of Marriage Act,
OGC-97-16, Jan. 31, 1997); and Margot L. Crandall-Hollick,
Molly F. Sherlock, and Carol A. Pettit, ‘‘The Potential Federal
Tax Implications of United States v. Windsor (Striking Section 3 of
the Defense of Marriage Act (DOMA): Selected Issues,’’ Con-
gressional Research Service at 1 (July 18, 2013) (citing a 2011
American Community Survey). See Commissioner v. Estate of
Bosch, 387 U.S. 456 (1967) (state law determines the property
rights (e.g., who is the owner of the beneficial interest in
property), federal law determines the tax consequences without
regard to state law unless the highest state court ruled); see also
Paul L. Caron, ‘‘The Role of State Court Decisions in Federal Tax
Litigation: Bosch, Erie, And Beyond,’’ 71 Ore. L. Rev. 781 (1992).
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nor is there a federal statutory choice of law rule to
guide the Service in choosing the correct law.20

Unless there is a federal statutory choice of law
statute or a federal common law choice of law, how
should the IRS, as an administrative agency, deal
with Scalia’s hypothetical couple?

I have recommended that the default rule should
be to incorporate state law in the absence of a
controlling federal rule. This is supported by three
principles: (1) section 2 of DOMA was not held
unconstitutional; (2) the IRS historically has used
the state of domicile when deciding on the taxation
of community property; and (3) in the tax abuse
case law, for example, foreign divorces, the IRS
historically also used the state of domicile. Under
these principles, it would seem that the Service
should apply the state of domicile for the purposes
of the code. However, using the state of domicile
might also violate the principles under Windsor. For
example, more than half of same-sex couples who
identify as married reside in states that do not
recognize the marriages.21 Thus, applying the state
of domicile for federal purposes would fail to give
effect to the Supreme Court’s decision in Windsor.

In a recent article, William Baude discussed these
problems.22 Baude says that if Congress or admin-
istrative agencies were to act by a choice of law
interpretation, the applicable rule should be state of
ceremony. However, if the courts were to act
through the creation of a federal common law
definition of marriage, the applicable rule should be
state of domicile. Because we are dealing with an
agency action, Baude cites previous actions taken
by the Veterans Administration in the 1940s for
support that the IRS is within the scope of authority
to act.23 There are nonetheless serious administra-
tive law questions regarding the ability of an
agency to act. For example, is this merely an inter-
pretation of the statute?

2. Rev. Rul. 2013-17. Following the logic of Baude’s
argument, Treasury issued Rev. Rul. 2013-17 on
August 29, 2013. The ruling held that for tax code
purposes, the word ‘‘marriage’’ includes same-sex
couples. The ruling states that Treasury will treat a
couple as married by looking to the state of cer-
emony regardless of whether that marriage is rec-
ognized in the couple’s state of domicile.

To reach that conclusion, Treasury has to demon-
strate why such a ruling is within its interpretive

powers. Using Rev. Rul. 58-66 as a starting point,24

the new guidance notes that the Service’s position
has been the same for over half a century. The ruling
continues to state that the IRS ‘‘has recognized
marriages based on the laws of the state in which
they were entered into, without regard to subse-
quent changes in domicile, to achieve uniformity,
stability, and efficiency in the application and ad-
ministration of the Code.’’25 It should be noted,
however, that the Service is not as generous about
using the state of ceremony in a divorce context or
other similar situations that may benefit the tax-
payer.26

The ruling then goes on to discuss why the state
of domicile would be the incorrect position because
of the inherent problems based on what Treasury
opines as historical consistency.27 Moreover, the
ruling posits that the most important criteria are
fairness and ease of administration. For example, a
‘‘rule of recognition based on the state of a taxpay-
er’s current domicile would also raise significant
challenges for employers that operate in more than
one state, or that have employees (or former em-
ployees) who live in more than one state, or move
between states with different marriage recognition
rules.’’28 The principal problem with the ruling is
the failure to address how its reasoning differs from
prior rulings and IRS positions. Does this ruling
apply only to marriages of same-sex couples, or
does it represent a broader policy change? For
example, the ruling does not address prior prec-
edent, such as Eccles, in which the Fourth Circuit
decided for federal income tax purposes that the
determination of marital status must be made in
accordance with the law of the state of the marital
domicile.29

B. Estate Tax Consequences
If the revenue ruling is correct that the most

efficient and fairest approach is the use of the state

20Baude, supra note 12.
21Crandall-Hollick et al., supra note 19, at 2.
22Baude, supra note 12.
23Id. at 1405.

241958-1 C.B. 60 (the Service held that taxpayers who enter
into common-law marriages in a state that recognizes such
marriages are married whether or not their state of domicile also
recognizes the marriage); and Herzig, ‘‘The Tax Implications of
Windsor,’’ TaxProf Blog, available at http://taxprof.typepad.
com/taxprof_blog/2013/06/herzig-tax.html (June 27, 2013).

25Rev. Rul. 2013-17.
26For example, a quicky divorce in Jamaica (but not valid in

New York) will not stop the IRS from arguing state of domicile
applies.

27Herzig, ‘‘Rev. Rul. 2013-17, Gay Marriage and Taxes,’’
TaxProf Blog, available at http://taxprof.typepad.com/taxprof
_blog/2013/08/herzig-.html (Aug. 30, 2013).

28Rev. Rul. 2013-17.
29Eccles, 19 T.C. at 1051. See also Von Tersch v. Commissioner, 47

T.C. 415 (1967); Rev. Rul. 58-66, 1958-1 C.B. 60; and Patricia A.
Cain, ‘‘DOMA and the Internal Revenue Code,’’ 84 Chi.-Kent L.
Rev. 481, 513-514 (2009).
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of ceremony, the only question left is what the
consequences are. Let’s revisit the hypothetical
posed at the beginning of this article. Jennifer and
Katherine, a same-sex couple, were validly married
in New York and are now living in Illinois. Under
Illinois state law, the marriage is not recognized.
The couple had a standard A/B estate plan. Assume
further that Jennifer died this year with a total
estate of $25 million. Applying the revenue ruling,
for federal purposes the credit shelter trust would
fund with $5,250,000 and the marital trust with
everything else. For federal purposes, there would
be no tax due. While in Illinois, no marital deduc-
tion would be available and current tax of approxi-
mately $3,467,000 would be due.

Which trust pays the Illinois estate tax? The
standard tax allocation language would fund the
tax, both state and federal, from the marital deduc-
tion trust at the second death; the marital deduction
trust would owe tax (if it was over the application
credit/deduction at the time), while the credit shel-
ter trust would remain estate tax free at both deaths.
Therefore, to maximize both spousal credits, the
estate tax must be payable from the marital deduc-
tion trust.
1. The Chenoweth problem. In the 1980s, estate
planners began using standard partnership forms
for estate planning.30 Essentially, individuals would
form a newly formed partnership, the so-called
family partnership, with family assets. Unlike a
traditional partnership structure with unrelated
parties, in a family partnership all partners are
family members. The primary benefit of applying a
traditional corporate structure was the ability to
apply various traditional corporate valuation dis-
counts to the minority interests. In other words,
although economic value was still there, it disap-
peared for tax purposes.

The IRS attacked these discounts on various
fronts. One of the primary attacks was on the
underfunding of the marital deduction trust with
discounted partnership units. In Chenoweth,31 the

decedent owned 100 percent of the stock of a closely
held business. The decedent left 51 percent of the
stock to his wife outright, qualifying for the estate
tax marital deduction. The other 49 percent was left
to the decedent’s daughter. Section 2056(a) limits
the marital deduction in ‘‘an amount equal to the
value of any interest in property which passes or
has passed from the decedent to his surviving
spouse.’’

In Chenoweth, the Tax Court held that valuation
for marital deduction purposes differed from valu-
ation for estate inclusion purposes. Because the
value of the asset passing to the surviving spouse
did not represent the entire interest in the asset in
the gross estate, a valuation discount or control
premium may apply to the partial interest. Because
the decedent left the majority of the shares to his
wife, the Tax Court applied a control premium to
the value of the stock passing to her. Conversely,
because the decedent transferred a minority interest
to his daughter, a valuation discount was applied to
value that minority interest.

Chenoweth was part of a long line of cases and IRS
decisions intended to prevent the ‘‘tax’’ underfund-
ing of the marital deduction.32 What Chenoweth and
its progeny do is offer a glimpse at the IRS’s
potential position for our same-sex couple. In each
of a series of cases decided during the height of
litigation in the late 1990s, the IRS argued that assets
at the death of the surviving spouse were underval-
ued and that additional estate tax should be paid
after the death of the surviving spouse.33 As a result
of the Service’s acquiescence in Mellinger and the
greater emphasis on Chenoweth, practitioners
should expect arguments on audit that estate tax is
due after the death of the first spouse, even when
there is a seemingly unlimited marital deduction.

2. Failure of marital deduction. The application
of the principles of section 2056 and Chenoweth
present a significant problem. The marital trust may
be calculated on the premise that there is no state

30Herzig, ‘‘Selection of Wealth Shifting Techniques Included
‘Seed’ Money and Guarantees,’’ 70th NYU Institute on Federal
Taxation, New York and San Francisco (Oct. 2011).

31In Chenoweth, the IRS looked to the Ninth Circuit’s decision
in Ahmanson Foundation v. United States, 764 F.2d 761 (9th Cir.
1981). In Ahmanson, a decedent had owned a controlling interest
in a corporation but bequeathed his interests to both his son and
to charity. The Ninth Circuit held that the value of the assets
includable in the decedent’s gross estate should be determined
as of the date of death, when the stock represented a controlling
interest. See also LTR 9403005; DiSanto v. Commissioner, T.C.
Memo. 1999-421; TAM 9050004; TAM 9116003 (‘‘we note that
any underfunding of the marital trust as a result of the valuation
of estate assets, or otherwise, would have gift tax consequences
as discussed in Rev. Rul. 84-105, 1984-2 C.B. 198, or alternatively,

could result in an additional inclusion under section 2044 on the
surviving spouse’s death’’); and Joseph M. Dodge, ‘‘A Deemed
Realization Approach Is Superior to Carryover Basis (and
Avoids Most of the Problems of the Estate and Gift Tax),’’ 54 Tax
L. Rev. 421, 489-491 (2001).

32See, e.g., AOD CC-1999-006 (the action on decision refers to
Rev. Rul. 84-105). In Rev. Rul. 84-105, a pecuniary marital
bequest to a general power of appointment marital trust was
underfunded. A full marital deduction was allowed for the
entire pecuniary bequest and the surviving spouse was deemed
to have made a gift to the other beneficiaries of the estate, to the
extent of the underfunding.

33See, e.g., Estate of Mellinger v. Commissioner, 112 T.C. 4 (1999);
AOD CC-1999-006; Estate of Nowell v. Commissioner, T.C. Memo.
1999-15; and Estate of Lopes v. Commissioner, T.C. Memo. 1999-
225.
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inheritance tax. However, because Illinois generates
state estate tax, the marital trust will be reduced and
thus federal taxation will occur when none should.
The application of the state estate tax law will result
in a violation of the Windsor decision with which the
revenue ruling purports to comply. The only way to
avoid Chenoweth is to change the language of the
governing instruments to pay the tax from the
credit shelter trust.34 That approach might also
violate Windsor, I would argue, because it treats
same-sex couples differently merely because they
are living in a state that has a state-level DOMA.35

A counterpoint to this argument is that there are
a limited number of states that have both a state
estate tax and a state-level DOMA. I find this
counterpoint unpersuasive for two reasons. First,
there are large states with both, such as Illinois and
New Jersey. As long as one state has the problem, it
is a real problem. Second, and more importantly, as
Ruth Mason has pointed out, once federal tax
preferences differ enough from state preferences,
the states will opt out of the federal regime.36 It is
quite reasonable to assume that as states decouple
from the federal estate tax regime, such as by
enacting state-level estate taxation, this problem
will be exacerbated.

May Regulations That Violate the
APA Be Remanded to the IRS?

By Patrick J. Smith

Introduction

A recent case comment in the Harvard Law Re-
view1 discusses Dominion Resources Inc. v. United
States.2 In the case, the Court of Appeals for the
Federal Circuit held invalid a provision in the
interest capitalization regulations. That holding was
partly based on the court’s conclusion that the
provision violated the arbitrary and capricious stan-
dard in the Administrative Procedure Act (APA)3 as
interpreted by the Supreme Court in State Farm.4
State Farm held that a regulation is valid only if a
federal agency provides an explanation of the ratio-
nale supporting it at the time the regulation is
issued. Dominion held that Treasury failed to pro-
vide that explanation in the regulation at issue and
invalidated it. It bears noting that Dominion was the

34There are also other options, such as limiting the credit
shelter trust to the federal and state tax exemptions, but that
may still result in tax at the first death.

35I have a detailed description of this point in my forthcom-
ing law review article.

36Ruth Mason, ‘‘Delegating Up: State Conformity With the
Federal Tax Base,’’ 62 Duke L.J. 1267 (2013).

1‘‘Administrative Law — Judicial Review of Treasury Regu-
lations — Federal Circuit Invalidates a Treasury Regulation
Under State Farm for Lack of Contemporaneous Statement of
Justification,’’ 126 Harvard L. Rev. 1747 (2013) (case comment).

2681 F.3d 1313 (Fed. Cir. 2012).
35 U.S.C. section 706(2)(A).
4Motor Vehicle Manufacturers Ass’n v. State Farm Mutual

Automobile Insurance Co., 463 U.S. 29 (1983).

Patrick J. Smith

Patrick J. Smith is a part-
ner at Ivins, Phillips &
Barker in Washington.

Last year in Dominion Re-
sources, the Federal Circuit
invalidated a tax regulation
in part on the basis that it
violated the Administrative
Procedure Act’s arbitrary
and capricious standard.
The IRS failed to provide an

explanation for the regulation at the time it was
issued. It was the first time a court of appeals
invalidated a tax regulation on that basis. Smith
discusses a recent case comment in the Harvard Law
Review contending that although many tax regula-
tions would be vulnerable to similar challenges,
large-scale invalidation would be prevented by
remanding defective regulations to the issuing
agency for corrective action while leaving them in
effect. Smith disputes that contention, arguing that
the practice of remanding without vacating would
not apply to most tax litigation because of the
Anti-Injunction Act.
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