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The long arm of the U.S. federal estate tax
extends to individuals who have assets located in
the United States even if the individual is neither a
resident nor a citizen of the United States. The
statutory framework of subchapter B of chapter 11
of the code is not well understood, even by special-
ists. Those code sections are not taught in most law
school courses in federal estate and gift taxation,
and the instructor who wants to include them must
be cautious in choosing a statutory supplement.
One popular student edition of the federal income
tax laws omits sections 2101 to 2108 entirely.1 Ac-
cording to the Bureau of Economic Analysis of the
Department of Commerce, foreign governments
and individuals acquired approximately $1,245.7
billion of financial assets (excluding derivatives) in

2010.2 Even if the bulk of that foreign investment
was by governments, there still is a staggering
amount of money — in absolute dollars — invested
in U.S. assets by foreign individuals. For that rea-
son, the estate tax rules governing nonresident
noncitizens deserve attention.

The Statutory Framework

Section 2101 imposes a tax on the transfer of a
taxable estate of every ‘‘decedent non-resident not a
citizen of the United States.’’3 That statutory mouth-
ful, which we abbreviate NRNC, describes what
one might characterize as a ‘‘true foreigner’’ —
someone who does not live in the United States and
who is not a citizen.4 Section 2106 defines the
taxable estate of an NRNC as ‘‘the value of that part
of [the decedent’s] gross estate which at the time of
his death is situated in the United States,’’5 minus
some deductions. According to section 2103, the
gross estate of a decedent NRNC is ‘‘that part of his
gross estate (determined as provided in section
2031) which at the time of his death is situated in
the United States.’’6 Under section 2031, the gross
estate includes all property, real or personal, tan-
gible or intangible.7 The chart on the following page
illustrates the basic statutory structure.

Because of section 2106’s incorporation of section
2103, the ultimate definition of a decedent NRNC’s
taxable estate includes a double reference to the
requirement that the property subject to estate
taxation be ‘‘situated in the United States.’’ Cob-
bling together and cleaning up the cross-references
and definitions, the rule could be read as follows:

A tax is hereby imposed on the transfer of the
value of that part of every decedent NRNC’s

1Steven A. Bank and Kirk J. Stark, Selected Sections: Federal
Income Tax Code and Regulations, 2010-2011 (2010).

2U.S. Net International Investment Position at Yearend 2010,
Bureau of Economic Analysis, Department of Commerce, avail-
able at http://www.bea.gov/newsreleases/international/int
inv/intinvnewsrelease.htm.

3Section 2101(a).
4A U.S. citizen who lives abroad is subject to estate taxation

under section 2001. Individuals who formerly were U.S. citizens
but expatriated to avoid tax are subject to subchapter B of
chapter 11 (sections 2101 to 2108), but are not the main focus of
this article.

5Section 2106(a).
6Section 2103.
7Section 2031.
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property, real or personal, tangible or intan-
gible, which at the time of his death is situated
in the United States.
The important question then becomes: What

does it mean for property to be situated in the
United States?

Within the United States
Subchapter B contains a provision that specifi-

cally defines some property as ‘‘within’’ the United
States and other property as ‘‘not within’’ the
United States. Curiously, sections 2101, 2103, and
2106 all refer to property ‘‘situated in’’ the United
States. Presumably, property that is within the
United States is situated in the United States — the
terms being synonymous — but the statute is not
entirely clear. For whatever reason, subchapter B
itself does not explicitly provide that real property
or tangible personal property located in the United

States is within or situated in the United States,
perhaps because it is obviously true. The regula-
tions, however, are clear.8

There are three categories of property that are
specifically defined by subchapter B as within (or,
presumably, situated in) the United States. The first
is stock issued by a domestic corporation.9 Stock
issued by a foreign corporation is not included in
the decedent NRNC’s gross estate for purposes of
section 2104(a), even though the corporation’s
headquarters and all its assets might be located in
the United States.10 The second is any transfers by

8Reg. section 20.2104-1(a)(1), (2).
9Section 2104(a).
10See reg. section 20.2105(f) (irrelevance of physical location

of stock certificates); Shenton v. United States, 53 F.2d 249
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trust or otherwise within the meaning of sections
2035 (transfers within three years of death),11 2036
(transfers with specific ‘‘strings’’ attached),12 2037
(transfers taking place at death),13 or 2038 (revo-
cable transfers and transfers subject to the grantor’s
retained right to revoke, alter, amend, or termi-
nate),14 if the property so transferred was situated
in the United States at the time of the transfer or the
decedent’s death. To take an easy example, if a
decedent NRNC created a revocable trust under the
laws of New York and funded that trust with $1
million of real property located in New York, the
value of that trust would be subject to U.S. estate
taxation. The third category of property specifically
defined as within the United States is some specific
debt,15 the rules for which are especially compli-
cated.

Section 2104(c) provides that debt obligations of
a U.S. person, the U.S. government, a state, the
District of Columbia, or any political subdivision of
government, as well as deposits with a U.S. branch
of a foreign commercial bank, will be considered
property within the United States for purposes of
section 2104.16 Impliedly, all other obligations are
deemed property ‘‘without’’ the United States, and
the regulations make that clear.17 To take the easiest
example, if at the time of her death, NRNC taxpayer
X owns a U.S. federal savings bond, its value will be
included in her gross estate for U.S. estate tax
purposes. If X owns a savings bond issued by
France, however, the value of that bond is not
included in the gross estate under section 2104.

There are two principal exceptions to the rules
defining those debt obligations as being located
within the United States. The first is for a broad
category of bank deposits and debt described in and
meeting the requirements of section 2105(b), de-
tailed below.18 The second is for debt obligations of
a domestic corporation for which at least 80 percent

of its gross income during the three years before the
decedent’s death is attributable to an active busi-
ness in a foreign country or U.S. possession.19 Those
debts will be treated as not located within the
United States. Note, however, that this exception is
not available for ‘‘taxable years beginning after
December 31, 2010’’ (which presumably means that
the exception applies only to decedents dying be-
fore January 1, 2011).20 In other words, debt issued
by domestic companies that are so-called 80/20
corporations will be treated as located within the
United States for decedents dying in 2011 and
thereafter.

Without the United States
Section 2015 defines four categories of property

as not within the United States.
Life insurance. First, ‘‘the amount receivable as

insurance on the life of a nonresident not a citizen of
the United States’’ is not considered property
within the United States.21 Presumably, that means
that the death benefits payable under a policy on
the decedent NRNC’s life are not included in her
taxable estate. Note that the definitional exclusion
appears to apply even for insurance payable to the
decedent’s estate, which would cause the proceeds
to be included in the gross estate of a U.S. citizen or
resident under section 2042. Section 2105(a) does
not make exclusion contingent on the decedent’s
lack of any ‘‘incident of ownership’’ in the policy, as
does section 2042 in the case of a U.S. citizen or
resident.22

Many bank accounts and categories of debt. The
second category of property defined as not within
the United States is a broad group of bank deposits
and particular debt obligations.23 They are: (1) bank
accounts that might be located in the United States
but are not used in connection with a trade or
business of the decedent in the United States24; (2)
deposits with a foreign branch of a domestic com-
mercial bank25; (3) debt obligations of U.S. persons
where the interest on such debt would be treated as
‘‘portfolio interest’’ under section 871(h)(1)26; and(S.D.N.Y. 1931) (specific stock warrants not included in NRNC-

decedent’s gross estate even though located in New York). Note
that in limited cases, a decedent could be treated as the owner
of the underlying assets of the foreign corporation. See, e.g.,
Fillman v. United States, 355 F.2d 632 (Ct. Cl. 1966) (when foreign
corporation acting as decedent’s nominee for purposes of hold-
ing shares of domestic corporation, value of assets included in
gross estate).

11Section 2035.
12Section 2036.
13Section 2037.
14Section 2038.
15Section 2104(c).
16Id.
17Reg. section 20.2105-1(k) (debt obligations other than those

of a U.S. person, the U.S. government, a state, the District of
Columbia, or any political subdivision is property situated
outside the United States).

18Section 2104(c).

19Section 2104(c), amended by P.L. 111-226, section 217(c)(3)
(2010). See section 861(a)(1), (c)(1).

20P.L. 111-226, supra note 19.
21Section 2105(a).
22See section 2041.
23Section 2105.
24Section 2105(b)(1).
25Section 2105(b)(2).
26Section 2105(b)(3) (referring to interest that would be

eligible for exemption under section 871(h)(5) ‘‘were such
interest received by the decedent at the time of his death’’).
Under section 871(h)(5), the definition of portfolio interest is
different, depending on the date of the debt issuance. To
simplify, under the Hiring Incentives to Restore Employment
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(4) specific short-term debt having original issue
discount if not connected to a trade or business in
the United States.27

Artwork on loan. The third category of property
that is statutorily not within the United States is
artwork on loan to a museum or public gallery or
imported into the United States solely for exhibi-
tion. Artwork in transit for those purposes is not
within the United States, either. For artwork to be
qualified for exclusion from the taxable estate, it
must have been loaned to a public gallery or
museum that is not subject to any private inure-
ment rules.28 In other words, all the income of the
institution must be used for charitable purposes,
not to benefit any individual. Thus, an NRNC who
loans his famous Monet painting for exhibit at the
Museum of Modern Art in New York will not owe
U.S. estate tax if he dies while the painting is on
loan. The purpose of this exception is to remove any
potential estate tax disadvantage that an NRNC
might experience on account of lending art to a U.S.
cultural institution, thus permitting international
collectors and art owners to loan freely to U.S.
museums and galleries without the risk of estate tax
exposure.

Interests in regulated investment companies. The
fourth category of property defined as not within
the United States is a percentage of a decedent
NRNC’s interest in a RIC. The percentage can be
expressed as a formula:

E = Q/T
E is the percentage of the decedent NRNC’s own-
ership share in a RIC that is deemed to be not
within the United States (and thus not subject to
U.S. estate taxation). Q is the RIC’s total assets that
were ‘‘qualifying assets’’ for the decedent. T repre-
sents the RIC’s total assets. Qualifying assets are
defined in section 2105(d)(2) as assets that, if the
decedent NRNC owned them directly, would be the
type of debt obligations described in 2105(b) (bank
deposits and some other debt obligations),29 debt
obligations treated under section 861(a)(1)(A) as

from a non-U.S. source, or other property not
within the United States. To illustrate, consider this
hypothetical:

John, an NRNC, died on January 15. He had
no assets located or situated in the United
States other than a 2 percent ownership inter-
est in Acme Corp., a RIC located in the United
States. At the end of the quarter of Acme’s tax
year immediately preceding John’s death,
Acme had total assets of $10 million, including
real property known as Blackacre, which was
located in Foreign Country X and had a fair
market value of $1 million. Assume (however
unrealistically) that the company’s only other
assets are shares of stock in U.S. corporations.

Blackacre is located outside the United States. Had
John owned Blackacre directly, it would have been a
qualifying asset for John.30 The shares of stock are
not qualifying assets for John.31 Thus:

E = $1,000,000/$10,000,000
One-tenth of 2 percent (John’s ownership interest in
Acme) is deemed to be property not within the
United States within the meaning of section 2105(d),
and it avoids estate taxation in John’s estate.

Deductions From the Taxable Estate
The estate tax deductions available to a decedent

NRNC are more limited than those available to
residents and citizens.32 The first set of deductions
available to a decedent NRNC are those expenses,
losses, indebtedness, and taxes that may also be
deducted by residents and citizens under sections
2053 and 2054.33 However, the actual deductions are
limited pro rata based on the percentage of the
worldwide gross estate that is located in the United
States.34 The deductions available to an NRNC are
allowable irrespective of where those expenses or
losses were incurred. For example, funeral expenses
for the burial of an NRNC taking place in Spain
would still be deductible under section 2106.35

A decedent NRNC also is entitled to take some
charitable deductions computed in a similar, but
not identical, manner as for U.S. citizens and resi-
dents under section 2055.36 The charitable deduc-
tions available to a decedent NRNC include

Act, section 502(b)(1), interest on bonds issued after March 18,
2012, in nonregistered form that otherwise meet specific foreign
targeting requirements will not be treated as portfolio interest.
See generally Joint Committee on Taxation, ‘‘Technical Explana-
tion of the Revenue Provisions Contained in Senate Amendment
3310, the Hiring Incentives to Restore Employment Act, Under
Consideration by the Senate,’’ JCX-4-10 (Feb. 23, 2010), Doc
2010-3976, 2010 TNT 36-19. Section 2105(b)(3) has been the
subject of significant criticism from many sides. See LTR
9422001, 94 TNT 108-17. See also M. Annette Gold, ‘‘United
States Estate and Gift Taxation of Nonresident Aliens: Trouble-
some Situs Issues,’’ 51 Tax Law. 109, 139 (1997).

27Section 2105(b)(4).
28See sections 501(c)(3), 4958.
29See supra text accompanying notes 22-26.

30See section 2105(d)(2)(C).
31See section 2105(d)(2)(A), (B).
32Section 2106.
33See sections 2053, 2054.
34For example, if an NRNC qualifies for $250,000 in deduc-

tions, and her U.S. estate is $400,000 of her $2 million worldwide
estate, she will be allowed a deduction of $50,000 ((400,000/
2,000,000) * 250,000). See also Boris I. Bittker and Lawrence
Lokken, Federal Taxation of Income, Estates, and Gifts, para. 134.2.4
(2011).

35Id. See reg. section 20.2106-2(a)(2).
36Section 2106(a)(2). See reg. section 20.2016-1.
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bequests, legacies, devises, or transfers to the
United States or any state for use of public purposes
and to domestic corporations ‘‘operated exclusively
for religious, charitable, scientific, literary, or edu-
cational purposes.’’37 Section 2106 also allows a
deduction for bequests to trustees and to fraternal
societies or orders, but only if the proceeds of the
bequest are to be used for charitable purposes
within the United States.38 Thus, the deductions
available to an NRNC are not identical to the
deductions available under section 2055.39

In general, a decedent NRNC is entitled to take a
marital deduction under the rules of section 2056,
but only ‘‘with respect to property situated in the
United States at the time of the decedent’s death.’’40

Remember that under section 2056(d), if the surviv-
ing spouse of a decedent NRNC is not a U.S. citizen,
no deduction will be allowed unless property
passes to the surviving spouse in the form of a
qualified domestic trust (QDOT).41 The marital de-
duction will be available to the NRNC surviving
spouse, without imposition of the QDOT exception,
if the NRNC surviving spouse becomes a U.S.
citizen before the required return is filed and is a
U.S. resident at all times after the death of the
NRNC spouse and before becoming a U.S. citizen.42

All deductions available to a decedent NRNC un-
der section 2106 are contingent upon the executor’s
reporting for estate tax purposes the value of the
decedent’s gross estate (as of the date of death)
situated outside the United States.43

Tax Computation
The computation of estate tax for a decedent

NRNC is similar to the computation under section
2001(b) for residents and citizens. Tax is imposed on
the excess, if any, of a tentative tax on the combined
amount of taxable estate and the adjusted taxable
gifts over the tentative tax on adjusted taxable
gifts.44 Adjusted taxable gifts are all post-1976 tax-
able gifts other than those included in the decedent
NRNC’s gross estate. In other words, the decedent’s
estate is treated as the last taxable gift made by the
decedent. The gift tax and estate tax are unified. To
illustrate, consider another hypothetical:

Jane, a decedent NRNC, dies in 2011 with a
gross estate of $6 million situated in the United

States. She was not eligible for any deductions
under section 2106, but made no prior taxable
gifts of any kind.45

Jane’s estate tax liability is calculated as follows:

Jane’s estate tax liability, before the consideration
of any available credits, is $2,080,800.

Now vary the facts and assume that Jane made
adjustable taxable gifts of $2 million in 1999. Her
estate tax liability is calculated in Table 2.

Jane’s estate tax liability, before the consideration
of any available credits, is $1.4 million.

Credits Against the Tax

Section 2102 delineates the credits that are avail-
able to the estate of a decedent NRNC. There is a
credit for gift tax on prior transfers46 as well as a
nominal unified credit.47 Ordinarily, the unified

37Section 2106(a)(2)(A)(i), (ii).
38Section 2106(a)(2)(A)(iii).
39Of course, the estate tax charitable deduction under section

2055 and the income tax charitable deduction under section 170
are not identical, either.

40Section 2106(a)(3).
41Section 2056(d)(2).
42Section 2056(d)(4).
43Section 2106(b).
44Section 2101(b)(1), (2).

45For purposes of section 2101(c), adjusted taxable gifts refers
only to those gifts subject to U.S. gift tax. Section 2101(c)(1).
Under section 2501, U.S. gift tax is not imposed on the transfer
of intangible property by an NRNC, except in cases involving a
person who was a U.S. citizen but repatriated to avoid U.S.
wealth transfer taxes. Ordinarily, then, an NRNC’s gifts of
shares of stock in a U.S. corporation, for example, are not subject
to U.S. gift tax.

46Section 2102(a).
47Section 2012(b).

Table 1
The value of the gross estate
under section 2103 line 1 $6 million

minus any available
deductions under section
2106

line 2 $0

equals the taxable estate line 3 $6 million
plus adjusted taxable gifts
under section 2101(b)(1)(B)
and (c)

line 4 $0

yields the section 2101(b)(1)
amount line 5 $3 million

tentative tax, computed
under section 2001(c) on the
section 2101(b)(1) amount
(from line 5)

line 6 $2,080,800a

minus the tentative tax,
computed under section
2001(c) on adjusted taxable
gifts (from line 4)

line 7 -$0

equals estate tax owed
(pre-credit) line 8 = $2,080,800

aThe computation under section 2001(c) is
= 155,800 + (0.35 * [6,000,000 - 500,000])
= 155,800 + (0.35 * 5,500,000)
= 155,800 + (1,925,000)
= 2,080,800.
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credit for a decedent NRNC will be $13,000.48 The
amount of the unified credit may be fixed or altered
by a treaty between the United States and another

nation.49 Currently, the United States is a signatory
to 17 different estate tax treaties, all of which can
affect taxes owed by a decedent NRNC’s estate.
Any return submitted by a taxpayer who takes the
position that a reduction in taxes is qualified by a
U.S. treaty must be accompanied with a Form 8833,
‘‘Treaty-Based Return Position Disclosure Under
Section 6114 or 7701(b).’’50

Conclusion
The estate taxation of nonresidents who are not

citizens of the United States is similar, but not
identical to, the estate taxation of residents and
citizens. Because of the extent of foreign invest-
ments in the United States, there are many people
who may be subject to the long arm of the U.S.
estate tax law. Whether they are aware of that is
another question entirely. Estate planning profes-
sionals should be conversant with the relevant rules
so that they can advise global clients most effec-
tively. Estate planning for NRNCs who have U.S.-
based assets often involves putting those assets into
other entities, but understanding the basic rules is
crucial before undertaking more complex planning.

48Section 2102(b)(1). For a decedent who is a citizen of the
United States but a resident of a U.S. possession, the unified
credit is the greater of $13,000 or that portion of $46,800 that is
the same ratio as the value of the decedent’s gross estate
situated in the United States at the time of the decedent’s death
bears to the value of the decedent’s entire gross estate, situated
within or without the United States. Sections 2209 and
2102(b)(2)(B). United States possessions are:

[I]slands owned by the United States which are not States
of the United States. U.S. possessions can be divided into
two groups: (1) Those that have their own governments
and their own tax systems (Puerto Rico, U.S. Virgin
Islands, Guam, American Samoa, and The Common-
wealth of the Northern Mariana Islands), and (2) Those
that do not have their own governments and their own
tax systems (Midway Island, Wake Island, Palmyra Is-
land, Howland Island, Johnston Island, Baker Island,
Kingman Reef, Jarvis Island, and other U.S. islands, cays,
and reefs that are not part of any of the fifty states).

IRS, Persons Employed in U.S. Possessions, available at http://
www.irs.gov/businesses/small/international/article/0,,id=105
253,00.html. Those born in Puerto Rico, the U.S. Virgin Islands,
Guam, and the Commonwealth of the Mariana Islands are U.S.
citizens. Those born in American Samoa and Swains Island are
American nationals, but not American citizens. See 8 U.S.C.
section 1408.

49For example, Art. V of the Italy-United States estate and
inheritance tax treaty allows ‘‘a credit for the amount of the tax
imposed by the other contracting State with respect to property
situated in such other contracting State and included for tax
purposes by both States.’’ Italy-United States Estate & Inherit-
ance Tax Convention, 1956-2 C.B. 1089 (1956).

50Reg. section 301.6114-1.

Table 2
The value of the gross estate
under section 2103 line 1 $6 million

minus any available
deductions under section
2106

line 2 $0

equals the taxable estate line 3 $6 million
plus adjusted taxable gifts
under section 2101(b)(1)(B)
and (c)

line 4 $2 million

yields the section 2101(b)(1)
amount line 5 $8 million

tentative tax, computed
under section 2001(c) on the
section 2101(b)(1) amount
(from line 5)

line 6 $2,780,800a

minus the tentative tax,
computed under section
2001(c) on adjusted taxable
gifts (from line 4)

line 7 -$680,800b

equals estate tax owed
(pre-credit) line 8 = $1.4 million

aThe computation under section 2001(c) is
= 155,800 + (0.35 * [8,000,000 - 500,000])
= 155,800 + (0.35 * 7,500,000)
= 155,800 + (2,625,000)
= 2,780,800
bThe computation under section 2001(c) is
= 155,800 + (0.35 * [2,000,000 - 500,000])
= 155,800 + (0.35 * 1,500,000)
= 155,800 + (525,000)
= $680,800

COMMENTARY / ESTATE AND GIFT RAP

764 TAX NOTES, August 15, 2011

(C
) T

ax A
nalysts 2011. A

ll rights reserved. T
ax A

nalysts does not claim
 copyright in any public dom

ain or third party content.




