
Teaching Tax Lawyer Ethics
Reviewed by Michael Hatfield

In 1981 Bernard Wolfman and James P. Holden
published Ethical Problems in Federal Tax Practice,
which was the first professional responsibility case-
book focused on tax lawyering. Now in its fourth
edition, Ethical Problems in Federal Tax Practice is
coauthored by Wolfman, Deborah H. Schenk (who
wrote the Harvard Law Review book review of the
casebook in 19821), and Diane Ring. As the only
casebook on legal ethics in tax practice for almost 30
years, it is a well-respected authority, cited often in
law review articles and continuing legal education
publications.2 Its description of the tax lawyer’s
duty to the system is one of its important contribu-

tions to legal ethics in tax practice, and one for
which it is frequently cited.3

However, two competing — and quite different
— casebooks have been published recently: Prob-
lems in Tax Ethics (West 2009) by Donald B. Tobin,
Richard Lavoie, and Richard E. Trogolo, and Regu-
lation of Tax Practice (LexisNexis 2011) by Linda
Galler and Michael B. Lang. The authors of each
book have had significant, relevant practice experi-
ence. Prof. Tobin (Ohio State University) is a former
Department of Justice Tax Division lawyer.4 Prof.
Lavoie (Akron) was a Wall Street tax lawyer for a
decade.5 Trogolo is a managing attorney in the
Cincinnati office of the IRS Office of Chief Counsel.6
Prof. Galler (Hofstra) is a former tax lawyer who
practiced in New York and is the former chair of the
American Bar Association Standards of Tax Practice
Committee.7 Prof. Lang (Chapman) is a former tax
lawyer who practiced in Chicago and Philadelphia
and is also the former chair of the ABA Standards of
Tax Practice Committee.8

Unlike Ethical Problems in Federal Tax Practice,
which introduced legal ethics from a tax-specific
perspective, neither of the newer casebooks is a
general introduction to legal ethics. Both are fo-
cused on ethical issues for tax lawyers but without
a broader discussion of the legal profession.
Whereas Ethical Problems in Federal Tax Practice may

1Deborah H. Schenk, ‘‘Book Review: Ethical Problems in
Federal Tax Practice,’’ 85 Harv. L. Rev. 1995 (1982).

2See, e.g., Linda M. Beale, ‘‘Tax Advice Before the Return: The
Case for Raising Standards and Denying Evidentiary Privilege,’’
25 Va. Tax Rev. 583, 631 (2006); Richard Lavoie, ‘‘Analyzing the
Schizoid Agency: Achieving the Proper Balance in Enforcing the
Internal Revenue Code,’’ 23 Akron Tax J. 1, 16 (2008); Linda Z.
Swartz and Jean Marie Bertrand, ‘‘To Disclose or Not to Dis-
close: Tax Shelters, Penalties, and Circular 230 in 2010,’’ 954
PLI/Tax 438-1, 71 (2010).

3See, e.g., Lavoie, ‘‘Deputizing the Gunslingers: Co-Opting
the Tax Bar Into Dissuading Corporate Tax Shelters,’’ 21 Va. Tax
Rev. 43, 90 (2001); Camilla E. Watson, ‘‘Legislating Morality: The
Duty to the Tax System Reconsidered,’’ 51 U. Kan. Law Rev. 1197
(2003); David T. Moldenhauer, ‘‘Circular 230 Opinion Standards,
Legal Ethics and First Amendment Limitations on the Regula-
tion of Professional Speech by Lawyers,’’ 29 Seattle U. Law Rev.
843, 874 (2006); David J. Moraine, ‘‘Loyalty Divided: Duties to
Clients and Others — The Civil Liability of Tax Lawyers Made
Possible by Acceptance of a Duty to the System,’’ 63 Tax Law.
169, 172 (2009).

4Available at http://moritzlaw.osu.edu/faculty/cv/tobin_do
nald.pdf.

5Available at http://www.uakron.edu/dotAsset/655564.
6Problems in Tax Ethics, inside cover page.
7Available at http://law.hofstra.edu/directory/faculty/full

timefaculty/ftfac_galler.html.
8Available at http://www.chapman.edu/law/faculty/lang.

asp.
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be useful for general ethics education for law stu-
dents,9 neither of the newer books is. Ethical Prob-
lems in Federal Tax Practice, for example, includes
excerpts from articles such as Charles Fried, ‘‘The
Lawyer as Friend: The Moral Foundation of the
Lawyer-Client Relations’’ (pp. 17-23), and Michael
Stokes Paulsen, ‘‘Who ‘Owns’ the Government
Attorney-Client Privilege?’’ (pp. 346-354). The
newer casebooks lack these broader discussions of
professional responsibility and focus exclusively on
tax-specific issues. By doing so, they are each about
half the length of Ethical Problems in Federal Tax
Practice (which is 537 pages).

Problems in Tax Ethics is divided into seven chap-
ters totaling 286 pages. Chapter 1, which focuses on
standards of advising on return positions, has sig-
nificant excerpts from ABA reports and opinions,
cases, law review articles, and Circular 230. Chapter
2 considers tax lawyers’ ethical obligations concern-
ing the correction of mistakes, the amendment of
prior returns, false statements, fraud, due diligence,
and other aspects of professional conduct. Chapter
3 is devoted to conflicts of interest, while Chapter 4
covers the attorney-client privilege, the
practitioner-client privilege, and work product im-
munity. Chapter 5 addresses tax shelter issues,
especially written opinions and Circular 230. Chap-
ter 6 considers attorney fees, advertisement, solici-
tation, and malpractice. Chapter 7 concludes with a
discussion of the unauthorized practice of law,
government lawyers, and corporate counsel. There
is a two-page table of cases, statements, and opin-
ions, and a one-page index. Almost 20 percent of the
pages are used to present problems and scenarios.
The problems are designed to reflect possible real-
life conflicts, while the scenarios are more detailed
problems that provide ‘‘a chance to work through
both tax problems and ethical issues in taxation’’ (p.
v). The 112-page teacher’s manual offers guidance
on solving the problems and working through the
scenarios, and it provides other useful information,
such as a sample syllabus.

The introduction of Regulation of Tax Practice
presents the tax lawyer’s duty to the system and

follows with six chapters. Chapter 1 sets forth the
source of professional regulation for tax lawyers:
state law, Circular 230, the code, and the U.S. Tax
Court rules. Chapter 2, which discusses tax return
preparation and advice, analyzes the taxpayer ac-
curacy standards; the practitioner accuracy stand-
ards; and issues of valuation, errors, and amended
returns. Chapter 3 highlights issues arising in trans-
actional planning and advice, including client con-
flicts, lawyer-client conflicts, opinion letters, and
written advice. Chapter 4 discusses client confiden-
tiality and evidentiary privileges, while Chapter 5
focuses on state regulatory issues: unauthorized
practice, federal preemption, multi-jurisdictional
practice, advertising, solicitation, and specializa-
tion. Chapter 6 concludes the book with a brief
section on malpractice and civil liability. The case-
book’s introduction and six chapters total 239
pages, but there are about 140 more pages of
appendices, including Circular 230, ABA and
American Institute of Certified Public Accountants
publications, and parts of the Internal Revenue
Manual, Tax Court rules, and the Office of Profes-
sional Responsibility guide to sanctions. There are
an additional 16 pages of a detailed table of second-
ary authorities and a five-page index. About 15
percent of the pages are devoted to problems and
questions for thought, and the 63-page teacher’s
manual provides detailed solutions to the problems.

In terms of materials covered, one notable differ-
ence between the two newer casebooks is their
coverage of the tax lawyer’s duty to the system.
Only Regulation of Tax Practice provides a significant
discussion of that duty (pp. 1-7), and by placing that
discussion in the introduction, the reader antici-
pates that the materials that follow will reflect
specific tensions. The discussion addresses the
limits on zealous representation (which often is
mistaken by law students — and perhaps some
lawyers — to be the sole touchstone of legal ethics),
the value of advising with integrity, and the duties
to the revenue system and the government. With
this introduction, Regulation of Tax Practice follows
the format of Ethical Problems in Federal Tax Practice.
In fact, the introduction is based on Galler’s ‘‘The
Tax Lawyer’s Duty to the System,’’10 which was her
review of the second edition of Ethical Problems in
Federal Tax Practice. It is tax lawyer ethics in a
nutshell and thus a true introduction and a useful
orientation for the reader.

The casebooks also differ in their coverage of the
responsibilities of government lawyers. Problems in
Tax Ethics discusses government lawyers (pp. 277-
284), but Regulation of Tax Practice does not. The

9Bruce A. Green, ‘‘Less Is More: Teaching Legal Ethics in
Context,’’ 39 Wm. & Mary L. Rev. 357 (1998):

A number of law schools, Fordham among them, offer
contextual courses either as a substitute for a survey
course or as a supplement. The first contextual offerings
appear to have been in the area of tax practice. The first
and only commercially produced casebook designed for a
contextual ethics course, Ethical Problems in Federal Tax
Practice, was first published in 1981, and is now in its
third edition. The casebook covers essentially the same
subjects as the ‘survey’ casebooks, albeit in the context of
tax cases, and thus can be used in a basic legal ethics
course as well as an advanced course. 1016 Va. Tax Rev. 681 (1997).
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ethical issues of government lawyers is a significant
section in Ethical Problems in Federal Tax Practice (pp.
319-390), and it is noteworthy that Regulation of Tax
Practice is the only one of the three books without a
discussion of government lawyers. Problems in Tax
Ethics identifies the potentially conflicting sources
of regulation for the IRS lawyer (state rules, rules
that cover all federal employees, and IRS-specific
rules). It incorporates an excerpt from a law review
article on client identity and confidentiality and
concludes with materials on post-government em-
ployment. Materials on IRS lawyering are useful for
those who are or who become IRS lawyers, of
course, but they also help private tax lawyers
understand the professional responsibility context
in which their counterparts operate.

Although Problems in Tax Ethics lacks a discussion
of the tax lawyer’s duty to the system and Regula-
tion of Tax Practice lacks a discussion of IRS lawyers,
the two casebooks otherwise substantially overlap
in coverage. And it is in comparing that overlap-
ping coverage that the casebooks’ differences are
more valuably reviewed. Each devotes about the
same space to the duty to amend returns, and each
provides excellent coverage of the issues: attorney-
client relations, the self-assessment system, the
complexity of practical advice, and the potential for
an ethics issue to become a fraud issue or a criminal
matter. How a tax lawyer should respond on dis-
covering a mistake in a prior year’s return is a
common question, and although the casebooks pro-
vide the same answer in practical terms, how those
answers are delivered illustrates substantial differ-
ences between the casebooks’ approaches.

Problems in Tax Ethics begins its amended return
discussion with an excerpt of a law review article:
Kenneth L. Harris, ‘‘On Requiring the Correction of
Error Under the Federal Tax Law,’’11 The excerpt
cites Circular 230, ABA Opinion 314, the ABA
Section of Taxation’s guidelines to tax practice, and
the AICPA statement of responsibility in tax prac-
tice. The excerpt provides a concise and good
analysis. However, the age of Harris’s article
prompts some updating, which the casebook au-
thors provide to flag later developments. Following
the excerpt, the authors mention the publication of
Standards of Practice Statement 1991-1, ABA For-
mal Opinion 92-366, and an amendment to Model
Rule 1.6. They then prompt the student to consider
how those developments affect the article’s analy-
sis. The teacher’s manual provides a useful chart
that characterizes various scenarios with a summa-
rized assessment. For example, if the scenario is that
a lawyer finds a mistake on a prior year’s return but

no action has been taken by the government, the
assessment is that absent criminal penalties, ABA
Formal Opinion 314 requires advising the client to
correct, and if the client does not correct, the lawyer
should withdraw unless he can isolate his involve-
ment. Variations on the scenario, such as discover-
ing the error once in court, and variations in the
resulting assessment, are also provided.

Regulation of Tax Practice uses no excerpts in its
discussion of amended returns but instead directly
analyzes the issue. The analysis begins by citing
Circular 230 section 10.21, which requires advising
the client of the error and its consequences. The
analysis then considers complications if there is a
risk of charges of fraud or criminal misconduct or if
the lawyer was also the preparer of the return. The
analysis concludes by considering when the lawyer
may or must withdraw if the client refuses to
correct the return. Treasury regulations, case law,
law review articles, ABA Formal Opinion 84-352,
and AICPA Statement on Standards for Tax Services
No. 6 are cited. The analysis is followed by two
detailed problems — one involving a client for
whom the lawyer provides transactional tax advice
but who takes an aggressive position contrary to the
lawyer’s advice, and one whose mistake in a prior
return surfaces in an unrelated legal matter — and
four questions for thought. The teacher’s manual
provides detailed solutions to the problems.

While it runs the risk of overstatement, the best
description of the differences between the two
casebooks may be that Problems in Tax Ethics is
structured like a typical casebook while Regulation
of Tax Practice is structured more like a treatise.
Casebooks typically involve excerpts from cases,
statutes, and articles, followed by comments and
broad questions but no authoritative statement by
the authors on the state of the law. In a casebook,
the emphasis is often on the ambiguities and differ-
ences between the authorities. Problems in Tax Ethics
follows that format by using excerpts and empha-
sizing multiple authorities — Circular 230, ABA
opinions, and the ABA tax section’s guidelines to
tax practice. Although the teacher’s manual in-
cludes the chart with conclusory assessments for
various scenarios, the casebook itself does not do so
but instead merely prompts the students to prepare
a chart. In contrast, Regulation of Tax Practice ana-
lyzes the relevant authorities and explicitly con-
cludes what is required in various situations. There
are no excerpts in the section on amended returns;
instead there are citation footnotes — some with
substantive commentary.

The section on amended returns is representative
of the two books’ very different styles. Regulation of
Tax Practice provides considerable explicit analysis,
emphasizing the requirements of Circular 230 as the1142 Tax Law. 515 (1988).
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primary authority and relying heavily on footnotes
to incorporate other principles when relevant. Al-
though it cites law review articles, the casebook
does not rely on law review article excerpts. In
contrast, Problems in Tax Ethics generally avoids
explicit analysis, does not emphasize Circular 230
as the primary authority, and relies heavily on law
review article excerpts. The difference in approach
is quite remarkable, especially given the substantial
coverage overlap.

Another significant difference between the two
casebooks concerns the ethical standards of account-
ants. Although the law review excerpt used in the
amended return discussion in Problems in Tax Ethics
mentions the AICPA standards, that is the case-
book’s only significant reference to the AICPA. In
contrast, AICPA publications are cited throughout
Regulation of Tax Practice. Of the 13 appendixes, five
are AICPA publications and only one is an ABA
publication. The section on conflicts introduces the
model rules on conflicts and then introduces the
AICPA rules on conflicts before comparing the
requirements of Circular 230 and those of the model
rules with some reference to the AICPA rules (pp.
69-71). The section on opinion letters and written
advice begins with citations to Circular 230, Model
Rule 2.3, and the AICPA Code of Professional
Conduct (p. 98). Although the casebook is clearly
focused on legal ethics, its inclusion of accountant-
related ethics discussions is noteworthy. Obviously,
accountants and lawyers often face the same situa-
tions in the practice of tax, and lawyers who know
how accountants evaluate those situations can in-
form their own evaluation. And because account-
ants and lawyers often work together for a single
client, lawyers knowing the similarities and differ-
ences between legal and accounting standards may
help lawyers better navigate their working relation-
ship.

By including significant discussions on the ethi-
cal standards of accountants, Regulation of Tax Prac-
tice emphasizes the similarities between the
professions. Even when noting differences between
professional standards, the very fact that account-
ant standards are included presents the two profes-
sions as substantially similar. Problems in Tax Ethics
makes no material mention of the professional
standards for accountants. It uses the ethical prin-
ciples applicable to all lawyers to guide the stu-
dents’ approach to the specific issues encountered
by tax lawyers, never noting that those issues are

also encountered by members of another profes-
sion. The book begins with excerpts from ABA
Formal Opinion 314, ABA Formal Opinion 85-352,
and the report of the special task force on ABA
Formal Opinion 85-352. This beginning underscores
the image of the bar as a self-regulating and unique
profession — an image that is not materially chal-
lenged in the subsequent pages. Regulation of Tax
Practice, however, suggests a rather different image
of professional regulation. By emphasizing Circular
230, the focus is on Treasury, rather than the bar, as
the regulator of tax lawyering. This will likely be
challenging to law students who have had the legal
profession defined for them in terms of self-
regulation. By discussing accountants and lawyers
alongside one another, making clear that both are
practicing tax and regulated by Treasury, Regulation
of Tax Practice suggests there may be a tax profession
that transcends other professional categories. This
too is likely to be challenging to law students who
have had the uniqueness of the legal profession
emphasized.

Either of these casebooks would be an excellent
choice for a one- or two-hour law school course in
tax ethics. Problems in Tax Ethics provides a format
familiar to law students, underscoring the ethical
principles of the bar to which the students have
been exposed in other courses, but requiring the
application of the principles in tax-specific situa-
tions. Offering more questions than answers, both
explicitly and implicitly, the casebook seems espe-
cially useful for discussion-centered courses. Regu-
lation of Tax Practice’s more treatise-like approach
may at first seem less useful for classroom discus-
sion. However, the treatise-like analysis of many
issues may serve as a foundation for a higher-order
discussion. Answering a question with a detailed
explanation of what is required for all tax profes-
sionals under Circular 230 may introduce more
fundamental questions about lawyer regulation and
what it is to be a tax lawyer rather than a mere tax
professional. Given that Problems in Tax Ethics is
about one-third the price of Regulation of Tax Prac-
tice, price-sensitive law students may prefer it be the
assigned book. However, given the more treatise-
like style of Regulation of Tax Practice, many practic-
ing tax lawyers may find it a handy addition to the
firm’s bookshelves. Both are valuable additions to
the body of work on tax lawyer ethics, and I
commend their authors for their contributions to
what is an increasingly complex set of concerns.
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