
2010’s Popular Reading for
Estate and Gift Tax Professionals

By Bridget Crawford

A. Introduction

The influence of Casey Kasem’s ‘‘American Top
40’’ radio program is under appreciated. Each week
from 1970 to 1988, millions of young people waited
with bated breath for the mellifluous DJ to spin,
comment on, and count down the top 40 songs
from Billboard magazine’s ‘‘Hot 100 Singles’’ list.
This was the pre-Internet era, when members of the
braces-and-pimples set got their music from clunky
radios. The broadcast provided popular music
history lessons, ‘‘insider’’ information about per-
formers, and a weekly dose of suspense. Would
Meatloaf beat out Air Supply for the number one
slot? Kasem stirred hearts, minds, and ears to full
attention.

In the digital age, a few mouse clicks can yield
ranking information of all kinds. Apple reports the
most downloaded songs each week.1 Amazon
provides hourly updates of the most downloaded
free and paid eBooks.2 The much-bemoaned U.S.
News & World Report ranks law schools3 and

publishes lists of the ‘‘best’’ law firms.4 Even law
authors have gotten into the rankings game. The
Social Science Research Network (SSRN) creates
ranked lists of academic authors by the number of
downloads their papers have received.5 Law
professors — and tax professors in particular — are
highly aware of their download counts.6 This is not
surprising, given that most law professors are prod-
ucts of the Kasem era. Statistically speaking, the
majority of law professors fit squarely within the
demographic likely to have listened with suspense
to Kasem’s weekly countdown.7 In many ways, to-
day’s download-consciousness is just a desktop ver-
sion of the American Top 40. Will Professor X beat
out Professor Y for the number one most-
downloaded position? Refresh your bookmarks
regularly to find out.

1See, e.g., Apple, ‘‘iTunes Store Top 10 Songs,’’ available at
http://www.apple.com/euro/itunes/charts/top10songs.html.

2See, e.g., Amazon, ‘‘Best Sellers in Kindle eBooks,’’ available
at http://www.amazon.com/gp/bestsellers/digital-text/1546
06011/ref=pd_ts_zgc_kinc_154606011_mor1?pf_rd_p=12762703
82&pf_rd_s=right-3&pf_rd_t=101&pf_rd_i=1286228011&pf_rd_
m=ATVPDKIKX0DER&pf_rd_r=08MNV5HJWJPBAM6K4XVZ.

3See, e.g., U.S. News & World Report, ‘‘Best Law Schools,’’
available at http://grad-schools.usnews.rankingsandreviews.
com/best-graduate-schools/top-law-schools.

4See, e.g., U.S. News & World Report, ‘‘Best Law Firms,’’
available at http://bestlawfirms.usnews.com/.

5See, e.g., SSRN, ‘‘Top Law Authors,’’ available at http://hq.
ssrn.com/rankings/Ranking_Display.cfm?TMY_gID=2&TRN_
gID=6.

6See, e.g., TaxProf Blog, ‘‘SSRN Tax Professor Rankings,’’
available at http://taxprof.typepad.com/taxprof_blog/2010/
12/ssrn-tax.html#more. As of December 28, 2010, your illustri-
ous author was ranked number 28 by all-time downloads and
number 16 by recent downloads. Any reader who, without
improper influence of any kind, would like to download any
and all articles written by the author should feel free to visit my
SSRN page, available at http://papers.ssrn.com/sol3/cf_dev/
AbsByAuth.cfm?per_id=344493. Most of those publications are
also available via other open-source sites, and I would be happy
to e-mail copies to anyone who requests. But acquisition by
these methods will do nothing to increase my own download
count and thus may be discouraged in my sole, absolute, and
utterly capricious discretion. Granted, most of my downloads
come from an article coauthored by someone much smarter and
more well-known than I ever will be. See Jonathan G. Blattmachr
et al., ‘‘Estate Planning for Persons With Less Than $5 Million,’’
Estate Planning, Mar. 2007, at 18, available at http://
papers.ssrn.com/sol3/papers.cfm?abstract_id=940416. Luckily,
SSRN does not impose a penalty for download ridership on the
part of lesser-known coauthors such as myself.

7In 2008-2009 the most recent year for which data are
available, at least 79 percent of all law professors were between
the ages of 10 and 40 during the years of the Kasem broadcasts.
See Association of American Law Schools, ‘‘2008-2009 AALS
Statistical Report on Law Faculty, Gender and Age,’’ available at
http://www.aals.org/statistics/2009dlt/gender.html. The ages
of a statistically significant percentage (14.7 percent) of all law
professors was not self-reported on the most recent survey by
the association. Id.
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In this article, Crawford reviews the 10 articles
related to estate and gift taxation that were most
frequently downloaded from the Social Science Re-
search Network in 2010.
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To spread awareness of the neurotic self-inflicted
suffering of law professors and other authors, this
article identifies and summarizes the principal ar-
guments of the 10 most downloaded articles, work-
ing papers, and other publications posted to SSRN
during 2010 that relate in some way to estate and
gift taxation.

B. Eligible Publications
Identifying the 10 most downloaded publications

required little discretion on my part. If one assumes
that SSRN’s anti-gaming precautions are reasonably
satisfactory,8 the network’s automatic, real-time
download counts do most of the work. I did,
however, make subjective determinations about
which articles did (and did not) relate in some way
to estate and gift taxation. I limited my search to
works that the author or SSRN classified as pertain-
ing to one or more of the following subject matters:
‘‘Wills, Trusts, & Estates Law,’’ ‘‘Tax Law: Interna-
tional & Comparative Tax,’’ ‘‘Tax Law: Practitioner
Series,’’ and ‘‘Tax Law & Policy.’’

An interesting, date-related complication arose in
reviewing those lists. An author might post an
abstract or an initial draft of a paper well in advance
of its final publication, so there could be months or
even years between the ‘‘date posted to database’’
and the date on which the piece was ‘‘last revised.’’
Also, an author might post in 2010 a final version of
a paper published several years before (the pre-
SSRN era) and give the ‘‘old’’ piece new vitality.

Would I include these in my rankings? I decided to
eliminate those articles of which any part (abstract,
working paper, or accepted paper) had been posted
before 2010, as well as previously published articles
not posted until 2010. The decision reflects my
desire to capture accurately the year’s new work.

For the rankings, working papers received the
same treatment as final publications. Place of pub-
lication (or lack thereof) made no difference. Fur-
ther, I made no distinction among authors. Anyone
may post to SSRN, so the author could be a full-
time law professor, tax practitioner, policymaker, or
even student. Finally, in including or excluding an
article from the list, I made no subjective determi-
nation about the quality of the work. ‘‘Popular’’ and
‘‘good’’ are not synonyms, so each busy tax profes-
sional will have to make an independent judgment
about which pieces merit a full read.

C. The 2010 Estate and Gift Tax Top 10 List
Here are the 10 most popular estate and gift tax

articles (arranged in rank order by number of
downloads),9 followed by a brief description of
each article:
1. Paul L. Caron, Jennifer M. Kowal, and Katherine
Pratt, ‘‘Pursuing a Tax LLM Degree: Why and
When?’’ (University of Cincinnati Public Law Re-
search Paper 10-11, Loyola-LA Legal Studies Paper
2010-9), available at http://ssrn.com/abstract=157
7966. The article’s title aptly summarizes its con-
tents. The authors — three experienced tax
professors — provide frank and complete advice to
J.D. graduates of U.S. law schools who may be con-
sidering a graduate degree in taxation. Topics in-
clude the cost of a tax LLM degree, the reasons

8I do. When I tried to download my own article for the 27th
time to increase my own download count, SSRN blocked me. It
also blocked my 72-year-old mother and the 10 members of her
canasta club from doing the same. This has deep implications
for so-called ‘‘net neutrality.’’ Those issues are, unfortunately,
beyond the scope of this article. 9All downloads are stated as of December 29, 2010.

Rank Author(s) Title All-Time Downloads

1 Paul L. Caron, Jennifer M. Kowal, and
Katherine Pratt

‘‘Pursuing a Tax LLM Degree: Why and
When?’’ 2,598

2 Paul L. Caron, Jennifer M. Kowal,
Katherine Pratt, and Theodore P. Seto ‘‘Pursuing a Tax LLM Degree: Where?’’ 1,271

3 Francine J. Lipman and James E.
Williamson

‘‘Social Security Benefits Formula 101: A
Practical Primer’’ 1,194

4 Andrew B. Delaney ‘‘Taking a Sack: The NFL and Its Undeserved
Tax-Exempt Status’’ 684

5 David Joulfaian ‘‘The Federal Estate Tax: History, Law, and
Economics’’ 616

6 Ellen P. Aprill ‘‘An Overview of Tax Issues for Synagogues
(and Other Religious Congregations)’’ 527

7 Samuel A. Donaldson ‘‘2010 Federal Tax Update’’ 513

8 Michael Hatfield ‘‘The Ethics of Tax Lawyering: An
Introduction’’ 424

9 Paul L. Caron ‘‘The Costs of Estate Tax Dithering’’ 409

10 Laura E. Cunningham ‘‘The FLP, the Transfer Taxes, and the
Income Tax’’ 407
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candidates apply to tax LLM programs, and em-
ployment opportunities for LLM graduates in the
private and public sectors. The article’s conclusion
will surprise no one: ‘‘Successful completion of a Tax
LLM program can help prospective Tax LLM stu-
dents obtain the new employment opportunities
they are seeking.’’ (Remember, however, that can and
will are not synonyms, either.) Anyone considering
a tax LLM should read this article.
2. Paul L. Caron, Jennifer M. Kowal, Katherine
Pratt, and Theodore P. Seto, ‘‘Pursuing a Tax LLM
Degree: Where?’’ (University of Cincinnati Public
Law Research Paper 10-18, Loyola-LA Legal Stud-
ies Paper 2010-18), available at http://ssrn.com/
abstract=1597337. Prof. Seto joins Profs. Caron,
Jennifer Kowal, and Pratt for a companion piece to
the ‘‘Why and When’’ article. The four authors of
‘‘Pursuing a Tax LLM Degree: Where?’’ provide in-
depth information about tax LLM programs at 13
U.S. law schools. Three of the authors are faculty
members at one of the schools, but the discussion
remains fact-oriented and evenhanded. Topics cov-
ered include tuition, scholarships, enrollments,
course offerings, faculty members, degree require-
ments, extracurricular activities, and career services.
3. Francine J. Lipman and James E. Williamson,
‘‘Social Security Benefits Formula 101: A Practical
Primer,’’ American Bar Association Section of
Taxation News Quarterly, summer 2010, at 14,
available at http://ssrn.com/abstract=1638234.
Those unfamiliar with the initials PIA, FRA, and
AIME should read this three-page article. It is a
short and digestible overview of Social Security
benefits. Estate planners and advisers for clients of
all wealth levels should have a basic understanding
of the financial consequences of work and retire-
ment. The monthly benefits available under the
Social Security system have real financial conse-
quences for workers and their surviving spouses, as
well as many disabled individuals. As the authors
explain, the ‘‘broad distribution of meaningful
monthly benefits lifts and keeps millions out of
poverty.’’ Profs. Lipman and Williamson have writ-
ten a quick reference piece that will be helpful for
all tax advisers.
4. Andrew B. Delaney, ‘‘Taking a Sack: The NFL
and Its Undeserved Tax-Exempt Status,’’ available
at http://ssrn.com/abstract=160528. Delaney is a
recent law school graduate now practicing law in
Vermont. This irreverent seminar-paper-turned-
publication argues that antitrust and income tax
exemptions for the National Football League are
improper. With his tongue planted firmly in his
cheek — no, make that with his tongue figuratively
wagging — Delaney touches on the history of the
league’s lobbying efforts, its current salary payouts,
and revenue from advertisements. He argues that

the NFL should follow baseball’s lead and change
its status to a for-profit corporation. Taking the
article on its own terms, Delaney raises interesting
questions about the nature of tax exemption and the
importance of periodic review of nonprofit status.
5. David Joulfaian, ‘‘The Federal Estate Tax: His-
tory, Law, and Economics,’’ available at http://
ssrn.com/abstract=1579829. Joulfaian of Treasury’s
Office of Tax Analysis has compiled a wonderful
resource about the history and evolution of the
estate tax. This article has several informative charts
that present information on historic tax rates, credit
schedules, number of returns filed, and the relative
size of taxable estates. This is a must-read, founda-
tional document for anyone — practitioner, policy-
maker, or scholar — starting a career in the field of
estate and gift taxation.
6. Ellen P. Aprill, ‘‘An Overview of Tax Issues for
Synagogues (and Other Religious Congrega-
tions),’’ Loyola-LA Legal Studies Paper 2010-24,
available at http://ssrn.com/abstract=1611930.
Prof. Aprill has distilled into nine pages a
discussion of important tax-related issues that are
relevant to any religious congregation. Particularly
noteworthy are compensation, fundraising, and
lobbying issues. Aprill is one of those people who
write with equal ease for academic, professional,
and legal audiences. She generously grants permis-
sion to religious congregations to reproduce this
practical work. The guide will be helpful for those
who advise (and volunteer for) religious organiza-
tions.
7. Samuel A. Donaldson, ‘‘2010 Federal Tax
Update,’’ University of Washington School of Law
Working Paper Series, available at http://ssrn.
com/abstract=1715625. In the coming months, Prof.
Donaldson will undoubtedly be updating his
update. This version was last updated on Novem-
ber 15, 2010, before anyone could have predicted
the flurry of legislation at year-end. Donaldson has
published reliable annual update monographs
every year since 2000. His analysis is comprehen-
sive and includes many illustrative examples.
8. Michael Hatfield, ‘‘The Ethics of Tax Lawyer-
ing: An Introduction,’’ Texas Tech University
School of Law Working Paper Series, available at
http://ssrn.com/abstract=1652301. This piece is a
chapter-length discussion of professional responsi-
bilities that tax lawyers face. Prof. Hatfield brings
to the subject a rich practice background. He is a
former associate at Debevoise & Plimpson LLP and
Simpson Thacher & Bartlett LLP, as well as a
former shareholder of a San Antonio firm. Hatfield
weaves together a discussion of the ABA Model
Rules, guidelines of the ABA tax section’s Commit-
tee on the Standards of Tax Practice, the U.S. Tax
Court Rules of Practice, and state law. Law
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students are the target audience, but anyone
interested in a refresher on ethics rules will be
engaged by Hatfield’s notes, questions, and hypo-
theticals. The chapter also could be a discussion-
starter in some professional situations at law firms,
accounting firms, and nonprofit organizations.
9. Paul L. Caron, ‘‘The Costs of Estate Tax Dither-
ing,’’ 43 Creighton Law Review 637 (2010). Caron’s
article is a published version of his TePoel Lecture
and keynote address at the Creighton University
School of Law symposium on Estate Planning:
Moral, Ethical, and Religious Perspectives. Speaking
on April 16, 2010, Caron bemoaned the failure of
lawmakers to enact new estate tax laws by the end
of 2009. Caron argued that legislative inaction, or
‘‘dithering,’’ meant lost opportunities to raise rev-
enue, increase tax progressivity, and decrease wealth
concentration — historic policy goals of the federal
estate tax.
10. Laura E. Cunningham, ‘‘The FLP, the Transfer
Taxes, and the Income Tax,’’ Tax Notes, May 17,
2010, p. 806, Doc 2010-8736, 2010 TNT 96-11. Prof.
Cunningham argues for limitations on estate tax
valuation discounts for family limited partnership
interests. She criticizes the ability of taxpayers to
take inconsistent positions regarding income tax
basis and estate tax valuation of the same assets.

Cunningham cites Miller10 and Pierre11 as evidence
of the courts’ inability to ‘‘back away from the
established practice of allowing significant dis-
counts to partnerships holding even the most
liquid of assets, as long as the transferor dots all of
her i’s and crosses all of her t’s, in other words,
when she is represented by skilled counsel.’’
Cunningham makes a succinct and blunt analysis.

D. Conclusion
Sales figures and radio play-time determine a

song’s position on Billboard’s charts. So in that
sense, a song’s place in the American Top 40 reflects
popularity of some sort (although not necessarily
quality, we know). The number of times a tax-
related article has been downloaded carries even
less significance. Downloads may (or may not)
correspond to the size of the article’s readership, the
quality of its arguments, or its likely influence.
Taken as a whole, however, this list of most-
downloaded articles from 2010 suggests that SSRN
is a worthwhile resource for tax analysis — mostly
by tax law professors, who represent 11 of the 13
authors of these 10 articles. SSRN is not just for
highly theoretical scholarship. It should be a stand-
ard source for any tax researcher.

10Estate of Miller v. Commissioner, T.C. Memo. 2009-119, Doc
2009-11967, 2009 TNT 100-11.

11Pierre v. Commissioner, 133 T.C. 24 (2009), Doc 2009-19089,
2009 TNT 162-4.
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