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In two important ways — by allowing taxpayers to
shift income between countries using contracts between
related parties, and by seeking to base enforcement on

inevitably fruitless searches for ‘‘uncontrolled compa-
rables’’ — the current transfer pricing laws have caused
Congress to lose control over the shifting of income to
low- and zero-tax countries. Congress needs to reform
the transfer pricing rules to regain control over corporate
tax revenues. At the same time, however, enacting work-
able transfer pricing rules alone would result in an
economically risky tax increase on U.S. businesses. The
sensible route to an enforceable and competitive corpo-
rate tax requires fixing the transfer pricing rules while
also providing offsetting business tax relief in the context
of fundamental reform of the tax code. Admittedly, this
combination will require political compromise, which is
in short supply in Washington. Nevertheless, a balanced
approach to international taxation is essential if the
country’s fiscal challenges are to be met effectively.

I. Why Current Law Needs to Be Changed

A. The Core of the Problem

Transfer pricing is a basic concept.1 Transfer pricing
laws are aimed at sensibly and predictably apportioning
the income of multinational businesses for income tax
purposes among the different countries in which the
businesses operate. The resulting apportionment is sup-
posed to prevent double taxation (attempts by more than
one country to tax the same portion of a multinational
group’s income) and nontaxation (income falling through
the cracks, so that it is subjected to taxation in no
country).

Current transfer pricing rules, however, do not
achieve these goals. Despite a series of attempts by the
IRS to modify its regulations, and the appropriation of
more money for enforcement, today’s rules deprive the
Department of Treasury of billions of dollars in tax
revenue annually and frustrate the administration of the
tax code. The rules do so by giving taxpayers — both U.S.
multinational companies and non-U.S. multinationals
that do business in the United States — an extraordinary
ability to shift profits to affiliates incorporated in low-
and zero-tax countries in which relatively little business

1Because labels have tended to play a large role in transfer
pricing debates, a note may be useful on the terminology that
this article uses. Historically, participants in discussions over
transfer pricing policy — including the author — have tended to
frame the debate as one between arm’s length and formulary
approaches. Over time, I believe that this habit has tended to
obscure rather than illuminate the important issues. What
matters is whether a system of tax laws can be made to work,
not how some might label it. I try, in this article, to minimize
reliance on the terms ‘‘arm’s length’’ and ‘‘formulary,’’ and
instead to focus on functional elements of different rules.

Michael C. Durst is a lawyer in Washington. From
1994 to 1997 he served as the director of the IRS
advance pricing agreement program. The author is
grateful for the generous and insightful comments of
colleagues on prior drafts. Any shortcomings are
entirely the responsibility of the author.

The House Ways and Means Committee conducted
a hearing on July 22 to explore issues arising under
current U.S. transfer pricing rules. Acting Ways and
Means Chair Sander M. Levin, D-Mich., had said that
the hearing was intended to help create a ‘‘tax code
that enhances the competitiveness of our companies
and is enforceable by the IRS.’’

This article suggests a way in which Congress
might build on the hearing and accomplish the two
important goals that Levin points to. The article ar-
gues that important elements of today’s transfer pric-
ing rules have caused the rules to be unenforceable
and that enforceability will require significant changes
to current law. It also argues that enacting enforceable
transfer pricing rules, without other compensating
changes to the tax code, would result in a de facto
corporate tax increase that could harm U.S. competi-
tiveness. The only workable solution is for Congress to
revise current transfer pricing rules in the course of
comprehensive tax reform, so that the resulting effec-
tive tax rates on U.S. businesses can be controlled. This
solution will require political compromise — recently
a scarce commodity — but a balanced approach is
necessary if the United States is to have international
tax rules that are both competitive and enforceable.
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activity (such as manufacturing, marketing, or research
and development) is performed.2

Income shifting is made possible by a component of
today’s transfer pricing rules that seldom receives the
attention it deserves: The tax rules under arm’s length
generally respect the tax consequences of contracts be-
tween members of the same multinational group. These
contracts do not reflect meaningful economic bargaining,
because the parties do not have adverse interests. Their
joint interest, however, is adverse to that of the tax
collector. Thousands of contracts are used by multina-
tional groups to direct income to affiliates in low- or
zero-tax countries, and the tax authorities of the United
States and other countries routinely respect them.

Historically, income-shifting contracts have consisted
mainly of licenses that grant low- or zero-tax affiliates the
right to receive profits from the use of patents, trademarks,
or other forms of intellectual property. Migration of in-
tellectual property probably remains the biggest source of
income shifting under current transfer pricing rules. More
recently, intragroup contracts also have included risk-
shifting arrangements in which low- or zero-tax subsid-
iaries agree to bear the expenses of marketing products in
the United States and other relatively high-tax countries.
Thus, U.S. or other relatively high-tax affiliates receive
predetermined ‘‘limited risk’’ returns from their activities,
with the bulk of any profit paid to the low- or zero-tax
subsidiary in return for its bearing of risk. Following that
pattern, many companies in recent years have established
‘‘principal’’ or ‘‘hub’’ structures in which the low- or zero-
tax principal essentially acts as the insurer against mul-
tiple forms of business risks previously borne by affiliates
in the United States and in other high-tax countries where
products and services are actually sold.3

Conceptually, transfer pricing rules should prevent
excessive income shifting, whether done through the use

of intragroup contracts or otherwise.4 The rules are
supposed to require that arm’s-length compensation be
paid between commonly owned companies that have
entered into contracts with one another. For a license, that
means the licensee must pay the licensor an arm’s-length
royalty or other compensation. For a risk-shifting con-
tract, transfer pricing rules are supposed to limit the
amount of income paid to the low-tax subsidiary to an
amount commensurate with the risk actually borne by
that subsidiary. The problem is that the IRS and other tax
authorities are supposed to determine the appropriate
royalty for use of an intangible, or proper compensation
for risk-bearing, by identifying the royalties or other
prices used by unrelated parties in contracts that are
comparable to the contracts that multinational groups
use in their related-party transactions.5 In fact, however,
comparable agreements between unrelated parties rarely
if ever exist. Simply stated, multinational groups do not
license their most valuable patents, copyrights, or trade-
marks to unrelated companies. They do not contractually

2It is sometimes argued that the income assigned to the low-
and zero-tax subsidiaries derives from business activities car-
ried out not in the United States, but in other countries where
the multinationals do business. Thus, it is suggested, the control
of that income shifting should not be seen as a U.S. policy
concern. It seems clear, however, that the shift of income to low-
and zero-tax countries occurs at the expense of the tax bases of
both the United States and other countries, and that the shifts
from the United States are considerable. See, e.g., Reuven S.
Avi-Yonah, Kimberly A. Clausing, and Michael C. Durst, ‘‘Al-
locating Business Profits for Tax Purposes: A Proposal to Adopt
a Formulary Profit Split,’’ 5 Fla. Tax Rev. 497, 534-537 (2009).

3There has been nothing clandestine about the development
of the new generation of risk-shifting structures. Limited-risk
structures have been discussed for at least 10 years in the tax
press and in professional meetings involving government offi-
cials, and the establishment of those arrangements has become
a regular part of tax practice in both accounting and law firms.
Typically, establishing the structures creates business advan-
tages for the multinational group, and it would be incorrect to
characterize the typical arrangement as being entirely tax mo-
tivated — but the tax effect of these arrangements usually is to
move large amounts of income from the tax jurisdiction of the
United States or other countries into low- or zero-tax jurisdic-
tions where the groups engage in relatively little observable
business activity.

4The applicable regulations permit the IRS to disregard
particular terms of contracts between commonly controlled
companies if the contracts are inconsistent with the economic
substance of the actual dealings between the contracting parties.
But demonstrating that contractual terms, such as those of a
conventional-looking license, are inconsistent with economic
substance is impossible for the IRS. Intragroup contracts appear
quite normal, and indeed they generally involve real business
activities conducted by the parties, but they do not perform the
same function as contracts between unrelated parties. Contracts
between unrelated parties with adverse economic interests
reflect true bargaining between the parties, so that neither party
can use them to shift income arbitrarily. However, in contracts
between companies owned by the same shareholders, there is
no diversity of economic interests. Rather, both parties have the
same interest: to move income to the affiliate that faces the
lowest tax rate.

Occasionally it is argued that contracts between commonly
controlled entities that shift business risks do not pose a tax
policy problem, since typically the contracts shift not only the
right to income from a business activity, but also the require-
ment to bear the costs of the business activities. It is argued that
those contracts therefore constitute a fair bet, and that there is no
guarantee net income will actually be transferred under the
arrangement. That argument is flawed, however. While it is true
that sometimes a business may be unsuccessful so that not
income but loss is shifted, in the aggregate businesses anticipate
earning income, not incurring losses, and over time all busi-
nesses will earn profits or cease to exist. Therefore, in the
aggregate, the effect of granting deference to risk-shifting con-
tracts is to move income out from the U.S. tax jurisdiction — a
result that is seen when looking at the amount of income that is
in fact shifted to low- and zero-tax jurisdictions.

5In practice, the IRS attempts to locate comparable agree-
ments in computerized searches of SEC data and other publicly
available databases in which large transactions between unre-
lated parties sometimes are detailed. Those searches quickly
take on a needle-in-a-haystack quality, and experienced govern-
ment personnel must expend substantial effort with little if any
useful result. Those enforcement efforts constitute an unjustifi-
able waste of valuable government resources.
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appoint unrelated companies on a global basis to serve as
their stripped-risk distributors or business insurers.6

In practice, therefore, the IRS is at a severe disadvan-
tage when using publicly available financial data to
identify transactions that seem plausibly similar to the
related-party transactions that give rise to transfer pric-
ing disputes. This is shown by the government’s dismal
track record in mounting legal challenges to the transfer
pricing assertions of taxpayers.7 Companies usually win
transfer pricing disputes or settle them to their satisfac-
tion in examination or IRS Appeals.8

The inability of the IRS to enforce the transfer pricing
laws is apparent in many judicial opinions.9 Even though
the taxpayer normally has the burden of proof in a tax
dispute, the IRS, as the party seeking an adjustment,
moves first in transfer pricing litigation. Thus, the IRS
must make its analysis and its choice of comparables
available to the taxpayer at the start of the dispute. The
taxpayer, which knows its facts better than the IRS, can
then draft a definitive rebuttal explaining why the IRS
position relies on inappropriate comparables and is ana-
lytically deficient. As a result, the taxpayer is usually able
to convince the court that the government’s position is
arbitrary and capricious. Once that happens, the govern-
ment loses the benefit of the presumption of correctness
of its proposed adjustment.

The unenforceability of transfer pricing rules and
today’s large-scale deferral of income are inextricably
linked. The transfer pricing rules, to the extent they
respect intragroup licenses and other contracts, make it
possible for income to be apportioned to low- or zero-tax
countries where, under U.S. international tax rules, taxa-
tion of that income can be deferred indefinitely. If Con-
gress were to change transfer pricing rules so that income
could be apportioned only according to active business
activities, without regard to legal agreements made be-
tween commonly owned entities, income shifting and
therefore deferral would be limited.10

The U.S. international tax system has rules to counter-
act deferral and discourage the assignment of income to
low- or zero-tax jurisdictions. The controlled foreign cor-
poration rules of subpart F are supposed to work in tan-
dem with the transfer pricing rules by currently taxing
certain income earned in low- or zero-tax jurisdictions that
is disproportionate to the extent of business activities con-
ducted there. Subpart F, however, is an unbelievably com-
plex web of rules. The amounts of income finding their
way to low- and zero-tax countries shows that in reality,
subpart F has only limited effect. Given the level of income
shifting to low- and zero-tax countries today, attention
should be paid to reforming not only the transfer pricing
rules, but also the CFC rules.11 The two bodies of law and
the interactions between them can be examined effectively
only if they are considered a single, interdependent unit.

B. Other Costs of Current Transfer Pricing Rules
Although the lack of enforceability is the largest defect

of the transfer pricing rules, the rules have other damag-
ing effects that are also serious. First, popular respect for
the tax system is undermined by the spectacle of multi-
national companies transferring billions of dollars in
income to offshore shell companies. Reports by news-
papers and nongovernmental organizations have raised
public awareness of the massive income shifting that
occurs under current transfer pricing rules.

Those reports imply that corporations are involved in
some form of wrongdoing. Typically, however, no wrong-
doing is involved. Instead, in shifting income, the com-
panies are simply following the roadmap that Congress
and Treasury have drawn over many decades. If they did
not follow it, they would be putting themselves at a
competitive disadvantage relative to their peers. That is
not to say that under current law, companies do not
sometimes take positions that seem outlandish. But po-
sitions taken by the IRS can also seem outlandish.

The problem is not corporate misbehavior, but the
absence of workable international tax rules. Making
emotionally charged attacks on businesses or industry
groups, while ignoring deficiencies in the tax laws that
make income shifting possible, is unlikely to lead to a
constructive solution and instead contributes to over-
heated public rhetoric. Misunderstanding the problem as

6For example, a pharmaceutical or other technology-
intensive company might license a patent to an unrelated
company that is especially well suited to manufacture and
distribute the drug or other product, but it is unlikely the same
company would license a large group of its patents to an
unrelated company that has few if any employees. Similarly, a
company might outsource some of its marketing functions to an
unrelated party, but it is unlikely that it would contractually
assign responsibility for all its marketing activities to that party.

7A detailed summary of important judicial opinions can be
found in Cym H. Lowell, Peter L. Briger, and Mark R. Martin,
U.S. International Transfer Pricing, para. 2.03 (updated as of Jan.
2010).

8I do not intend to suggest that the IRS has been less than
diligent or skilled in its enforcement efforts. The problem does
not lie with the IRS — it lies with the persistence of transfer
pricing rules based on the arm’s-length standard, which make
the government’s enforcement task impossible.

9See supra note 7.
10The historical tendency of the U.S. tax laws to respect legal

agreements even among contracting parties that are commonly
owned may be associated with the long-standing doctrine of
Moline Properties v. Commissioner, 319 U.S. 436 (1943). Moline
Properties stands for the proposition that the legal personality of

a duly constituted corporation generally should be respected
under a corporate tax system. Such a doctrine is needed if a
corporate tax system is to be administered at all. However, the
doctrine should be subject to limitations if assignments of
income are to be controlled. Congress, in drafting legislation,
needs to ensure that the principle of Moline Properties cannot be
understood as preventing it from requiring apportionments of
income among legal entities when necessary to prevent income
shifting.

11The IRS recently issued new regulations under subpart F
dealing with contract manufacturing, in an attempt to limit
opportunities to assign income to low- and zero-tax countries
where little economic activity is performed. T.D. 9438, Doc
2008-27115, 2008 TNT 249-5; REG-150066-08, Doc 2008-27116,
2008 TNT 249-9. However, the new regulations are technically
complex, and it is unclear whether they will have a significant
effect on the extent to which income is apportioned to low- and
zero-tax countries.
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one of corporate wrongdoing also perpetuates the mis-
conception that more aggressive enforcement, or perhaps
more complex regulations, can remedy excessive income
shifting. No heightened level of enforcement and no
number of repeated attempts at revising regulations can
be effective, however, because the law itself is flawed.

The current system also entails massive administrative
costs, which are a deadweight loss to the economy of
billions of dollars annually. Very large sums are spent on
legal and accounting fees to create and maintain compli-
cated business structures that channel income to affiliates
in low- and zero-tax countries. Also, every multinational
company must compile voluminous transfer pricing
‘‘documentation’’ each year, incorporating lengthy eco-
nomic analysis of potential comparables gleaned from
commercially available databases. That documentation is
supposed to assist IRS agents in examinations, but in fact
it contains little if any useful information — because
typically, no useful information in the form of compa-
rables data is to be had. At best, the documentation offers
statistically estimated arm’s-length ranges that are so
wide as to treat almost any result as permissible.12 The
requirement of extensive transfer pricing documentation
merely creates the illusion that transfer pricing rules are
being enforced effectively, when they are not. Transfer
pricing documentation serves little if any useful purpose
and instead results in substantial economic waste.13

Taken as a whole, the money that businesses are required
to waste in trying to make current transfer pricing rules
enforceable (or appear to be enforceable) represents a
needless drain on business resources.

II. The Real Challenge of Reform
In view of the failure of today’s transfer pricing rules

to control the shifting of income, and the economic waste
entailed in administration, it may appear puzzling why
the current system has been tolerated. The reason that
serious transfer pricing reform has not been attempted
has nothing to do with whether the rules are effective.
The root of the problem is that over the past 40 years, as
a result of the transfer pricing rules and the configuration
of the subpart F rules, the effective tax rates of many
multinational companies have become much lower than
the statutory tax rate. Therefore, reform of the transfer
pricing rules without corresponding adjustments to other

parts of the tax laws could result in a substantial tax
increase on multinational business, with the increases
probably concentrated on companies in technology-
intensive industries. Indeed, fear of such an implicit tax
increase has been so pervasive that for either Congress or
Treasury to be seen as giving serious consideration to
more enforceable transfer pricing rules would send a
powerful political message that legislators and Treasury
officials have, understandably, been reluctant to send.

The only way to achieve an enforceable international
tax system will be to recognize that repair of the transfer
pricing rules, if implemented alone, would bring about a
large increase in business taxes and to take steps to
mitigate those increases. The current rules therefore
should be fixed only in the context of comprehensive tax
legislation that could adjust tax burdens in a way that is
acceptable to Congress. Trying to fix the transfer pricing
problem in a vacuum either would attract insurmount-
able political opposition or, if it succeeds, would have
undesirable economic consequences. Congress can effec-
tively address the unworkability of today’s transfer pric-
ing rules only in the context of comprehensive tax
legislation.

The history of the past 50 years shows the futility of
treating transfer pricing as a mere technical problem that
can be addressed in the absence of corresponding tax
changes. Twice since World War II Congress has sought
to delegate to Treasury the task of designing enforceable
transfer pricing rules, and both efforts ended in dismal
failure.14

First, in the legislation that ultimately became the
Revenue Act of 1962, the House version of the bill
directed Treasury to adopt a formulary system for the
pricing of intangibles. The final legislation eliminated
that instruction, but Congress directed Treasury to con-
sider transfer pricing regulations incorporating both
‘‘guidelines and formulas.’’ Six years later, Treasury is-
sued regulations based primarily on searches for compa-
rables, despite a warning by a leading corporate tax
authority that the regulations could prove unworkable.15

Twenty-four years after the 1962 act, in the Tax Reform
Act of 1986, Congress added the commensurate-with-
income rule to section 482 of the code, with the apparent
intent that information on the actual profitability of in-
tercompany licenses, as well as comparable royalty rates
that were available to the taxpayer at the inception of the
license, be taken into account in reviewing transfer pricing
for intangibles. Congress also directed Treasury to con-
sider whether transfer pricing regulations should be
‘‘modified in any respect.’’ The result, eight years later,
was revised regulations that, despite the legislative atten-
tion in 1986, hewed closely to their 1968 predecessor. As

12The inability to find comparables data that is practically
useful extends not only to searches of comparables for ‘‘non-
routine’’ transactions such as licenses of high-value intangibles,
but also to attempts to benchmark income from ‘‘routine’’
functions such as limited-risk distribution and manufacturing.
The problem is that in actuality, useful data are not available
with even remotely the frequency that current rules assume.

13About 10 years ago, a prominent European tax scholar
surveying the growth of the global transfer pricing industry
said, ‘‘The new specialty of ‘comparables experts’ is a concrete
example of . . . economic waste.’’ Hubert Hamaekers, ‘‘Arm’s
Length — How Long?’’ in International and Comparative Taxation,
Essays in Honour of Klaus Vogel 29, 44 (2001). By all appearances,
the resources devoted to transfer pricing documentation have
grown substantially since Prof. Hamaekers wrote, and the
documentation remains of little if any practical use.

14The legislative and regulatory developments discussed in
the following paragraphs are described in Michael C. Durst and
Robert E. Culbertson, ‘‘Clearing Away the Sand: Retrospective
Methods and Prospective Documentation in Transfer Pricing
Today,’’ 57 Tax L. Rev. 37, 48-64 (2003), which contain citations to
the relevant public records.

15James S. Eustice, ‘‘Tax Problems Arising From Transactions
Between Affiliated or Controlled Corporations,’’ 23 Tax L. Rev.
451, 517 (1968); see Culbertson and Durst, supra note 14, at 56.
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a result, despite the imposition of costly documentation
requirements and threats of onerous penalties, the transfer
pricing rules have remained unenforceable.

The attempts to delegate the revision of transfer
pricing rules to Treasury failed because Treasury, unlike
Congress, has no power to promulgate the mitigating
provisions that would offset the cost of increased U.S. tax
liabilities. Therefore, in both 1962 and 1986, when Con-
gress decided to hand transfer pricing over to Treasury
rather than address the difficult task of reform itself, it
ensured that no meaningful reform would be possible.

The fear of imposing a de facto corporate tax increase
remains valid. A substantial increase in corporate taxes
could reduce stock prices, thus, among other things,
reducing the value of retirement savings. Tax increases
could put U.S.-owned firms at a competitive disadvan-
tage — and information on that possibility should be
carefully developed as part of comprehensive tax re-
form.16 The only route to a workable international tax
system is to revise the transfer pricing rules as part of a
comprehensive reform so that Congress can control tax
burdens. As a practical matter, that means reform of
transfer pricing will need to be coupled with a substantial
reduction in corporate tax rates,17 perhaps accompanied
by targeted tax incentives such as enhanced research
credits, additional section 199 deductions, reduced rates
on intangibles-based income like those under the ‘‘patent
box’’ incentive used in the Netherlands, or other targeted
measures. A provision for a one-time repatriation of
currently deferred earnings, like that permitted several
years ago under section 965, might also be useful as a
way of transitioning to reform.

Unless Congress initiates comprehensive reform, the
current unenforceable and costly system will remain in
effect for the simple reason that there is no economically
sound way to reform it. The polarized political environ-

ment in Washington is not promising for comprehensive
and constructive tax reform.18 Comprehensive tax reform
requires trust among participants in the political system.
Comprehensive reform will require a bargain — reduction
of deferral opportunities in exchange for lower rates and
probably additional, targeted tax reductions. For a bargain
to be reached, those involved must be confident it will last.
There is no logic for corporations in sacrificing deferral for
lower rates if it appears likely that the rates will be in-
creased to their prior levels within a few years. Given the
political division in Congress, it is difficult to envision
how a durable bargain might be achieved. There can be
little question, however, that Congress needs to gain con-
trol over both expenditures and revenues.

Calls to wait until comprehensive reform before revis-
ing transfer pricing rules or making other international
changes should not lead to indefinite postponement of a
system that can be enforced. Congress should act
promptly19 — and should do so itself and not, as in 1962
and 1986, through an attempted delegation to Treasury.
At the same time, the possible resulting burdens on
business must be faced squarely and addressed carefully.
The nation’s fiscal situation requires that the tax system
be rationalized soon. It is time for participants in the
debate to refrain from posturing, to address important
structural issues like transfer pricing and effective tax
rates practically rather than rhetorically, and to proceed
with the urgent task of comprehensive reform.

16Senate Finance Committee Chair Max Baucus, D-Mont.,
observed at a May 26 meeting of the National Commission on
Fiscal Responsibility and Reform that Congress must do a better
job of gathering data about, and understanding, other countries’
tax systems in order to ensure that any U.S. tax reform places
U.S.-based businesses in a competitive position. (An unofficial
transcript of the hearing is available at http://www.c-
spanvideo.org/program/293737-1.)

17The corporate rate reduction necessary to compensate for
the removal of income-shifting opportunities would be larger
than the 5 percentage points or so that have been suggested in
connection with some international tax reform proposals in the
past. Many companies today manage to reduce their global
effective rates by between 15 and 20 percentage points, so it
would be necessary to halve the rate of the corporate income tax
to adequately compensate those companies. It may well be that
an across-the-board rate reduction of this magnitude will be
infeasible, so that an across-the-board rate reduction will have
to be combined with tax-reduction provisions targeted at those
categories of companies that are affected the most by interna-
tional tax reform.

18The agenda of comprehensive tax reform may include a
change from our current worldwide tax system to a territorial
system — a change that could lead to substantial simplification,
in part by eliminating the need for foreign tax credit rules with
all their complexity. A move to a territorial system could
enhance the international competitiveness of U.S. businesses. To
be feasible, however, it would require enforceable transfer
pricing rules, strengthened CFC rules, or a combination of the
two, to prevent income from being steered to low- or zero-tax
countries where the income would not only be deferred but
would be exempted permanently from U.S. taxation.

19It is within the bounds of technical feasibility to design
legislation that avoids the trap of endorsing income-shifting
contracts, and also avoids the need for searches for comparables
resulting in a more predictable and enforceable system. My own
attempt to draft statutory language can be found in Michael C.
Durst, ‘‘A Statutory Proposal for U.S. Transfer Pricing Reform,’’
Tax Notes, June 11, 2007, p. 1047, Doc 2007-12446, or 2007 TNT
113-47. A version of this language with technical refinements
can be found as Appendix B in Avi-Yonah et al., supra note 2, at
540-553. The statutory language plainly contains elements that
can be described as formulary, although it also relies heavily on
the profit split method that is used under arm’s-length transfer
pricing rules. And, again, labels should not be controlling; the
test is whether the statute will work, not what some might call
it. Undoubtedly, important further improvements can be made
to the draft legislation as it is currently published; the result of
a well-crafted statute would, I think, be a system that is far more
functional than the current one.
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