
Ruminations on the Government’s
Position in Textron

By Kenneth B. Clark

The decision of the First Circuit Court of Appeals in
United States v. Textron1 is significant for the tax commu-
nity, particularly in light of the IRS commissioner’s plans
to require disclosure of uncertain tax positions, as set
forth in Announcement 2010-9.2 As IRS auditors begin to
focus on examining items that must be disclosed under
the guidance, they will likely ask questions seeking
information that may be contained in, or that relates to, a
taxpayer’s financial reserve workpapers, despite the Ser-
vice’s current stated policy of restraint. The extent to
which information in tax reserve workpapers is protected
by privilege is already an important issue for taxpayers.
With the likelihood of increased scrutiny by the IRS of
uncertain tax positions, securing legal advice relating to
reserve positions (and preparing for possible litigation
relating to them) will become all the more critical. Yet
Textron, at least in the First Circuit, may provide the
Service cover to secure that information.

Not surprisingly, Textron requested that the U.S. Su-
preme Court review the judgment of the First Circuit.
Textron filed its petition for writ of certiorari on Decem-
ber 24, 2009.3 On April 12, 2010, the Department of Justice

filed a brief on behalf of the United States opposing
Textron’s writ.4 On May 24, 2010, the Supreme Court
denied certiorari.5

The United States had various approaches it could
have taken in response to Textron’s request. It could have
acknowledged the importance of the case. It could have
said much more about the fundamental importance of
the work product doctrine, which protects work done in
anticipation of litigation. It could have taken the position
that the decision conflicted with the decisions of other
federal circuits, and joined in Textron’s request for re-
view, seeking a uniform national approach to the work
product doctrine. Unfortunately, it did none of these.
Rather, the government argues that the First Circuit’s
approach is not new and does not conflict with existing
judicial law. A number of the contentions in the govern-
ment’s brief are curious and thought-provoking. This
article discusses some of those positions.

The First Circuit’s New Legal Standard

A principal and potentially critical argument in the
government’s brief is that the First Circuit’s en banc
decision does not conflict with existing appellate deci-
sions. In one section of the brief, the government focuses
on the law of the First Circuit itself. The most widely
adopted test of whether a document is prepared ‘‘in
anticipation’’ of litigation and thus subject to the work
product privilege is the ‘‘because of’’ test.6 The First
Circuit adopted this test in Maine v. United States Dep’t of
the Interior.7 In its brief, the government asserts that
Textron follows the First Circuit’s decision in Maine, and
points to explicit language in Textron, in which the
majority states that it ‘‘reaffirm[s] en banc’’ its decision in
Maine.8 In part, the government’s position is that because
the majority says it follows Maine and the ‘‘because of’’

1United States v. Textron Inc., 577 F.3d 21 (1st Cir. 2009), Doc
2009-18383, 2009 TNT 155-7 (en banc), petition for cert. filed (U.S.
Dec. 24, 2009) (No. 09-750), Doc 2009-28371, 2009 TNT 247-9.

2Announcement 2010-9, 2010-7 IRB 408, Doc 2010-1882, 2010
TNT 17-14.

3Textron Inc., supra note 1.

4Brief for Respondent, United States v. Textron Inc., No. 09-750
(U.S. filed Apr. 12, 2010) (Government’s Opposition Brief), Doc
2010-8101, 2010 TNT 71-24.

5Textron Inc. v. United States, U.S. No. 09-750 (cert. denied
May 24, 2010).

6See, e.g., In re Sealed Case, 146 F.3d 881, 884 (D.C. Cir. 1998);
United States v. Adlman, 134 F.3d 1194, 1202-1203, Doc 98-7109, 98
TNT 36-15 (2d Cir. 1998); Martin v. Bally’s Park Place Hotel &
Casino, 983 F.2d 1252, 1260 (3d Cir. 1993); National Union Fire Ins.
Co. v. Murray Sheet Metal Co., 967 F.2d 980, 984 (4th Cir. 1992);
United States v. Roxworthy, 457 F.3d 590, 593 (6th Cir. 2006), Doc
2006-15129, 2006 TNT 155-7; Binks Mfg. Co. v. National Presto
Indus., Inc., 709 F.2d 1109, 1118-1119 (7th Cir. 1983); Simon v. G.D.
Searle & Co., 816 F.2d 397, 401 (8th Cir.), cert. denied, 484 U.S. 917
(1987); In re Grand Jury Subpoena, 357 F.3d 900, 907 (9th Cir. 2004).

7298 F.3d 60 (1st Cir. 2002).
8Government’s Opposition Brief, supra note 4, at 15; Textron

Inc., 577 F.3d at 26, supra note 1.
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tax litigation group. He and his firm have represented
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thank his partner, Adam Halpern, for helpful com-
ments.

The Textron decision may become even more im-
portant in light of the IRS’s decision to require disclo-
sure of information relating to tax reserves. The
government’s brief in opposition to Supreme Court
review is disappointing, containing arguments that
disregard the decision itself and do not serve the
public interest.
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test, it does. Take the Textron opinion at face value, in
other words. Since it is written, it must be true.

It is not uncommon, however, for a court (especially
an appellate court) to give lip service to a rule but sub
rosa adopt or apply a different standard. That is one of
the criticisms of Textron raised by the dissenting opinion
in the case, authored by Judge Torruella, who says the
majority’s rejection of the ‘‘because of’’ standard is
‘‘quiet,’’ the majority never even cites the test, and it
carefully ignores much of the First Circuit’s earlier deci-
sion in Maine.9 The dissent goes on to charge the Textron
majority with essentially looking to see if a document is
‘‘prepared for’’ litigation and also apparently requiring
that a document be ‘‘for use’’ in litigation for it to be
protected by the work product doctrine.10 The dissent
cites the majority’s focus on the ‘‘touch and feel’’ of
documents to further confirm that the majority has
quietly departed from the ‘‘because of’’ standard.11 The
majority, Judge Torruella concludes, substitutes a ‘‘pre-
pared for use’’ standard, informed by a ‘‘touch and feel’’
analysis, to overturn or modify the prevailing standard in
the First Circuit, an approach at odds with that of most
other federal circuits.

The government brief does not refer to the Textron
dissent directly, but poses various arguments to try to
reinforce its position that the majority’s brief reference to
its adherence to Maine should be taken at face value. One
striking problem with the government’s brief is what it
largely ignores. In its analytic revision of the majority
opinion, the government does not address repeated state-
ments by the majority that establish a new work product
test in the First Circuit. For example, at the outset of the
case, the Textron majority explains that the Supreme
Court has not ruled on the issue presented, ‘‘namely, one
in which a document is not in any way prepared ‘for’
litigation.’’12 Thus, in its very framing of the core issue,
Textron promulgates a ‘‘prepared for use’’ standard. This
framing is hard to ignore, but the government brief
effectively does so. The majority reaffirms its formulation
of the work product standard when it reviews the
approach of the district court decision. The majority
writes that the district judge ‘‘did not say that the
workpapers were prepared for use in possible litiga-
tion.’’13 The majority even italicizes part of the latter
sentence, evidently to emphasize its importance. Of
course, the majority is taking the lower court to task for
not applying the appropriate standard. And again, the
government brief ignores what is written.

The majority’s adoption of a ‘‘prepared for use’’ stand-
ard is not hidden. The majority defends its formulation of
the work product doctrine later in its opinion when it
explains, ‘‘The focus of work product protection has been
on materials prepared for use in litigation.’’14 The majori-
ty’s repetition of the phrase ‘‘prepared for use’’ is hardly

coincidental, yet the government ignores the mantra. The
Textron majority also addresses the literal language of
Federal Rule of Civil Procedure 26(b)(3), apparently
trying to make the case that the majority’s ‘‘prepared for
use’’ standard directly follows from this codification of
the work product rule. The majority posits that the
language of the rule (‘‘prepared in anticipation of litiga-
tion or for trial’’) actually means ‘‘prepared for litiga-
tion.’’15 In short, Textron frames the controlling issue as
whether the workpapers in the case were ‘‘prepared for’’
(not ‘‘because of’’) litigation, then tries to defend its
formulation by historical analysis and by interpreting the
words in the codified rule. The government brief turns a
blind eye not only to many statements in Textron, but also
to the analytical structure of the opinion.

Certainly Textron contains some confusing language
that may reasonably be subject to divergent interpreta-
tions. However, the majority’s numerous direct refer-
ences to and defense of a ‘‘prepared for use’’ standard are
not particularly confusing and should not be difficult to
understand. The majority practically beats the reader
over the head with its new standard. It says that every
lawyer knows the touch and feel of work product docu-
ments; these are ‘‘materials prepared for a . . . law suit
. . . [and] there is no evidence in this case that the
workpapers were prepared for such a use.’’16 In light of
the majority’s clear enunciation and vigorous defense of
its ‘‘prepared for use’’ formulation, the government’s
argument that the First Circuit simply is adhering to
Maine and the ‘‘because of’’ test followed in other circuits
rings hollow.

The ‘Dual Purpose’ Doctrine

The Textron dissent construes the majority decision as
adopting a broad, unprecedented rule that all tax accrual
workpapers are not protected by the work product
privilege and that dual purpose documents (that is, those
generated both in anticipation of litigation and for busi-
ness purposes) are now discoverable in the First Circuit.
The dissent’s reading of the majority opinion is sup-
ported by various statements in the opinion. Yet as this
author has discussed in a previous article, the decision
also contains various factors that may limit its future
application.17

Litigators would have welcomed clarification of the
reach of Textron in the First Circuit and further authori-
tative elaboration on the dual purpose doctrine. It would
seem that a document may be written to comply with or
because of statutory requirements and, at the same time,
be written by or for attorneys to educate them or other-
wise prepare for litigation, even using Textron’s and the
government’s narrow interpretation of the work product
rule. Lawyers should be able to freely advise clients and
prepare for litigation with a clear understanding of
whether their work is privileged. Lawyers and their

9Textron Inc., 577 F.3d at 32, supra note 1.
10Id. at 33 and n.11.
11Id. at 34.
12Id. at 26.
13Id. at 27.
14Id. at 29.

15Id. at 29.
16Id. at 30.
17Kenneth B. Clark, ‘‘A Different View of Textron,’’ Tax Notes,

Dec. 14, 2009, p. 1197, Doc. 2009-25253, 2009 TNT 238-7.
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clients should know unambiguously whether the impo-
sition or existence of a statutory or regulatory mandate
automatically means that documents prepared in connec-
tion with the matter are not protected by the work
product privilege.

These work product issues will now not be clarified in
the immediate future. According to the government’s
view, the documents at issue in Textron simply were not
prepared in anticipation of litigation, regardless of (and
because of) the statutory requirements underlying the
creation of those documents. The government brief can
be read to say that the dual purpose doctrine does not
matter in this case. It is disappointing that the govern-
ment has taken this position, because Supreme Court
elaboration on the dual purpose doctrine would have
been helpful for lawyers and their clients alike.

The ‘Litigation’ Part of Work Product

The government makes an interesting argument at the
end of its brief. It claims that the workpapers at issue
were not made in anticipation of litigation because
neither an audit nor a proceeding before the Service’s
appeals office is really adversarial.18 The petitioner and
the various amici, the government suggests, improperly
treat all disputes as ‘‘litigation’’ within the meaning of the
work product rule.19 The government says they are not.
Rather, the interactions between the IRS and taxpayers
are nonadversarial, merely two players acting in the U.S.
federal tax regulatory scheme. The government tries to
support this view of the tax process by citing an article on
the subject of abusive tax avoidance published in Tax
Notes.20

One curious aspect of the government’s position is
that its argument is not advanced by the First Circuit to
support its en banc decision. The government begins by
arguing that the First Circuit decision is ‘‘correct’’ and
defends the ‘‘ultimate holding’’ of the opinion.21 The
meaning of these carefully chosen words becomes clearer
when considering the government’s argument that
Textron was not preparing for ‘‘litigation.’’ What the
government really is doing — although it is very careful
not to say so too loudly — is defending a result it likes,
but not by any means entirely embracing Textron’s ratio-
nale. Thus, it not only ignores repeated express state-
ments concerning the new test advanced by the First
Circuit, but it also comes up with new theories to sustain
Textron’s result — the government’s ‘‘no anticipation of
litigation’’ argument being one such position. Interest-
ingly, the government’s approach in Textron is similar to
the tactic it took when opposing rehearing by the Court
of Appeals for the Ninth Circuit in the widely publicized

Xilinx case.22 In opposing rehearing, the government
defended the result in the Ninth Circuit’s initial opinion,
but took great care to not amplify its fundamental
disagreement with that court’s reasoning. In the recently
issued Xilinx decision, one Ninth Circuit judge made
pointed comments concerning the government’s refusal
to defend that court’s initial rationale.23

One may speculate that the government’s ‘‘no antici-
pation of litigation’’ argument was an effort to persuade
Supreme Court clerks who are not experienced in tax
controversy work. The memoranda and assessments of
those clerks may have been an important influence on the
Supreme Court’s denial of certiorari. There is some irony
in the government’s approach, since part of the rationale
of the First Circuit in Textron is to consider what ‘‘any
experienced litigator’’ would think about the workpapers
at issue.24 The government’s argument does not accord
with that approach, because any experienced litigator
hardly would regard IRS Appeals mediations as nonad-
versarial. Mediation by nature is an effort to resolve a
controversy between two parties whose positions are at
odds.

The government’s practice of advancing new argu-
ments in defense of a result is concerning. When the
government advances new late-stage arguments not
clearly adopted by a reviewing court, those arguments
are not thoroughly tested and their presumptions may
not have been fairly considered. The wider implication of
the government’s argument is that documents prepared
by or for an attorney in preparation for a mediation
should not be subject to the work product privilege. Such
a rule would apply to government attorneys as well as to
private-sector counsel, and would be bad policy, pure
and simple. The attorneys who wrote the government
brief undoubtedly did not canvass government attorneys
who work on mediations to see if they concur with the
government’s argument and believe that documents they
prepare for mediations should no longer be protected by
the work product privilege.

Another troubling aspect of the government’s ‘‘no
anticipation of litigation’’ argument is that it does not
challenge key facts referenced in Textron. Again, the
government brief argues that Textron’s anticipation of an
audit or appeal is not anticipation of litigation over any
or all uncertain tax items in the company’s tax accrual
workpapers.25 This argument sidesteps the point made
by the Textron majority that Textron ‘‘testified that some-
times it had litigated disputed tax issues in federal
court.’’26 It essentially ignores the majority’s further state-
ment that ‘‘Textron’s evidence was to the effect that

18Government’s Opposition Brief, supra note 4, at 27.
19Id. at 27.
20Id. at 28, citing Dennis J. Ventry Jr., ‘‘Protecting Abusive Tax

Avoidance,’’ Tax Notes, Sept. 1, 2008, p. 857, Doc 2008-18132, or
2008 TNT 171-26. The article is a critique of the district court
Textron decision, and thus appears to be cited to buttress the
government’s overall appellate argument.

21Government’s Opposition Brief, supra note 4, at 12-13.

22Xilinx, Inc. v. Commissioner, Nos. 06-74246, 06-74269, 2010
U.S. APP LEXIS 5795 (9th Cir. Mar. 22, 2010), Doc 2010-6163,
2010 TNT 55-12.

23Id. at 19-20, n.3.
24Textron Inc., 577 F.3d at 28, supra note 1.
25Government’s Opposition Brief, supra note 4, at 27.
26Textron Inc., supra note 1, at 24. The government is certainly

aware of Textron’s prior litigation, because it references it in a
footnote in its brief. Government’s Opposition Brief, supra note
4, at 27-28, n.18. Yet the government then ignores the prior
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litigation over specific items was always a possibility.’’27

The district court decision goes further, citing Textron’s
prior tax litigations. The First Circuit itself resolved one
of these cases.28 In short, Textron’s preparation of reserve
workpapers was preceded and informed by its involve-
ment in previous tax controversies that resulted in actual
‘‘litigation,’’ under the narrowest definition of that term.
The government argument that attorney preparation for
an audit or appeal is not sufficient to meet the ‘‘in
anticipation of litigation’’ requirement of the work prod-
uct privilege is incorrect in light of the inherently adver-
sarial aspect of appeals proceedings and the possibility
that such proceedings will not be successful. Yet even if
the government’s argument were correct, it would be
irrelevant, because Textron actually had been engaged in
and anticipated actual litigation. In short, on the record
presented, the government’s attack on Textron’s concern
about or the prospect of future litigation is highly sus-
pect. Textron had the subjective and objective belief that
litigation was a real possibility, and this belief is a key
part of the work product standard adopted in other
circuits.29

Conclusion

The government brief is disappointing. The govern-
ment could have supported the request for Supreme
Court review while urging that tax accrual workpapers
should not be subject to the work product privilege.
Without compromising its litigation position, the govern-
ment could have said much more regarding the impor-
tance of the work product doctrine and joined in the
taxpayer’s and the Textron dissent’s request for review of
the en banc decision. Elaboration by the Supreme Court
regarding the work product privilege would have been
helpful to tax and nontax practitioners alike. That is very
much the point of several of the amici briefs. In seeking
to defend the result reached by Textron and to preserve a
sword for the IRS to secure documents, the government
did not consider the wider needs of the bar. A different
approach by the United States on brief would have more
broadly served the public interest.

Textron tax litigation when making its argument about the
nature of IRS audits and appeals.

27Id. at 25.
28Textron Inc. v. Commissioner, 336 F.3d 26 (1st Cir. 2003), Doc

2003-16860, 2003 TNT 138-11.
29E.g., United States v. Roxworthy, supra note 6; In re Sealed

Case, supra note 6.
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