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Outline: 
 
I. My interest in political activity funded through 501(c)(3) organizations 
stems from: 
  
A. IRS 2004 Political Activity Compliance Initiative. 
 

1. 72% of 166 cases examined showed prohibited political 
activity. 
 
2. The PACI Team “strongly recommend[ed], that in future 
election cycles, the IRS increase its use of revocation [of tax 
exempt status] in cases warranting this sanction.” 

  
B. H.R. 235 “Houses of Worship Free Speech Restoration Act of 2005” 
 

“An organization described in section 1760(b)(1)(a)(1) (sic) or section 
508(c)(1)(A) shall not fail to be treated as organized and operated 
exclusively for a religious purpose, nor shall it be deemed to have 
participated in or intervened in any political campaign on behalf of (or 
in opposition to) any candidate for public office, for purposes of 
subsection [501] (c)(3) or section 170(c)(2), … because of the content, 
preparation, or presentation of any homily, sermon, teaching, 
dialectic, or other presentation made during religious services or 
gatherings.” 

 
C. S. 178 “Religious Freedom Act of 2007” 
 

“In General – Notwithstanding any other provision of law, no 
organization described in subsection (b) may be denied its Federal tax 
exemption under the Internal Revenue Code of 1986 by administrative 
or judicial action, nor shall donors to such organization be denied the 



deductibility of their contributions under such code, because such 
organization engages in an activity that is protected by the United 
States Constitution, including comment on public issues, election 
contests, and pending legislation made in the theological or 
philosophical context of such organization. 

 
D. Ohio State University Michael E. Moritz College of Law Professor Allan 
J. Samansky, Robert J. Watkins/Proctor & Gamble Designated Professor of 
Law, will publish an article in the spring 2007 edition of the Georgetown 
Journal of Public Policy where he takes the view that strict government 
enforcement of the rule that tax-favored status of churches, conditioned on 
the clergy and other religious leaders not giving their views on issues and 
candidates in elections, risks violation of rights guaranteed by the Religious 
Freedom Restoration Act and the Free Exercise Clause of the First 
Amendment. Furthermore Professor Samansky believes that involvement of 
churches in campaigns would be an effective counterweight to moneyed 
interests that try to influence the voting public. 
 
E. Ohio State University Michael E. Moritz College of Law Professor 
Donald B. Tobin, Associate Dean for Academic Affairs, will publish an 
article in the spring 2007 edition of the Georgetown Law Journal where he 
takes the view that the political ban contained in section 501(c)(3) protects 
taxpayer subsidized 501(c)(3) organizations from being corrupted, co-opted 
or coerced. And that it protects democracy by keeping all groups on a level 
playing field. 
 
II. Items NOT addressed: 
 
A. Claims that the prohibition against political campaigning by IRC § 
501(c)(3) organizations violates the U. S. Constitution. 
 
B. Issue advocacy that does not contain overt indications of support or 
opposition to a particular candidate. 
 
C. Lobbying activities permissible under IRC § 501(h). 
 
D. Political campaigning by clergy without the use of any resources 
provided by a IRC § 501(c)(3) organization. 
 
III. Analytical structure: 



 
A. Horizontal Equity based on Supreme Court Jurisprudence of Tax 
Fairness, Richard J. Wood, 36 Seton Hall Law Review 421 (2006) 
 

1. Substantive horizontal equity based on taxpayers’ income, wealth 
or consumption. 
 
2. Systemic horizontal equity based on consistent, regular, and certain 
treatment of similarly situated taxpayers. 

 
IV. Illustrations: 
 

A. For purposes of the first comparison assume that Greta wishes to pay 
for political speech and is willing to forgo $1000 of consumption in 
exchange for that speech. Assume further that she will contribute to a § 
501(c)(3) religious organization that shares her views and that she is in the 
33% marginal federal income tax bracket. The religious organization, let us 
call it Little Church on the Prairie (LCP), will use the money, and that of 
other contributors, to build a hall in which political views will be expressed, 
it will pay a speaker to express those views, and it will develop a 
communications network to disseminate those views. If the speech that 
Greta wants to support is within the shield provided by the Act, then under 
these assumptions Greta can contribute $1492.54.1 The tax savings to Greta 
would amount to $492.54. Accordingly, her net reduction in consumption 
would be only $1000. Of course, Greta could also choose to fund only $1000 
of political speech at a cost to her of only $667.2 The choice would not affect 
the tax fairness analysis. 

                                                 
1. This illustration proceeds from the idea that Greta would reduce her tax liability according to the 

equation X - .33X = 1000 where X is the amount Greta could contribute to a § 501(c)(3) religious organization 

that would use her money to support political speech and where subtracting the tax savings of X were calculated 

using Greta’s marginal rate of 33%. That equation simplifies to .67X = 1000 and X = 1492.54. If Greta 

contributes $1492.54 to the church and the church is not in violation of I.R.C. § 501(c)(3) then Greta would 

reduce her taxes by 33% of $1492.54 or $492.54. 

2. If Greta contributes $1000 to the political speaking church her tax savings would be 33% of $1000 or 

$333. 



The imaginary taxpayer named Oliver has the same taxable income as 
Greta and is therefore in the same 33% tax bracket. Furthermore Oliver also 
wants to forgo $1000 in consumption in order to fund political speech. 
However, rather than contributing to a religious organization Oliver either 
contributes to an existing political party or he buys the political speech 
directly through the renting of a hall, payment to a speaker and the purchase 
of time or space in mass media. In the case of a payment to a political party 
Oliver cannot pay more than $1000 and will still forgo only $1000 in 
consumption because political parties are not within the scope of I.R.C. § 
170(a) and its grant of deductibility for contributions to I.R.C. § 501(c)(3) 
organizations. Political organizations are themselves exempt from tax under 
I.R.C. § 527(a). However, because political parties are not exempt under 
I.R.C. § 501(c)(3), Oliver cannot deduct the payments he makes to such an 
organization and his payment is therefore not subsidized as it would be for 
Greta and her contribution. This is what I have called the multiplier effect of 
contributions to § 501(c)(3) organizations. Greta’s net contribution of $1000 
costs her only $667 while Oliver’s costs him $1000. The deductibility of 
Greta’s contribution under I.R.C. § 170(a) effectively multiplies her payment 
by 150%.3  

 
B. The second way in which political speech by churches would violate 

tax fairness principles is illustrated by comparing the above described 
fictional taxpayer Greta and her colleague Pamela. Again assuming that 
Greta wishes to fund political speech by forgoing $1,000 worth of 
consumption, she will contribute $1492.54 to LCP. Pamela also wishes to 
fund political speech and wishes to forgo $1000 in consumption. However, 
because Pamela has a lower income and occupies the lower 25% marginal 
federal income tax bracket, she can only contribute $1333.33 to fund the 
political speech of the church of her choice.4 As mentioned above with 
respect to Greta, Pamela could also contribute $1000 and receive a subsidy 
in the form of $250 in reduced tax liability. In either case Pamela is 
                                                 

3.  677 x 150% = 1000.5 

4. Here Pamela would reduce her tax liability according to the equation X - .25X = 1,000 where X is the 

amount Pamela could contribute to a § 501(c)(3) religious organization that would use her money to support 

political speech and where subtracting the tax savings of X was calculated using Pamela’s marginal rate of 25%. 

That equation simplifies to .75X = 1000 and X = 1333.33. If Greta contributes $1333.33 to the church and the 

church is not in violation of § 501(c)(3), then Greta would reduce her taxes by 25% of $1333.33 or $333.33. 



disfavored with respect to Greta. The advantage goes to the political speech 
favored by Greta even though both she and Pamela wish to forgo the same 
amount of consumption and both are engaged in exactly the same economic 
activity. When each forgoes $1000 in consumption, Greta supports her 
political speech by paying $1492.54 to the § 501(c)(3) religious organization 
that endorses the candidate of her choice but Pamela supports her speech by 
paying only $1333.33.  
 
V. Discussion: 
 
A. Multiplier effect of IRC § 170(a), 501(c)(3) and 107. 
 
B. Shield provided by the Act. 
 
C. Disparate treatment of IRC § 501(c)(3)’s. e.g. NAACP 
 


