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      November 29, 2005 
 
Dear all,  
 
 As I know you are well aware, the issue of implicit intervention into political campaigns by 
section 501(c )(3) organizations is currently receiving a great deal of attention, not only in my home 
town of Los Angeles, but also nationally.  The line between political intervention and issue advocacy is 
uncertain at best, and thus the duty of the Exempt Organization division to enforce the prohibition on 
political intervention by such organizations is an extraordinary difficult one. 
   
 In 1995, the ABA Exempt Organizations Committee, commenting on the chapter entitled 
“Election Year Issues” in the IRS 1993 Exempt Organizations Continuing Professional Education Text, 
wrote to the Commissioner that “all agree on the need for more precise guidance than is currently 
available in the area of political activity.”  See 95 TNT 53-11 (March 17, 1995).  In the decade since the 
ABA submitted those comments, the need for precedential guidance has grown more pressing, as recent 
events demonstrate.   
 
 Given that questions of implicit intervention turn on the particular facts and circumstances of 
each situation, drafting a comprehensive set of regulations in this area would be particularly 
challenging.  I believe, however, that guidance short of regulations, in particular a revenue procedure, 
would go a long way toward not only reducing disputes between the Service and section 501(c)(3) 
organizations, but also giving these organizations some certainty as to what is permissible behavior.   
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My own view is that, given the fundamental First Amendment values that are implicated by 
these rules and the fact that the available sanction for violating the political intervention prohibition is 
revocation of exemption, it is better to err on the side of allowing rather than denying political speech.   
Thus, I suggest that any such guidance go beyond positions the IRS has taken in such publications as the 
chapters in the 1993 and 2002 Continuing Professional Education texts or the IRS Tax Guide for 
Churches and Religious Organizations. 
 
 To all these ends, I enclose a set of four safe harbors that I have drafted as a possible first step in 
thinking about new ways to begin to address this important issue. Of course, I would be happy to 
discuss these matters further with any of you and to help in whatever way I can. 
 
 Please know that these suggestions represent my personal thoughts and do not represent the 
views of Loyola Law School or any other organization with which I am affiliated.  
 
      Sincerely, 
 
 
 
      Ellen Aprill 
      John E. Anderson Professor of Tax Law 
      Associate Dean for Academic Programs 
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