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What Is a 'Sale' for Sales Tax Purposes?  

 
by John Swain 

 
"Don't tax you, don't tax me, tax that fellow behind the tree." -- Russell Long 

In broad brushstrokes, the American retail sales tax is a tax on the sale of tangible personal property, 
other than a sale for resale, measured by the sales price.1 Thus, to understand the sales tax, we must 
understand the core concepts of "sale," "tangible personal property," "sale for resale," and "sales 
price." To the extent real property, intangible property, or services are included in the tax base, we 
must grasp the scope of those terms as well, although it is more likely that these items involve state 
specific definitions less susceptible to generalization. Accordingly, this column focuses on tangible 
personal property transactions.  

Of these core concepts, "sale"2 probably receives the least attention from the courts, and even the 
statute writers. For example, the Streamlined Sales and Use Tax Agreement (SSUTA) defines all of 
these core concepts except "sale."3 Several reasons might explain why these other concepts receive 
more attention. First, it may be that "sale" is seen as so basic a concept that it is difficult to write a 
useful, non-self-referential definition. We know it when we see it.  

Second, the case law has more thoroughly explored the definition and scope of "tangible personal property," for example, 
because so many transactions involve a mixture of both tangible personal property and services.4 Often the components of these 
transactions are not easily severed, giving rise to numerous disputes over the characterization of mixed transactions.5  

Third, this same aspect of the retail sales tax -- that it extends only to tangible personal property transactions -- gives rise to a host 
of interpretative disputes over the measure of the sales price. Typical of these interpretive questions is whether delivery, finance, 
or other services charges should be included.  

Fourth, and again (in part) because of the distinction made in the traditional sales tax between sales of tangible personal property 
and sales of services, the scope of "sale for resale" is frequently litigated. Nontaxable service businesses often make incidental 
transfers of tangible personal property to their customers. Yet to treat as a nontaxable sale for resale, for example, a supplier's 
sale of the paper on which an attorney writes a will, would shrink the tax base. Sales of such items would "escape" taxation by 
being subsequently "resold" in a nontaxable service transaction. As a result, a sizable body of law has arisen as taxpayers seek to 
exploit this "loophole," while taxing authorities seek to close it.6 Courts in these cases often purport to look to the general definition 
of sale to resolve the issue of whether a resale has occurred. The interpretation of "sale" in these cases is suspect, however, 
because of the underlying policy consideration of protecting the tax base.7  

Accordingly, this column addresses the definition of sale outside the context of "sales for resale."  

Statutory Definitions of Sale 
 
Statutory definitions of a sale generally require the transfer of title or possession for a consideration. Further, many statutes 
specifically bring leases and/or licenses within the scope of sale. New Jersey, a streamlined state, offers a typical statutory 
definition of "sale, selling or purchase":  

 
[A]ny transfer of title or possession or both, exchange or barter, rental, lease or license to use or consume, conditional or 
otherwise, in any manner or by any means whatsoever for a consideration, or any agreement therefor, including the 
rendering of any service, taxable under this act, for a consideration or any agreement therefor.8 



 
North Carolina, another streamlined state, provides a similarly broad, yet more concise, definition of "sale or selling": 

 
The transfer of title or possession of tangible personal property, conditional or otherwise, in any manner or by any means 
whatsoever, for a consideration paid or to be paid.9 

 
Michigan, also a streamlined state, defines retail sale by reference to the term "sale," but, like SSUTA, treats "sale" as a term 
requiring no definition.10 Nevertheless, the Michigan provision that imposes the sales tax offers some guidance by levying the tax 
on the business of making sales at retail "by which ownership of tangible personal property is transferred for consideration."11 

Plainly then, statutory definitions of sale are quite broad, and it is generally through separate provisions limiting the scope of the 
tax to retail sales of tangible personal property and enumerated services that the sales tax is limited and refined. Nevertheless, the 
reach of the general definition of sale is tested on several frontiers, including the following: (1) secured transactions and 
collateralized loans; (2) repossessions and foreclosures; (3) leases; (4) sale-leasebacks; (5) licenses; (6) bailments; (7) 
consignments; (8) gifts; (9) barter transactions; and (10) various corporate transactions, including intracompany and affiliate 
transactions, contributions of capital, and mergers and acquisitions.  

The common thread running through these gray-area transactions is that although they appear to satisfy the literal requirements 
of a sale by involving a transfer of title or possession for a consideration (except gifts), they stretch our common understanding of 
the term "sale" and of the policies underlying the sales tax. Excluded from this discussion are items involving the measure of the 
tax (such as transportation and interest charges), or transactions that undisputedly involve sales as commonly understood, but are 
exempt or excluded from sales tax because of the nature of the sale, such as (a) sales of services; (b) sales of services mixed 
with sales of tangible personal property; (c) sales for resale; (d) bulk or casual sales; (e) sales of exempt items; or (f) sales by 
exempt entities.  

Today's column addresses: (1) secured transactions and collateralized loans; (2) repossessions and foreclosures; (3) leases; and 
(4) sale-leasebacks. The next column will address the remaining gray-area transactions.  

Readers are reminded that what follows is a general discussion of basic patterns and themes in the U.S. retail sales tax, and that 
the law can vary from state to state. In some instances, the SSUTA provides for uniform treatment of a transaction category. That 
uniform treatment, however, prevails only in streamlined states.  

Secured Transactions And Collateralized Loans 
 
When S transfers tangible personal property to P in exchange for P's promise to pay, possession and/or title has been transferred 
from S to P for a consideration. Accordingly, it is well-settled that this is a sale for sales tax purposes even if S has retained a 
security interest in the property. Some states expressly provide for this result in their definition of sale. Arizona, for example, 
includes as a sale "any transaction by which the possession of property is transferred but the seller retains the title as security for 
the payment of the price."12  

Consider, however, the case in which B initially has title to and possession of tangible personal property, and B then conveys to L 
a security interest in the property in consideration for a loan from L to B. Here, L appears to be a mere lender. Nevertheless, L has 
taken an interest in tangible personal property in exchange for consideration (the loan). Indeed, L might also take possession of 
the collateral, such as in a pawn transaction. Superficially, this transaction might appear to qualify as a sale because there has 
been a transfer of title13 or possession for a consideration. Usually, however, the mere use of tangible personal property to 
collateralize a loan is not treated as a sale. Virginia, for example, excludes "a transfer of ownership or possession . . . made to 
secure payment of an obligation" from its definition of sale.14  

Repossessions and Foreclosures 
 
Assume that B transfers possession of tangible personal property to L as collateral for a loan. B defaults, and L assumes complete 
ownership of the property.15 Alternatively, assume that B has given L a security interest in the property, and L takes title and 
possession upon B's default. In either case, has B sold property to L for sales tax purposes?16 Literal application of the definition 
of sale might compel an affirmative answer. B has parted with title and possession in exchange for a consideration -- the unrepaid 
proceeds of the loan. Note further that if the repossession is not taxable, B and L could attempt to structure a sales tax avoidance 
transaction. L could purport to lend money to B in exchange for a security interest in property that L desires to purchase from B. B 
would then "default," keep the "loan" proceeds, and part with the property.17  

In the normal lending context, the issue of whether a sale has occurred18 does not arise because lenders (such as pawnbrokers) 
typically resell the foreclosed collateral. Thus they avoid sales tax on the "acquisition" of the collateral by holding it for resale.19 



Also, the borrower is frequently not a retailer, and thus even if the transfer of collateral to the lender was a sale, it would be subject 
to a casual sale exemption. This result is tenable in cases in which the defaulting borrower paid sales tax on the initial purchase of 
the collateral, since the tax on the lender's consumption, in effect, has been prepaid.20  

The Colorado sales tax regulations address this issue in the context of a seller repossessing property from a defaulting buyer, 
providing:  

 
A seller is not liable for sales or use tax on the transaction of repossessing tangible personal property on which the seller 
retained a security interest as long as the repossessed property is placed in inventory and held for resale (at retail or 
wholesale). Repossessed property converted to personal or business use is subject to sales or use tax calculated at the fair 
market value at the date of conversion.21 

 
Similarly, the Iowa tax treatment of repossessed vehicles hinges on whether the vehicle is held for resale in the regular course of 
business or converted for use.22 

Leases 
 
In common parlance, a lease is not a sale. Most states, however, include leasing within the scope of their sales tax, often by 
including leasing within the definition of sale.23 Some states do not tax leasing, but rather treat the lessor as the consumer of the 
leased item, while a few states give the lessor the option of paying tax on either the lessor's purchase of the rental property or the 
lessor's subsequent rental receipts.24  

The distinction between a sale and a lease is meaningful in several contexts. Consider a sale from A to B and a subsequent 
putative lease from B to C. In a jurisdiction that taxes rental receipts, the sale from A to B would be a nontaxable sale for resale, 
and tax normally would be collected on the rental payments when received. If, however, the lease from B to C is treated as an 
installment sale rather than a lease, tax often must be collected upfront at the time of the sale to C.25 In jurisdictions that do not 
tax rentals, if B is treated as leasing to C, then tax is due on A's sale to B, and no tax is due on the lease from B to C. If B is 
treated as reselling to C, however, then A's sale to B is a nontaxable sale for resale, and B must collect tax (often upfront) on the 
sale to C. In jurisdictions that give the lessor an option of paying tax on its purchase of rental property or on its subsequent rental 
receipts, denial of lease characterization would require that B be treated as a retailer subject to tax (usually upfront) on the resale 
to C, and no tax would be due on the sale from A to B.  

Accordingly, it often must be determined whether a lease is a "true lease" or a "disguised sale" for sales tax purposes. In very 
general terms, a true lease will be found when the lessor has a valuable reversionary interest in the property. This will exist when 
both (a) the lease term is shorter than the economic life of the property, and (b) the lessee does not have the right either to retain 
the property at the end of the lease term or to acquire it at a bargain price. Conversely, a disguised sale generally will be found 
when the lease confers substantially all valuable property rights in the lessee, either by having a term as long as the useful life of 
the property or by giving the lessee a bargain purchase option (or, more crudely, a right to retain the property at the end of the 
lease term).  

Taxpayers should be cautioned that lease characterization issues arise in a plethora of contexts, both tax and nontax, and the 
applicable rules can vary. A disguised sale for one purpose, such as bankruptcy preference law, might be a true lease for the 
purpose of state consumer protection laws. Also, taxpayers should be aware that because of the uncertainties, risks, and revenue 
effects associated with lease characterization, many states have adopted bright-line sales tax lease characterization rules. 
Sometimes these rules neither approximate economic substance nor mirror the rules applicable in other contexts.  

The SSUTA leasing definition is illustrative. "Lease or rental" is defined very broadly to include "any transfer of possession or 
control of tangible personal property for a fixed or indeterminable term for consideration," and "may include future options to . . . 
extend [the lease term]."26 Bargain purchase options are also allowed, provided that the purchase price exceeds the greater of 
$100 or 1 percent of the total required payments (under the lease).27 Excluded from the definition of lease are transfers made 
under a "security agreement or deferred payment plan that requires transfer of title upon completion of the required payments."28 
Thus, a lease will be treated as a true lease under SSUTA regardless of the lease term or useful life of the property as long as the 
property reverts to the lessor or there is a purchase option greater than $100 or 1 percent of the total rental payments. Because of 
its breadth, the SSUTA lease definition allows/requires taxpayers to treat many transactions as leases for sales tax purposes even 
though they might be treated as installment sales for other purposes. Indeed, SSUTA expressly provides that its lease definition 
controls for sales tax purposes regardless of how a lease may be characterized for other legal, tax, or accounting purposes.29  

Sale-Leasebacks 
 
When A sells to B and then A immediately leases the property back from B, it appears that title or possession have twice been 
transferred for a consideration. If form controls, and assuming we are in a jurisdiction that taxes rental payments, then the sale 



from A to B would be an exempt sale for resale, but B's rental receipts from the leaseback would be taxable as they come due. If 
the leaseback portion of the transaction were characterized as a sale, as might well be the case, then sales tax might instead be 
due upfront on the deemed "sale-back" from B to A.30  

This is often not a desirable result, either from the taxpayer's perspective or normatively. In substance, many sale-leasebacks are 
disguised secured loans. B has transferred a lump sum to A in exchange for a promise to pay money over time. Bare legal title to 
the property is transferred to B as security for A's promise to pay, but the property remains in A's possession at all times. Often A 
remains responsible for insurance, taxes, risk of loss, and other indicia of equitable ownership of the property.  

Generally, taxpayers adopt this form of transaction to avoid loan characterization for non-sales-tax reasons, such as keeping debt 
off the balance sheet or providing financing to persons (including state and local governments) who are prohibited from certain 
types of borrowing. Also, lenders sometimes prefer the additional security of taking legal title to collateral. Whatever the motivation 
for the sale-leaseback, taxpayers would prefer to avoid sales tax on a transaction that in substance is a nontaxable loan.  

From a normative perspective, taxing sale-leasebacks can result in tax pyramiding. If sales tax was paid on the initial purchase of 
the equipment, which usually is the case if the initial purchase and subsequent sale-leaseback are not part of the same 
transaction, then no additional tax should be due on B's continued consumption of the property. That tax already has been paid. If 
the sale-leaseback is used to finance the initial acquisition of the equipment, however, then tax pyramiding is avoided whether or 
not the form of the transaction is honored. If form controls, then both the initial purchase and the sale to the lessor would be 
nontaxable sales for resale, while tax would be collected on the rental payments.31 If the sale-leaseback is treated as a financing, 
tax would be collected on the initial sale, and no further tax would be due on the deemed loan.  

A major hurdle for taxpayers seeking loan treatment of sale-leasebacks is that taxpayers generally are bound to the form of 
transaction they have chosen. Recharacterization of a transaction to reflect its economic substance is usually the prerogative only 
of the taxing authority.32 The Minnesota Supreme Court held, for example, that rental payments made under a lease that was part 
of a sale-leaseback agreement were subject to sales tax, noting that "having elected to arrange its business in that manner, [the 
taxpayer] is subject to the tax consequences of it."33  

Other courts have held, however, that despite the formal transfer of title to property, sale-leaseback transactions are merely 
financing transactions that fall outside the scope of the sales tax.34 In order to remove uncertainty and facilitate sale-leaseback 
financing transactions, some states have adopted statutes or rules that exclude sale-leasebacks from tax under certain prescribed 
conditions designed to distinguish true leases from financing arrangements.35 Although SSUTA imposes a uniform definition of 
"lease or rental," it expressly permits member states to allow nonuniform sale-leaseback exemptions and exclusions.36  

Part 2 of this column, forthcoming, will address the definition of "sale" in the context of licenses, bailments, consignments, gifts, 
barter transactions, and various corporate transactions, including intracompany and affiliate transactions, contributions of capital, 
and mergers and acquisitions.  

 
* * * * * 

 
John Swain is associate professor with the James E. Rogers College of Law, University of Arizona. The author's e-mail address is 
john.swain@law.arizona.edu. 

 
FOOTNOTES 

 
1 Many statutes impose the tax on "retail sales," and define retail sales as sales other than sales for resale. See, e.g., Streamlined 
Sales and Use Tax Agreement App. C, pt. I ("retail sale or Sale at retail" defined as "any sale, lease, or rental for any purpose 
other than for resale, sublease, or subrent"). 

2 Outside the context of determining what is a "resale." See infra (discussion of resale). 

 

3 SSUTA defines sales price, tangible personal property, and retail sale or sale at retail. SSUTA App. C, pt. I. See supra note 1 for 
SSUTA approach to "sale for resale."  

4 Nontangible personal property transactions can also involve realty and intangibles. I omit repeated reference to these items for 
the sake of brevity.  

5 Disputes also arise over the right to allocate, and the actual allocation of receipts to the taxable and nontaxable components of 
these transactions.  

6 Sale for resale disputes arise in numerous other contexts, including where the final sale to the consumer is subject to tax. See 



generally J. Hellerstein and W. Hellerstein, II State Taxation, para. 14.01-.06 (3d ed. 2001-04).  

7 Put differently, the interpretation of "sale" in the sale for resale context can be very context-specific. Courts, for example, are 
prone not to find a "resale" when the final transaction in the supply chain is not subject to sales tax, even when all of the usual 
indicia of a "sale" are present. This has the effect of shifting the legal incidence of the tax upstream to an intermediate transaction 
that will not escape taxation.  

8 N.J. Rev. Stat. section 40:48-8.16. 

 

9 N.C. Gen. Stat. section 105-164.3(36). North Carolina taxes rentals, but not by incorporating rental into the definition of sale. 
See N.C. Gen. Stat. section 105-164.4(a)(2).  

10 Mich. Comp. Laws Ann. section 205.51(1)(b) (conforming to the SSUTA definition of "retail sale or sale at retail"). 

 

11 Mich. Comp. Laws Ann. section 205.52(1). 

 

12 Ariz. Stat. Ann section 42-5001(13)(a). One would not need to resort to this statutory clarification in which both title and 
possession have been transferred to the buyer and the seller simply retains a consensual lien.  

13 Or at least a partial interest. 

 

14 Va. Code Ann. section 58.1-1501. 

 

15 Repossessions and defaults also give rise to measure of sale price issues for accrual basis taxpayers who have paid tax on the 
entire sales price that in hindsight was not received in full. See J. Hellerstein and W. Hellerstein, II State Taxation, para. 17.11[2] 
(3d ed. 2001-04). SSUTA section 320 (recovery of bad debts).  

16 A related question is whether a repossession of business assets by a lender invokes either bulk sale or transferee liability. See 
J. Hellerstein and W. Hellerstein, II State Taxation, para. 19.06[6] (3d ed. 2001-04 & Supp. 2005).  

17 But see Washington Tax Determination No. 01-186R, Apr. 29, 2001 (taxpayer held liable for use tax on "repossession" of 
equipment from equipment dealer to whom taxpayer had made a "loan" on which the dealer defaulted because, among other 
reasons, the substance of the transaction was a purchase and sale).  

18 The issue usually manifests as a question of whether the repossessor is subject to use tax. 

 

19 See, e.g., Ill. Admin. Code 130.1985 (pawnbrokers liable for sales tax when unredeemed collateral is subsequently sold). 
Florida Technical Assistance Advisement No. 88A-290, Sept. 22, 1988 (pawnbroker liable for sales tax on resale of pawned item; 
no tax due on initial pawn transaction).  

20 See Ark. Regs. GR-3 ("A financing arrangement which only gives a lender a security interest in tangible personal property will 
not subject such lender to the tax, if, prior to such financing arrangement, . . . [t]ax has been paid on the purchase price of the 
tangible personal property by one of the parties to the financing arrangement"). See also R. Pomp and O. Oldman, "A Normative 
Inquiry Into the Base of a Retail Sales Tax: Casual Sales, Used Goods, and Trade-Ins," 47 National Tax Journal 427 (1990).  

21 Colo. Code Regs. 1 CCR 201-5 (SR-38). 

 

22 Iowa Admin. Code 701--34.17 (321, 423) (conversion to use is taxable). 

 

23 See supra note 8 and accompanying text. 

 

24 See J. Hellerstein and W. Hellerstein, II State Taxation, para. 13.07[1] (3d ed. 2001-04). 

 

25 Timing and receipt measurement rules vary widely for credit sales. See generally J. Hellerstein and W. Hellerstein, II State 
Taxation, para. 17.11[1] (3d ed. 2001-04).  

26 SSUTA App. C, pt. I. 

 



27 Id.  

28 Also excluded are transactions in which an operator is provided along with the equipment. SSUTA App. C, pt. I. These 
transactions are typically treated as service transactions rather than rentals.  

29 SSUTA App. C, pt. I. 

 

30 See supra note 25 regarding the measure and timing of sales tax payments on installment sale receipts. 

 

31 A sale-leaseback might also be treated as an exempt casual transaction. If so, tax would be due on the initial sale. See, e.g., In 
re Ipsco Steel Inc., Iowa Department of Revenue and Finance, Declaratory Order No. 00-30-06-0136, Sept. 25, 2000 (sale-
leaseback qualifies as a nontaxable casual transaction).  

32 See Bittker and Eustice, II Federal Income Taxation of Corporations and Shareholders, para. 1.05[2] [b] (7th ed. 2002). 

 

33 Midwest Federal Savings and Loan v. Commissioner of Revenue, 259 N.W.2d 596 (Minn. 1977). The court observed, however, 
that "a court is free to look at the substance, not just the form, of a transaction. But in this case the provisions of the leasing 
agreement provide substantive support for the parties' stipulation that they entered into a sale and leaseback agreement." 259 
N.W.2d at 599.  

34 Cedars-Sinai Medical Center v. State Board of Equalization, 208 Cal. Rptr. 837, 841 (1984). See generally J. Hellerstein and 
W. Hellerstein, II State Taxation, para. 13.07[3].  

35 See, e.g., Utah Code Ann. section 59-12-102. Cal. Code Regs. tit. 18, section 1660. Taxpayers should be reminded that the 
sales tax treatment of a particular sale-leaseback transaction will depend on the relevant jurisdiction and the terms of the 
transaction. Additionally, a sale-leaseback might avoid tax because the subject property is exempt or because the sale-leaseback 
can be characterized as a casual sale. In re Ipsco Steel Inc., Iowa Department of Revenue and Finance, Declaratory Order No. 
00-30-06-0136, Sept. 25, 2000 (sale-leaseback qualifies as a nontaxable casual transaction).  

36 "This definition [of 'lease or rental'] shall neither impact any existing sale-leaseback exemption or exclusions that a state may 
have, nor preclude a state from adopting a sale-leaseback exemption or exclusion after [October 1, 2005]." SSUTA App. C, pt. I.  
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