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I. Introduction 

Whether tax law is special, and therefore, entitled to be treated differently than 

other areas of law depends on the frame from which the question is approached.  In one 

sense it is clear that tax is special.  Every person living and working in the United States, 

along with most United States citizens and every entity doing business in the United 

States, is likely to have some connection to the federal tax system on an annual or more 

frequent basis.  Because every person, business, or other entity having citizenship in or 

income from the United States is likely to be affected by the tax system, it is imperative 

that the system of tax administration operate as efficiently and effectively as possible.  
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Moreover, without an effective tax collection system the government could not continue 

to operate because it would lack adequate resources.  The necessity of tax collection, 

coupled with the government’s sovereign immunity, means that there are few limits on 

the tax collection function significant latitude in performing its duties.1   

On the other hand, tax law is similar to many other areas of law, simply a set of 

statutes, cases, and regulations, albeit a very detailed set; that is, tax law is not truly 

unique.  Many tax practitioners spend years learning the intricacies of the Tax Code,2 

often becoming a specialist in only a very narrow part of tax law.  However, nonspecialist 

judges and lawyers can understand and apply the Tax Code,3 even if those without 

“special training in the mysteries of tax law”4 might prefer not to delve too deeply into its 

murky layers.   

The ultimate answer to the question whether tax is special is very important in the 

context of some types of tax litigation.  The answer may have a significant impact on the 

approach taken with respect to judicial review, especially judicial review of IRS 

collection decisions.5   

This article challenges the notion that judicial review of tax collection decisions 

should be conducted according to different rules than are used to review other decisions 

placed within the discretion of an administrative agency.  Tax litigation should be 

conducted in the same manner as other litigation, except where Congress has provided 

                                                 
1 For example, suits to enjoin or restrain tax collection or assessment are not available in most cases.  I.R.C. 
7421(a) (2000).   
2 Title 26 of the United States Code. 
3 The district courts, the United States Court of Federal Claims, the United States Courts of Appeals, and 
the United States Supreme Court all handle tax cases.  None of the courts specialize in tax law.  
4 But see, Enochs v. Green, 270 F.2d 558, 562 (5th Cir. 1959) (Cameron, J., dissenting) (arguing that 
because of the need for special training, in tax cases all doubts should be resolved in favor of the taxpayer). 
5 Throughout this article, the Internal Revenue Service is interchangeably referred to also as the IRS and the 
Service. 



 

 

otherwise.6  The case for similar treatment is especially compelling when the question 

before the court is simply whether an agency, even the IRS, abused its discretion.  

However, this is not the approach that has been taken by the Tax Court when it reviews 

tax collection decisions.   

In part, the failure to consider other areas of law, including administrative law, 

stems from a long-standing reluctance to consider the teachings of other areas of law 

when interpreting and applying tax law.7  This reluctance also comes in part from the 

history of the Tax Court, which started with jurisdiction to conduct a de novo trial to 

determine the correct tax liability.  However, the court’s jurisdiction has evolved over the 

years to include a number of instances in which it reviews decisions or determinations 

made by the IRS.8  Some of the recent increases in the Tax Court’s jurisdiction differ 

                                                 
6 Over time, there has been a significant scholarly discussion about the need for specialized courts to handle 
certain matters including tax cases.  David Lupi-Sher, National Court of Tax Appeals:  An Idea That Never 
Quite Goes Away, 81 TAX NOTES 1159 (1998); David Laro, The Evolution of the Tax Court as an 
Independent Tribunal, 1995 UNIV. ILL. L. REV. 17 (1995); Deborah A. Geier, The Tax Court, Article III, 
and The Proposal Advanced by the Federal Study Committee:  A Study in Applied Constitutional Theory, 
76 CORNELL L. REV. 985 (1991); H. Todd Miller, Comment:  A Court of Tax Appeals Revisited, 85 YALE 
L.J. 228 (1976); Louis A Del Cotto, the Need for a Court of Tax Appeals:  An Argument and A Study, 12 
BUFF L. REV. 5 (1962); Erwin N. Griswold, The Need for a Court of Tax Appeals, 57 HARV. L. REV. 1153 
(1944).  Although very powerful arguments have been made in favor of either consolidating all tax cases in 
a specialized trial court or all tax appeals in a specialized court of tax appeals, neither has occurred.  While 
many taxpayers may choose to have their tax issue considered by the Tax Court, I.R.C. sec. 6213, which is 
a specialized Article I court, in most instances, they can also elect to wait and have their case heard after 
payment in a district court or the Federal Court of Claims.  I.R.C. § 7422; see also MICHAEL SALTZMAN, 
IRS PRACTICE AND PROCEDURE ¶¶ 10.03, 11.01 (2003). 
7Leandra Lederman, “Civil”izing Tax Procedure:  Applying General Federal Learning to Statutory Notices 
of Deficiency, 30 U.C. DAVIS L. REV. 183 (1996) (Stating that “Tax law tends to be uninformed by other 
areas of law.  This insularity has the unfortunate consequence of depriving tax and other fields of cross-
fertilization.”); Paul L. Caron, Tax Myopia or Mamas Don’t Let Your Babies Grow Up to Be Tax Lawyers, 
13 VA. TAX REV. 517 (1994) (addressing the concern that “tax law too often is mistakenly viewed by 
lawyers, judges, and law professors as a self-contained body of law” and that “this misperception has 
impaired the development of tax law by shielding it from other areas of law that should inform the tax 
debate”).  
8 See, e.g., I.R.C. §§ 6015 (requests innocent spouse relief), 6320 (collection due process hearings relating 
to the filing of a Notice of Federal Tax Lien), 6330 (collection due processing hearings relating to notices 
of intent to levy), 6404 (requests for abatement of interest) (2000). 



 

from the court’s traditional jurisdictional grant.9  Unfortunately, as will be discussed in 

Part IV.B., the Tax Court’s approach to deciding cases has not evolved to the same extent 

that as its jurisdiction. 

Because the inquiries performed by the Tax Court when reviewing tax collection 

decisions are unique, this article advocates that all courts apply an abuse of discretion 

standard to the judicial review of most IRS collection decisions that are permitted to be 

brought before the courts.  This will require the Tax Court to reconsider its approach to 

the review IRS collection decisions.  To conform to the standards applied by other federal 

courts and to satisfy the requirements set forth by Congress, the Tax Court must 

reconsider its position regarding the applicability of the APA and the larger body of 

administrative law in certain tax cases.  This approach would also result in greater 

uniformity in the application of the tax laws.   

In challenging the current approach to judicial review of IRS collection decisions 

this article does not attempt to refute the premise that tax collection is of paramount 

importance to the operation of the government.  Thus, I do not challenge the extent to 

which tax collection is subject to fewer restrictions on collection activities and 

mechanisms than are available to private creditors.  Further, this article does not suggest 

that limiting the government’s ability to collect tax revenues as quickly and efficiently as 

possible would be at all advisable.  In addition, I do not question that taxpayer rights are 

essential to maintaining a high level of tax compliance.  Moreover, this article is focused 

on a very narrow set of decisions, specifically judicial review of IRS decisions relating to 

from whom and how previously assessed tax should be collected. 

                                                 
9 Other examples include the court’s power under Code section 6404(e) to review for abuse of discretion 
decision by the Commissioner not to abate interest. 



 

 

This Article will begin in Part II with a brief discussion of the history of tax 

litigation.  Next, in Part III, this Article will discuss some of the changes to the courts’ 

jurisdiction relating to judicial review of certain IRS collection decisions and the courts’ 

response to their new jurisdiction.  In Part IV, this Article will discuss the APA and the 

principles of administrative law that generally apply to the types of decisions that the 

courts are reviewing relating to IRS collection decisions and will discuss the benefits, 

including increased uniformity of approach and decisions, that would result to the tax 

administration system from an application of the APA and the principles of 

administrative law in these cases.  Part V of this article will address the benefits of a 

consistent approach to the review of IRS collection decisions to tax adjudication and tax 

administration.  This article will conclude that there is no legitimate reason to apply 

different rules to judicial review of IRS collections decisions than are applied to the 

review of the decisions of other administrative agencies.  To the contrary, there are a 

number of clearly identifiable benefits that would result from more consistent treatment 

of judicial review of CDP determinations.  As a result, the APA standards for judicial 

review and the rules of administrative law should be applied in all cases reviewing IRS 

collection decisions,10 except when Congress specifically authorizes de novo review.11 

II. A Brief History of United States Income Tax Litigation 
                                                 
10 5 U.S.C. § 706 (2000). 
11 Similar arguments and a related position can be taken with respect to review of other decisions, such as 
the review of innocent spouse requests.  However, there are a number of differences in the procedures for a 
determination whether innocent spouse relief is available under I.R.C. section 6015 and the procedures 
used to determine whether a specific collection action is appropriate after a collection due process hearing 
conducted pursuant to I.R.C. section 6330(c), as well as differences in the language relating to 
authorization of judicial review.  As a result, this article will focus on the treatment of judicial review of 
collection due process determinations.  One of the major differences, which argues in favor of separate 
treatment of these two different types of cases is that review of IRS decisions regarding innocent spouse 
status is available in the Tax Court but not in the district court, whereas judicial appeals of collection due 
process determinations are made in some instances to the Tax Court and in other instances to the district 
courts.  The proper approach to review of requests for innocent spouse relief will be discussed in a future 
article. 



 

To permit the government to provide services to the citizenry, tax collection must 

be both effective and efficient.  Because of its unique role as the tax collection arm of the 

federal government, the Service has significant power to collect unpaid taxes without 

providing an opportunity for pre-payment challenge of the amount due.12  Moreover, due 

process does not require that a taxpayer be given a pre-deprivation opportunity to 

challenge a tax assessment.13  From a Constitutional standpoint, providing the ability to 

seek a refund of taxes paid is adequate protection of taxpayer rights.14   

Although the Service faces fewer procedural and legal impediments than other 

creditors,15 Congress has repeatedly provided taxpayers with additional rights that reduce 

the differences between the Service and other creditors.  Beginning in 1924, Congress 

decided that fairness required that taxpayers be given an opportunity for pre-collection 

review of tax determinations.16  This led t the creation of the Board of Tax Appeals, the 

                                                 
12 Phillips v. Comm’r, 283 U.S. 589, 595 (1931) (“Where, as here, adequate opportunity is afforded for a 
later judicial determination of the legal rights, summary proceedings to secure prompt performance of 
pecuniary obligations to the government have been consistently sustained.”). 
13 Id.; Cheatham v. United States, 92 U.S. 85, 89 (1875) 

While a free course of remonstrance and appeal is allowed within the departments before 
the money is finally exacted, the general government has wisely made the payment of the 
tax claimed . . . a condition precedent to a resort to the courts by the party against whom 
the tax is assessed.  In the internal-revenue branch it has further prescribed that no such 
suit shall be brought until the remedy by appeal has been tried; and, if brought after this, 
it must be within six months after the decision on the appeal.  We regard this as a 
condition on which alone the government consents to litigate the lawfulness of the 
original tax.  It is not a hard condition.  Few governments have conceded such a right on 
any condition.  If the compliance with this condition requires the party aggrieved to pay 
the money, he must do it.  He cannot, after the decision is rendered against him, protract 
the time within which he can contest that decision in the courts by his own delay in 
paying the money.  It is essential to the honor and orderly conduct of the government that 
its taxes should be promptly paid, and drawbacks speedily adjusted; and the rule 
prescribed in this class of cases is neither arbitrary nor unreasonable. 

Id. 
14 See e.g., Phillips, 283 U.S. at 595. 
15 Prior to the creation of the Board of Tax Appeals, the predecessor to the Tax Court, taxpayers were not 
entitled to pre-payment judicial review of the asserted tax liability.  Harold Dubroff, The United States Tax 
Court:  An Historical Analysis, Part I, 40 ALB. L. REV. 7 (1975) 
16 Revenue Act of 1924, ch. 234, 43 Stat. 336.0000.  See also Charles D. Hamel, United States Board of 
Tax Appeals, 13 GEO. L.J. 20 (1924-1925).  There had been earlier proposals to create a board of tax 
appeals.  Harold Dubroff, The United States Tax Court:  An Historical Analysis, Part II, Creation of the 



 

 

predecessor to the modern Tax Court.17  The Board of Tax Appeals’ was given 

jurisdiction to review only the Commissioner’s determination that a taxpayer owed 

income and profits taxes, estate taxes, or gift taxes.18   

At its inception, the Board of Tax Appeals was an executive agency that exercised 

semi-judicial decision making power.19  Although it was part of the Treasury Department, 

the Board of Tax Appeals was separate from the Bureau of Internal Revenue.20  The 

creation of this independent body addressed concerns about the effect that the absence of 

a means of prepayment review had on those without the means to pay the asserted tax and 

then sue for refund.   

From the time of the creation of the Board of Tax Appeals, deficiency 

redeterminations have been conducted on a de novo basis.  In deficiency cases, the Tax 

Court does not rely on the administrative record, rather it conducts an independent 

review, receives evidence, and makes an independent determination of the facts and the 

tax liability.21  Similarly, post-payment, the United States district courts and the United 

States Court of Federal Claims consider refund claims without regard to the 

                                                                                                                                                 
Board of Tax Appeals – The Revenue Act of 1924, 40 ALB. L. REV. 53, 57-58 (1975) (discussing prior 
proposals by Treasury, the American Mining Congress, the United States Chamber of Commerce, Senator 
Pomerene, and the Tax Simplification Board). 
17 See generally, Dubroff, Part I, supra note 5; Dubroff, Part II, supra note 23; Harold Dubroff, The United 
States Tax Court:  An Historical Analysis, Part III, The Revenue Act of 1926 – Improving the Board of Tax 
Appeals, 40 ALB L. REV. 253 (1975-1976); Harold Dubroff, The United States Tax Court:  An Historical 
Analysis, Part IV, The Board Becomes a Court, 41 ALB. L. REV. 1 (1976-1977); Joseph R. Cook & Harold 
Dubroff, The United States Tax Court:  An Historical Analysis, Part V, Pretrial Procedure, 41 ALB. L. 
REV. 639 (1976-1977); Harold Dubroff and Dan S. Grossman, The United State Tax Court:  An Historical 
Analysis, Part VI, Trial and Post Trial Procedure, 42 ALB. L. REV. 191 (1977-1978). 
18 Id. at 22. 
19 Hamel, supra note 23 at 22 (“The Board of Tax Appeals is in effect a judicial tribunal of limited 
jurisdiction.”). 
20 Id. at 23 (describing the new created Board of Tax Appeals:  “It is not merely a newly created higher 
division of the Bureau [of Internal Revenue] or even of the Treasury Department.  It is, in the language of 
the statute, ‘an independent agency in the executive branch of the Government,’ and as such it is expected 
to act independently in all its determinations.”) 
21 I.R.C. § 6213 (2000). 



 

administrative record, making their own findings of fact and applying the tax law to those 

facts.22  Both making it an independent agency and requiring it to conduct a de novo trial, 

rather than considering the administrative record, were attempts to ensure that taxpayers 

received an independent redetermination of the tax liability.23   

Because the nature of the Board of Tax Appeals was inherently judicial, its name 

was changed in 1942 to the Tax Court of the United States.24  Then in 1969 the Tax Court 

was removed from the executive branch, became an Article I court, and was renamed the 

United States Tax Court.25   

The United States Tax Court remains a specialized court, with jurisdiction over 

only some tax cases.26  The Tax Court continues to have jurisdiction to redetermine IRS 

determinations of tax deficiencies in income, gift, estate, and, now, certain excise tax 

cases prior to payment by the taxpayer.27  Over the years, Congress has expanded the 

court’s jurisdiction, allowing it to decide a greater variety of tax cases.28   

The next part discusses how Congress has expanded the Tax Court’s jurisdiction 

with respect to IRS collection decisions. 

III. Tax Court Jurisdiction Relating to IRS Collection Decisions 

                                                 
22 26 U.S.C. 7422 (2000) (granting jurisdiction to the district courts after a request for refund has been 
denied or allowed to go unanswered for 6 months); 28 U.S.C 1493(a) (2000) (granting the United States 
Court of Federal Claims jurisdiction over claims against the federal government). 
23 Id. at 22-25. 
24 Revenue Act of 1942, Ch. 619, §504, 56 Stat. 730; Dubroff, Part IV, supra note 24 at 1, 11-20.   
25 See e.g., Steve Johnson, The Phoenix and the Perils of Second Best, 77 OR. L. REV. 235, 280-281 (1998).  
This was a compromise that followed an unsuccessful bid to make the Tax Court an Article III court.  This 
was not the first effort to remove the Tax Court from the executive branch.  Dubroff, Part IV, supra note 24 
at 3.  The first attempt to change its status from executive agency to court occurred in 1926.  Dubroff, Part 
III, supra note 24; Dubroff, Part IV, supra note 24 at 3-10. 
26 See I.R.C. § 7441.  See also, Comm’r v. McCoy, 484 U.S. 3, 7 (1987); Comm’r v. Gooch Milling & 
Elevator Co., 320 U.S. 418 (1943). 
27 I.R.C. 6213(a) (2000). 
28 See generally, Ewing v. Commissioner, 122 T.C. 32, 56 n.1 (2004) (Halpern and Holmes, JJ. dissenting), 
rev’d on other grounds 439 F.3d 1009 (9th Cir. 2006) 



 

 

It is against the Tax Court’s history of de novo review that the court’s jurisdiction 

has been expanded.  Additions to the Tax Court’s jurisdiction include authority to make 

certain declaratory judgments,29 determine employment status,30 and review IRS 

determinations regarding requests for innocent spouse relief,31 availability of interest 

abatement,32 and certain collection decisions.33   

As its jurisdiction has expanded, the Tax Court’s approach to its new cases has 

not evolved to reflect the nature of the review to be conducted.  As a result, the Tax Court 

has repeatedly concluded that it is not bound by the APA.34  This position is based in part 

on its historical jurisdiction over deficiency cases.35   

In the deficiency context, de novo review is necessary because the taxpayer will 

not later be permitted to challenge the liability again in a refund suit.  This means that the 

APA should not apply to deficiency cases, and in fact it has not been applied in 

deficiency cases.   

On the other hand, conducting de novo trials is inconsistent with the type of 

review required in the context of review of IRS collection decisions.  In most cases, the 

                                                 
29 I.R.C. §§ 7428 (allowing Tax Court to make declaratory judgment about status and classification of 
501(c)(3) organizations); 7476 (allowing the Tax Court to make a declaratory judgment relating to the 
qualification of certain retirement plans); 7477 (allowing the Tax Court to make a declaratory judgment 
regarding the value of certain gifts); 7478 (allowing the Tax Court to make a declaratory judgment 
regarding the status of certain government obligations); 7479 (allowing the Tax Court to make a 
declaratory judgment regarding the availability of installment payments for an estate under I.R.C. section 
6166) (2000). 
30 I.R.C. § 7436(a) (2000). 
31 I.R.C. § 6015(f).  See e.g., Cheshire v. Comm’r, 115 T.C. 183 (2000), aff’d 282 F.3d 326 (5th Cir. 2002) 
32 I.R.C. § 6404(h)(1) (“The Tax Court shall have jurisdiction over any action brought by a taxpayer who 
meets the requirements referred to in section 7430(c)(4)(A)(ii) to determine whether the Secretary's failure 
to abate interest under this section was an abuse of discretion . . . .”) 
33 I.R.C. §§ 6320, 6330. 
34 Robinette v. Commissioner, 123 T.C. 85 (2004); Ewing, 122 T.C. at 50 (Thornton, J., concurring).  See 
also, Eliza Mae Scheibel, Note, Mixing It Up:  The Tax Court Pairs a De Novo Scope of Review with an 
Abuse of Discretion Standard of Review Under Section 6330(d) in Robinette v. Commissioner, 58 TAX 
LAW. 941, 943 (2006). 
35 I.R.C. § 6214. 



 

amount of the liability is not properly at issue during challenges to the proposed 

collection actions.  Taxpayers may have challenged the underlying liability in a 

deficiency proceeding in the Tax Court or will have the opportunity to make a refund 

claim and pursue that claim in the district court or Court of Federal Claims.  The only 

question at issue is the appropriate means of collecting the assessed tax liability.  In 

addition, the statutes and legislative history indicate that Congress intended much more 

limited review in these cases.36  A de novo trial is also inconsistent with the approach 

other courts use when reviewing analogous administrative decisions.37   

In many instances Congress has provided for limited judicial review of tax cases.  

In some instances the Code specifically directs the Tax Court to determine whether the 

IRS action was an appropriate exercise of discretion.38  This means that The Tax Court 

has not been authorized to conduct a de novo inquiry into the facts of a case, as it does 

with respect to deficiency redeterminations.   

With respect to the review of tax collection decisions, Congress has essentially 

placed the Tax Court in the same position as the district courts are when reviewing 

actions of other agencies.  Because the Tax Court is expected to conduct a more limited 

review, like that used to review decisions of other administrative agencies, the Tax Court 

should apply the same standards as the district courts.  Moreover, in some cases the Tax 

Court has shared jurisdiction with the district courts, the Tax Court’s failure to apply the 

APA and the rules of administrative law in this area result in inconsistent results to 

                                                 
36 See, e.g., I.R.C. § 6404(e) (granting jurisdiction for the Tax Court to review a denial of a request for 
abatement of interest); H. Rep. 105-599 at 89 (directing that abuse of discretion review be used during 
judicial review of CDP determinations except when the underlying liability is properly at issue). 
37 KOCH, supra note 15. 
38 See, e.g., I.R.C. § 6404(i). 



 

 

similarly situated taxpayers, in contravention of the norms and goals of sound tax 

policy.39 

The next section discusses collection due process rights and the Tax Court’s 

relatively new jurisdiction to review IRS collection decisions.  The following section 

discusses the manner in which the Tax Court has exercised that jurisdiction.   

A. Collection Due Process Rights 

In the Internal Revenue Service Restructuring and Reform Act of 199840 (“RRA 

1998”) Congress created a new prepayment right for taxpayers.  After RRA 1998, 

taxpayers are entitled to receive a hearing prior to collection of an unpaid tax liability by 

levy or after the IRS has filed a Notice of Federal Tax Lien.41  These rights, available 

with respect to collection actions instituted after January 19, 1999, rapidly became one of 

the most litigated tax issues.42   

The hearing is called a “collection due process” or CDP hearing, although the Tax 

Court refers to them as Section 6320 or 6330 hearings.43  A taxpayer facing collection by 

levy on his property or following the filing of a notice of federal tax lien is entitled to 

request and receive a hearing before an impartial appeals officer, at which the taxpayer 

can challenge the proposed collection action, and, in limited circumstances, the 

underlying liability.44  Before the CDP provisions,45 taxpayers did not have an 

                                                 
39 Leslie Book, The Collection Due Process Rights, A Misstep or a Step in the Right Direction, 41 HOUS. L. 
REV. 1145 (2004); Richard A. Musgrave, Equity and the Case for Progressive Taxation in TAX JUSTICE:  
THE ONGOING DEBATE 9 (2002) (notice that the desirability of horizontal equity is “hardly debatable”). 
40 Internal Revenue Service Restructuring and Reform Act of 1998, Pub. L. No. 105-206, 112 Stat. 2350 
(1998) (codified as amended in various sections of 26 U.S.C.). 
41 I.R.C. §§ 6320, 6330.  
42 NATIONAL TAXPAYER ADVOCATE, 2005 ANNUAL REPORT TO CONGRESS. 
43 This is a reference to the applicable I.R.C. provisions. 
44 I.R.C. § 6330(c).  Taxpayers are entitled to only one CDP hearing for any tax and tax period and then 
only if it is requested within 30 days of the notice of intent to levy.  I.R.C. § 6330(a)(3).  Similarly, a 
taxpayer must make a request within 30 days after the date that is five days after the filing of a Notice of 



 

opportunity to make a judicial challenge to the amount of the liability after assessment 

and before payment of the tax.46  Generally, taxpayers were also unable to challenge the 

proposed means of collection.47   

The CDP hearing must be conducted by an impartial appeals officer.48  During the 

hearing, the appeals officer is required to verify that the IRS complied with all applicable 

laws and regulations;49 all relevant issues raised by the taxpayer,50 including spousal 

defenses and any proposed collection alternatives;51 that the proposed collection action 

balances the taxpayer’s interest in having the collection action be no more intrusive than 

necessary with the government’s interest in collecting the taxes due.52   

CDP hearings are conducted using informal hearing procedures, which is 

approved of by the regulations and the courts.53  Under the regulations, hearings may be 

conducted by correspondence,54 telephonically,55 face-to-face, or by a combination of 

                                                                                                                                                 
Federal Tax Lien (NFTL).  I.R.C. § 6320(a)(3)(B),  A taxpayer who makes a late request for a CDP hearing 
may have an equivalent hearing, but judicial review of the appeals officer’s notice of decision will be 
unavailable.  Treas. Reg. §§ 301.6330-1(i); 301.6320-1(i). 
45 I.R.C. §§ 6320, 6330. 
46 See I.R.C. §7421 (this is the Anti-Injunction Act, which prohibits suits to restrain the collection of taxes 
in most instances).  Prior to CDP, some limited administrative remedies were available, however, those 
administrative remedies did not permit judicial review because that was an area committed to the discretion 
of the IRS.  See infra Part IV.B.1. 
47 I.R.C. § 7421. 
48 An impartial appeals officer is one who has no prior involvement with the tax and period involved in the 
CDP notice. I.R.C. §§ 6320(b)(3) (for CDP hearing requested after filing of Notice of Federal Tax Lien); 
6330(b)(3) (for CDP hearing requested after Notice of Intent to Levy). 
49 I.R.C. § 6330(c)(1). 
50 I.R.C. § 6330(c)(2).  Certain issues are not properly raised, including the underlying liability in most 
cases and issues raised and considered in a prior administrative hearing.  I.R.C. § 6330(c)(2)(B), (c)(4). 
51 I.R.C. § 6330(c)(2)(A)(i), (iii).  During the CDP hearing, the appeals officer need not consider all 
possible collection alternatives, only those properly raised by the taxpayer. 
52 I.R.C. § 6330(c)(3)(C). 
53 Treas. Reg. §§ 301.6320-1(d)(2) A-D6 and 301.6330-1(d)(2) A-D6 (2002) (concluding that 5 U.S.C. 551 
et seq. do not apply to CDP hearings);  
54Treas. Reg. §§ 301.6320-1(d)(2) A-D6 and 301.6330-1(d)(2) A-D6;Cox v. Comm’r, 126 T.C. ___ (2006) 
(citing Katz v. Comm’r, 115 T.C. 329 (2000)). 
55 Treas. Reg. §§301.6320-1(d)(2) A-D6 and 301.6330-1(d)(2) A-D6; Katz v. Comm’r, 115 T.C. 329 
(2000). 



 

 

these methods.56  These methods of conducting a hearing are consistent with the methods 

approved for the conduct of informal hearings by other agencies.57  In keeping with the 

informality of the hearings, the appeals office does not create a transcript of the CDP 

hearing in most instances.58  However, some courts have concluded that taxpayers have a 

right to record a CDP hearing.59  Following the CDP hearing, the appeals officer issues a 

written CDP determination, which generally includes both the appeals officer’s 

conclusion and a summary of the issues raised by the taxpayer and considered by the 

appeals officer.60  After the appeals officer issues a notice of determination, a taxpayer 

may seek judicial review of the determination.61   

CDP rights are controversial; they have been subject to significant criticism both 

by supporters and critics of the new rights.62  One area of significant controversy has 

                                                 
56 Treas. Reg. §§301.6320-1(d)(2) A-D6 and 301.6330-1(d)(2) A-D6; Greene-Thepadi v. Comm’r, 126 
T.C. 1 (2006). 
57 KOCH, supra note 15 at § 5.14. 
58 The Internal Revenue Manual directs appeals officers to create a recording for the Service in cases where 
the taxpayer has a right to record the hearing and exercises that right.  INTERNAL REVENUE MANUAL § 
8.6.1.2.5. 
59 Keene v. Comm’r, 121 T.C. 8 (2003) (concluding that I.R.C. section 7521 provided taxpayers with a 
right to create an audio recording of a CDP hearing); Mesa Oil Inc. v. United States, 86 A.F.T.R.2d (RIA) 
7312, 7317-18 (D. Colo. 2000) (concluding that the creation of the record at the hearing was inadequate 
and a recording would aid judicial review); but cf Compucel Serv. Corp. v. Comm’r, 89 A.F.T.R.2d (RIA) 
1286 (2002) (concluding that there was no need to remand for an additional hearing because an adequate 
record had been created).  Many of the courts that have concluded that there is a right to create an audio 
recording have also concluded that in many cases a CDP determination is not invalid, even if the taxpayer 
was not given an opportunity to exercise the right to record the CDP hearing.  See, e.g., Frey v. Comm’r, 
T.C. Memo.2004-87; Durrenberger v. Comm’r, T.C. Memo.2004-44; Brashear v. Comm’r, T.C. 
Memo.2003-196; Kemper v. Comm’r, T.C. Memo.2003- 195.  The instances in which failure to permit a 
recording have not invalidated the appeals officer’s CDP determination have been instances in which the 
taxpayer has proceeded to participate in the conduct of the CDP hearing despite the denial of an 
opportunity to create an audio recording.  However, as is the case with respect to some other agencies 
informal proceedings, some courts have noted that the failure to allow or require the creation of a transcript 
of the hearing makes judicial review of the CDP determination more difficult.  Mesa Oil Inc. v. United 
States, 86 A.F.T.R.2d (RIA) 7312, 7317-18 (D. Colo. 2000). 
60 Treas. Reg. § 301.6330-1(e)(3) Q & A-E8. 
61 I.R.C. § 6330(d). 
62 Id.; Bryan T. Camp, Replacing CDP, 107 TAX NOTES 1039 (2005); Danshera Cords, Collection Due 
Process:  The Scope and Nature of Judicial Review, 73 U. CINC. L. REV. 1015 (2005); Danshera Cords, 
Reforming, Not Replacing, CDP, 108 TAX NOTES 817 (2005); NATIONAL TAXPAYER ADVOCATE, 2004 
ANNUAL REPORT TO CONGRESS; Book, supra note 46; Bryan T. Camp, The Costs of CDP, 105 TAX NOTES 



 

been with respect to judicial review.63  Prior to October 16, 2006, jurisdiction over CDP 

appeals was in the Tax Court if the Tax Court would have had jurisdiction over the 

underlying liability64 and in the district courts if the Tax Court would not have had 

jurisdiction over the underlying liability.65  This jurisdictional grant sometimes resulted in 

bifurcated review of a single CDP determination.66  Jurisdiction over all CDP appeals has 

now been consolidated in the Tax Court.67   

As discussed in the next section, the different courts have treated these cases very 

differently, which may result in inconsistent treatment within a single case or between 

two similarly situated taxpayers, both of which violate the norms of good tax policy.  

While consolidating jurisdiction in the Tax Court will reduce the disparity of treatment 

between taxpayers in CDP cases, it does not reduce the importance of having the Tax 

Court apply the appropriate standard.  Moreover, considering some of the cases decided 

by each court will highlight the differences between the courts’ approach to review of 

IRS collection decisions and demonstrate the appropriate approach. 

 While the CDP provisions provide for judicial review, the standard of review that 

courts are to apply is not specifically addressed.  However, the legislative history 

                                                                                                                                                 
1445 (2004); Bryan T. Camp, The Failure of CDP, Part 2:  Why it Adds No Value, 104 TAX NOTES 1567 
(2004); Bryan T. Camp, Failure of Collection Due Process, Pt. 1:  The Collection Context, 104 TAX NOTES 
969 (2004); Bryan T. Camp, Tax Administration as Inquisitorial Process and the Partial Paradigm Shift in 
the IRS Restructuring and Reform Act of 1998, 56 FLA. L. REV. 1 (2004); Danshera Cords, How Much 
Process is Due?  I.R.C. Sections 6320 and 6330 Collection Due Process Hearings, 29 VT. L. REV. 51 
(2004); Diane L. Fahey, The Tax Court’s Jurisdiction Over Due Process Collection Appeals:  Is It 
Constitutional? 55 Baylor L. Rev. 453 (2003). 
63 Camp, Replacing CDP, supra note 71; Cords, Reforming, Not Replacing CDP, supra note 71. 
64 I.R.C. § 6330(d)(1). 
65 I.R.C. § 6330(d)(2).  A number of proposals have been put forth in Congress to consolidate jurisdiction 
over all CDP cases in the Tax Court.   
66 A number of bills have been introduced in Congress to consolidate jurisdiction over all CDP hearings in 
the Tax Court.  This approach also has been advocated by the National Taxpayer Advocate.  NATIONAL 
TAXPAYER ADVOCATE SERVICE, 2005 ANNUAL REPORT TO CONGRESS.   
67 Pension Protection Act of 2006, § 855, Pub. L. No. 209-180, 120 Stat. 780 (2006) (amending I.R.C. § 
6330(d)). 



 

 

indicates that the standard of review should be abuse of discretion, except when the tax 

liability is at issue.68  When the underlying liability is properly at issue, which occurs 

only in very limited circumstances, the legislative history indicates that de novo review 

was intended.69  

In reviewing CDP determinations, the courts have consistently relied on the 

legislative history to establish the appropriate standard or review.70  However, the 

similarity between the approach taken by the Tax Court and the district courts ends there.   

The Tax Court has explicitly stated that it is not bound by the Administrative 

Procedure Act.  In addition, the Tax Court has specifically rejected contentions that its 

review must be limited to the administrative record.71  In its approach to review of tax 

collection decisions, the Tax Court has not conducted traditional abuse of discretion 

review, even in cases where the underlying tax liability is not properly at issue.72  Rather, 

even when purporting to review collection decisions for abuse of discretion, the Tax 

Court’s review more closely resembles a de novo trial than a deferential review of an 

agency decision. 
                                                 
68 Pub. L. No. 105-206, Internal Revenue Service Restructuring and Reform Act of 1998, 263-266, H.R. 
Conf. Rep. 105-599 (1998). 
69 Id. 

The determination of the appeals officer may be appealed to Tax Court or, where 
appropriate, the Federal district court.  Where the validity of the tax liability was properly 
at issue in the hearing, and where the determination with regard to the tax liability is a 
part of the appeal, no levy may take place during the pendency of the appeal.  The 
amount of the tax liability will in such cases be reviewed by the appropriate court on a de 
novo basis.  Where the validity of the tax liability is not properly part of the appeal, the 
taxpayer may challenge the determination of the appeals officer for abuse of discretion.  
In such cases, the appeals officer's determination as to the appropriateness of collection 
activity will be reviewed using an abuse of discretion standard of review.  Levies will not 
be suspended during the appeal if the Secretary shows good cause why the levy should be 
allowed to proceed. 

Id. 
70 Sego v. Comm’r 114 T.C. 604, 609-610; Goza v. Comm’r, 114 T.C. 176, 181-182 (2000). 
71 Robinette v. Comm’r, 123 T.C. 85 (2004), rev’d 439 F.3d 455 (8th Cir. 2006). 
72 Book, supra note 46 at 1173-1174, 1194-1197 (2004) (“the proceedings closely resemble other Tax 
Court proceedings that are completed on a de novo basis.”).  See also Camp, The Failure of CDP, Part 2, 
supra note 71. 



 

Conducting de novo review and creating a new record should be limited to cases 

where the taxpayer has properly challenged the underlying liability.73  In other cases, the 

taxpayer has either had (and took advantage of) an opportunity to challenge the liability 

in a deficiency proceeding or will have any opportunity to seek a refund after the tax is 

paid.  Thus, the taxpayer will not be deprived of any opportunity to challenge the 

underlying liability.  In addition, the deficiency and refund procedures are designed to 

allow full development of the taxpayers’ total liability, unlike collection procedures, 

which are very informal and designed only to answer the question of whether the 

collection actions that are proposed are also appropriate.   

Moreover, the needs of tax collection require that CDP proceedings be conducted 

as expeditiously as possible.  The liability has already been assessed.  The collection of 

the liability is the primary issue before the IRS.  As judicial review is to determine only 

whether the IRS’ decision regarding collection was an abuse of discretion, the scope of 

and time for trial will be limited.  Therefore, allowing the taxpayer challenge all aspects 

of the tax liability could even prejudice a taxpayer’s opportunity to full review.  Because 

a taxpayer who has not been given an opportunity to challenge the underlying liability 

can make a refund claim after payment, de novo review is not essential with respect to 

CDP determinations.   

The district courts on the other hand, have consistently applied traditional true 

abuse of discretion review to CDP determinations to cases that did not have properly 

raised challenges to the underlying liability.  Unlike the Tax Court, the district courts and 

the Courts of Appeals reviewing their decisions have been unwilling to substitute their 

                                                 
73 Many commentators including the Nina Olson, the National Taxpayer Advocate, has urged Congress to 
eliminate the consideration of the underlying liability from the CDP hearing in all circumstances.  
NATIONAL TAXPAYER ADVOCATE SERVICE, 2005 ANNUAL REPORT TO CONGRESS, Legislative Proposals. 



 

 

judgment for that of the IRS.74  The Sixth Circuit Court of Appeals, in a frequently cited 

opinion noted that “without a clear abuse of discretion in the sense of clear taxpayer 

abuse and unfairness by the IRS, as contemplated by Congress, the judiciary will 

inevitably become involved on a daily basis with tax enforcement details that judges are 

neither qualified, nor have the time to administer.”75   

The ability of “outsiders” to understand and apply the rules is even clearer in the 

context of review of tax collection decisions, where the primary question is whether an 

appeals officer has abused his or her discretion.  This does not require the special 

knowledge that it has been argued is necessary to understand the application of intricate 

sections of the Tax Code and Regulations.76   

On possible explanation for the different approaches is that the district courts are 

more comfortable conducting abuse of discretion review because the district courts have 

many more occasions on which it is the required standard of review.  This may make the 

district court more willing to consider whether the appeals officer’s CDP determination 

constituted an abuse of discretion, rather than whether the appeals officer reached the 

“right” result.  However, the possibility that observers and taxpayers may conclude that a 

failure to conduct abuse of discretion review in these cases makes the process appear less 

                                                 
74 Olsen v. United States, 414 F.3d 144, 150 (1st Cir. 2005); Living Care Alternatives of Utica, Inc. v. 
United States, 411 F.3d 621, 625 (6th Cir. 2005). 
75 Living Care Alternatives, 411 F.3d at 625. 
76 See, e.g., Foxman v. Comm’r, 41 T.C. 535, 551 n.9 (1964). 

The distressingly complex and confusing nature of the provisions of subchapter K present 
a formidable obstacle to the comprehension of these provisions without the expenditure 
of a disproportionate amount of time and effort even by one who is sophisticated in tax 
matters with many years of experience in the tax field. If there should be any lingering 
doubt on this matter one has only to reread [I.R.C.] section 736 . . . and give an honest 
answer to the question whether it is reasonably comprehensible to the average lawyer or 
even to the average tax expert who has not given special attention and extended study to 
the tax problems of partners. Surely, a statute has not achieved 'simplicity' when its 
complex provisions may confidently be dealt with by at most only a comparatively small 
number of specialists who have been initiated into its mysteries.  

Id. (citations omitted). 



 

fair and more result driven.  Perceptions or appearances of this nature can be detrimental 

to effective tax collection. 

 B. Innocent Spouse Challenges to Collection Decisions 

 Congress has provided other opportunities for taxpayers to challenge IRS 

collection decisions.  One is with respect to the assertion that a taxpayer is an “innocent 

spouse” and should not be subject to collection of an amount of tax due for which joint 

and several liability exists.77  Although innocent spouse relief has been available since 

1971,78 Congress attempted to expand it relief in RRA 1998, permitting relief in 

additional circumstances.79   

 The innocent spouse relief provisions provide an exception to the Anti-Injunction 

Act’s prohibition on actions to stop tax collection actions.80  A denial of innocent spouse 

relief is generally subject to judicial review.81  The Tax Court has jurisdiction over these 

cases, except in tax refund cases.82   

 As in the CDP context, the Tax Court has concluded that the APA is inapplicable 

to its review of innocent spouse decisions.83  In this context, Tax Court Judges Halpern 

and Holmes have written strong dissents challenging the majority conclusion that 

administrative law does not apply to the review of these cases.84   

 Despite the conclusion on appeal that the Tax Court did not have jurisdiction 

under the circumstances, Ewing v. Commissioner  provides additional insight into the Tax 

                                                 
77 I.R.C. § 6015. 
78 Pub. L. No. 91-679, § 1, 84 Stat. 2063 (1971). 
79 RRA 1998, Pub. L. No. 105-206, § 3201, 112 Stat. 685, 739 (1998) (codified as amended at I.R.C. § 
6015); H. Rep. 105-599 at 249-255. 
80 Id. at § 6015(e)(1)(B). 
81 I.R.C. § 6015(e). 
82 Id. 
83 Ewing v. Comm’r, 122 T.C. 32 (2004), rev’d on jurisdictional grounds 439 F.3d 1009 (9th Cir. 2006). 
84 Ewing, 122 T.C. at 56-71 (Halpern and Holmes, J.J., dissenting). 



 

 

Court’s view of its obligation to apply administrative law.85  In Ewing, the Tax Court 

explained: 

The Tax Code has long provided a specific statutory framework for 
reviewing deficiency determinations of the Internal Revenue Service.  
Section 6015 is part and parcel of this statutory framework.  This Court's 
de novo review procedures emanate from this statutory framework.  
Accordingly, the APA judicial review procedures do not supplant this 
Court's longstanding de novo review procedures in cases arising under 
section 6015. 
 Moreover, the fact that section 6015 postdates the APA does not 
render the APA judicial review procedures applicable here.  APA section 
559 provides that the APA does "not limit or repeal additional 
requirements imposed by statute or otherwise recognized by law.  When 
the APA was enacted in 1946, this Court's de novo procedures for 
reviewing IRS functions were well established and "recognized by law" 
within the meaning of APA section 559.  . . .  These de novo trial 
procedures, which have remained essentially unchanged since that APA's 
enactment, provide a stricter scope of review of the Commissioner's 
determinations than would obtain under APA review procedures. 
Consequently, pursuant to APA section 559, the APA does not limit or 
repeal "additional requirements" arising from this Court's de novo review 
procedures. 
 * * * * 
 The mere fact that judicial review is for abuse of discretion in a 
spousal relief case arising under section 6015(f) does not trigger 
application of the APA record rule or preclude this Court from conducting 
a de novo trial.86 
 

 In reaching the conclusion that the APA is inapplicable, the majority failed to 

consider the distinctions that can and should be drawn between the court’s deficiency 

jurisdiction and its jurisdiction to review certain collection decisions.  The distinctions 

and proper application of administrative law will be more fully developed in Part V of 

this Article.  Before considering how the APA and administrative law apply to IRS 

collection decisions, this article will review some of the principles of administrative law 

relating to informal agency decisions. 

                                                 
85 Id. 
86 122 T.C. at 52-53 (citations and footnotes omitted). 



 

IV. Administrative Law 

 This part will begin with a brief description of the particular areas of the APA and 

administrative law that should inform the review of IRS collection decisions.  Next, this 

part will consider how the APA and the principles of administrative law apply to judicial 

review of IRS collection decisions. 

A. The Administrative Procedure Act and Administrative Law Generally 

During the New Deal, as administrative agencies began to proliferate, Congress 

recognized an increasing problem resulting from the inconsistent approaches used by 

agencies to accomplish similar functions, including rulemaking and adjudicatory actions.  

After much consideration and debate, 87 Congress addressed the problem by adopting the 

APA in 1946.88   

The APA guides agency actions, such as rulemaking and the conduct of hearings, 

setting minimum standards for the performance of certain administrative acts.89  The 

APA also creates presumptions and standards to be applied to review of the actions taken 

by the agency.90 

Generally, the APA is applicable to all agency actions, unless a more specific rule 

is provided in the governing statute,91 or the agency is specifically exempted from the 

APA.92  Agencies are defined to include “each authority of the Government of the United 

                                                 
87 KOCH, supra note 15 at §2.31 (2nd ed. 1997). 
88 Administrative Procedure Act of 1946, ch. 324, 60 Stat. 237 (1946) (codified at 5 U.S.C. §§ 551-559, 
701-706 (2000)). 
89 See, e.g., Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 
519, 545 (1978) (citing legislative history of section 4 of the APA, S. Rept. No. 752, 79th Cong. 1st Sess., 
14-15 (1945)). 
90 5 U.S.C. §701, et seq. 
91 This is also often referred to as the organic statute. 
92 RICHARD J. PIERCE, JR. ET AL., ADMINISTRATIVE LAW AND PROCESS 275-279 (3d ed. 1999).  No IRC 
provision specifically supersedes the requirements under APA §553, providing for notice and comment 
rulemaking.  SALTZMAN, supra note 6 at ¶1.03. 



 

 

States, whether or not it is within or subject to review by another agency.”93  Courts are 

excluded from the APA’s definition of agencies.94   

The Internal Revenue Service95 is an agency under the APA’s definition and is 

not exempt from the application of the APA.96  As a result, the APA is applicable to 

many IRS actions,97 even though it is often not considered in the context of tax 

proceedings.   

Administrative agencies are given significant flexibility to determine the 

appropriate form that its actions should take, absent a specific direction from Congress.  

One of the most important overriding principles behind the APA rules regarding agencies 

processes is the idea that the agency should be able “exercise its administrative discretion 

in deciding how, in light of internal organization considerations, it may best proceed to 

develop the needed evidence.”98  Since the enactment of the APA a large body of 

administrative law has developed that provides significant guidance to a wide variety of 

agency actions from formal rulemaking and adjudication and informal rulemaking and 

adjudication.   

In most instances, the APA recognizes the desirability of judicial review.99  One 

advantage that was sought in drafting and adopting the APA was uniformity in agency 

processes and rights and opportunities for judicial review.  APA provides that “A person 

suffering legal wrong because of agency action, or adversely affected or aggrieved by 

                                                 
93 5 U.S.C. § 551(1) (2000). 
94 5 U.S.C. §§ 551(1)(B), 701(b)(1)(B). 
95 Referred to generally and interchangeably throughout this Article as the Service or IRS. 
96 As discussed below, such exclusions include courts, including the Tax Court.  See infra Part IV.B. 
97 SALTZMAN, supra note 6 at ¶1.03. 
98 FPC v. Transcontinental Gas Pipe Line Corp., 423 U.S. 326, 333 (1976).  See also Vermont Yankee 
Nuclear Power Corp. v. Natural Resources Defense Council, 435 U.S. 519, 544 (1978). 
99 5 U.S.C § 702.   



 

agency action within the meaning of a relevant statute, is entitled to judicial review 

thereof.”100  Generally, however, only final agency actions are reviewable.101   

However, the APA also recognizes that there are certain instances in which 

judicial review would be inappropriate.102  Judicial review is unavailable in some 

situations where the decision is clearly committed to agency discretion.  Administrative 

law focuses on the fact that the agency that should set policy and interpret the application 

of the rules under its aegis, as is demonstrated by the deference afforded to agency 

actions in the face of an ambiguous statute.103  The courts have recognized that under the 

separation of powers doctrine, setting policy is more appropriately done by the executive 

branch than the judicial branch.104 

Notwithstanding the strong preference for judicial review of agency actions, 

judicial review is generally unavailable with respect to most IRS decisions.  The anti-

injunction act states that “[e]xcept as [otherwise] provided . . . no suit for the purpose of 

restraining the assessment or collection of any tax shall be maintained in any court by any 

person, whether or not such person is the person against whom such tax was assessed.”105  

Although there are narrow exceptions to this rule, without significant limits on the 

                                                 
100 5 U.S.C. § 702. 
101 5 U.S.C. §704 (“Agency action made reviewable by statute and final agency action for which there is no 
other adequate remedy in a court are subject to judicial review. A preliminary, procedural, or intermediate 
agency action or ruling not directly reviewable”). 
102 5 U.S.C. § 702  

Nothing herein (1) affects other limitations on judicial review or the power or duty of the 
court to dismiss any action or deny relief on any other appropriate legal or equitable 
ground; or (2) confers authority to grant relief if any other statute that grants consent to 
suit expressly or impliedly forbids the relief which is sought. 

Id. 
103 Chevron v. Natural Resources Defense Council, Inc. 467 U.S. 837 (1984) (creating two step analysis for 
determining the permissibility of an agency interpretation).  A number of cases have since considered and 
explained how and when this approach applies.  See generally, Cass R. Sunstein, Chevron Step Zero, 92 
VA. L. REV. 187 (2006). 
104 KOCH, supra note 15, § 12.12. 
105 I.R.C. 7421(a). 



 

 

availability of judicial challenge to IRS actions and decisions, the tax collection system 

would rapidly grind to a halt.  However, as already discussed, to protect taxpayers, 

Congress has provided a number of exceptions to the prohibition against suits against the 

IRS.   

In the context of judicial review of agency adjudications, one of the most 

important factors is whether the proceeding was formal or informal, which is discussed in 

the following section.  A further important issue, discussed at the end of this section, is 

the appropriate scope of judicial review of an agency decision.   

  1. Formal vs. Informal Agency Adjudication 

 Formal adjudication under the APA requires an agency to provide an impartial 

decision-maker; the party must have notice, a right to be represented, an opportunity to 

make arguments and present evidence orally; the party must have a right to cross-

examine opposing witnesses and know about opposing evidence; the resolution of factual 

disputes must be based solely on the evidence allowed at the adjudication; and there must 

be written findings and conclusions.106  Formal adjudication by an agency is required 

only when it is specified by the authorizing statute.107   

When formal adjudication is not statutorily required, an agency may engage in 

informal adjudication.108  The APA provides limited guidance regarding informal 

adjudications; the only section applicable to the procedure to be employed during 

informal adjudications deals with “Ancillary Matters.”109  Notwithstanding the minimal 

                                                 
106 5 U.S.C. § 554, 555, 556. 
107 5 U.S. C. § 555; PIERCE, supra note 92 at 298 (formal adjudication is required where the “adjudication 
[is] required by statute to be determined on the record after an opportunity for an agency hearing” citing 
5.U.S.C. § 554(a)). 
108 PIERCE, supra note 92 at 276-277, 342-343. 
109 5 U.S.C. § 555. 



 

guidance available in the APA, informal agency actions account for the vast majority of 

agency actions.  As a result, a substantial body of judicially created administrative law 

has developed regarding informal administrative hearings.  In addition, significant 

commentary has been directed to developing the appropriate law and standards to be 

applied to informal agency actions.110   

As the name, “informal adjudication” suggests, the agency need not use fixed, 

formal, trial-like procedures to conduct a hearing.111  Informal adjudications provide the 

advantage of allowing faster, less expensive, individual action on a specific issue.  

Informal procedures may also be more flexible.   

An agency must create a record that supports the agencies action, even in an 

informal adjudication.112  The Supreme Court has recognized that while justification of 

an agency decision is important, it is also important not to turn informal agency 

proceedings into formal agency adjudications or rulemakings.113  Because trial-like 

procedures are not used, an informal adjudication may not involve a face-to-face meeting 

between the petitioner and the hearing officer.  Rather, an informal adjudication may be 

conducted through a review of documentary evidence, through telephonic 

                                                 
110 See, e.g., Thomas O. Sargentich, The Critique of Active Judicial Review of Agency Actions:  A 
Reevaluation, 49 ADMIN. L. REV. 599 (1997); Richard J. Pierce, Jr. Judicial Review of Agency Actions in a 
Period of Diminishing Agency Resources, 49 ADMIN. L. REV. 61 (1997); Gordon G. Young, Judicial 
Review of Informal Agency Action on the Fiftieth Anniversary of the APA:  The Alleged Demise and Actual 
Status of Overton Park’s Requirement of Judicial Review “On the Record,” 10 ADMIN. L.J. AM. U. 179 
(1996); Steven Stark and Sarah Wald, Setting No Records:  The Failed Attempts to Limit the Record in 
Review of Administrative Action, 36 ADMIN. L. REV. 333 (1984); Richard McMillan, Jr. and Todd D. 
Peterson, The Permissible Scope of Hearings, Discovery, and Additional Fact-Finding During Judicial 
Review of Informal Agency Action, 1982 DUKE L.J. 333 (1982).  This is by no means a comprehensive list 
of articles discussing the appropriate role of the courts that review informal agency action, it is merely 
meant as a sample of the writings in this area.  See also, KOCH, supra note 15, §§ 2, 4, 5. 
111 KOCH, supra note 15, § 2.13. 
112 KOCH, supra note 15, § 11.2. 
113 Camp v. Pitts, 411 U.S. 138 (1973); Vermont Yankee Nuclear Power Corp. v. Natural Resources 
Defense Council, 435 U.S. 519, 547 (1978) (noting that “agencies, operating under [a] vague injunction to 
employ the ‘best’ procedures and facing the threat of reversal if they did not, would undoubtedly adopt full 
adjudicatory procedures in every case”). 



 

 

communication, or through other means.  In addition, as discussed below, the 

development of the record is important because of the reliance courts place on the record 

when reviewing agency actions, whether formal or informal.   

2. Record Review 

The APA directs that reviewing courts “shall review the whole record or those 

parts of it cited by a party, and due account shall be taken of the rule of prejudicial 

error.”114  This means that for a court to be able to perform its review function, the 

agency must create a record.  While a complete record including transcript generally is 

not created in the context of an informal hearing, a record is created.115   

In an informal agency action, the hearing officer is also generally required to 

justify his or her decision, which also becomes part of the administrative record.116  The 

APA provides that  

Prompt notice shall be given of the denial in whole or in part of a written 
application, petition, or other request of an interest person made in 
connection with any agency proceedings.  Except in affirming a prior 
denial or when the denial is self-explanatory, the notice shall be 
accompanied by a brief statement of the grounds for denial.117 

However, the justification of the decision need not be comprehensive.  The official record 

of an informal agency hearing may be more or less clearly defined.118   

Generally, when a court reviews a decision made by an agency during an informal 

agency proceeding, the court limits its review, conducting what is often referred to 

                                                 
114 5 U.S.C. § 706. 
115 See generally, Florida Power & Light Co. v. Lorion, 470 U.S. 729, 744 (1985) (“The APA specifically 
contemplates judicial review on the basis of the agency record compiled in the course of an informal 
agency action in which a hearing has not occurred”). 
116 5 U.S.C. 555(e). 
117 Id. 
118 ALFRED C. AMAN, JR. AND WILLIAM T. MAYTON, ADMINISTRATIVE LAW §9.2, 261 (1993). 



 

“review on the record.”119  In an on the record review the court looks at the record and 

the decision to determine whether the agency’s action was arbitrary and capricious.120  

However, this review is not without teeth.  Courts are directed to conduct a “thorough, 

probing, in-depth review” of the record.121  However, courts are warned that “[a]lthough 

the inquiry into the facts is to be searching and careful, the ultimate standard of review is 

a narrow one.  The court is not empowered to substitute its judgment for that of the 

agency.”122   

As a result, one item that is often at issue during judicial review is what 

constitutes the record.123  The record is generally comprised of all of the documents and 

information considered b the hearing officer in making a decision.124   

In some instances the agency record created is inadequate to allow a court to 

review the agency’s decision because the record is incomplete or the basis for the 

decision is unclear.  However, in those cases the court need not conduct its own hearing 

and collect evidence.  Instead, the court can, and often does, remand the case to the 

agency to supplement the record.125  “[T]he proper course, except in rare circumstances, 

is to remand to the agency for additional investigation or explanation.”126  In other cases, 

the court may accept additional evidence to complete the record.127  Regardless of the 

                                                 
119 Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 419 (1971); Young, supra note 113. 
120 5 U.S.C. §706. 
121 Citizens to Preserve Overton Park, Inc., 401 U.S. at 415. 
122 Id. at 416. 
123 Young, supra note 133 at 208. 
124 Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 419-20 (1971) (reviewing court 
considers the decisions in light of “the full administrative record that was before [the agency decision 
maker] at the time he made his decision”). 
125 Id. 
126 Florida Power & Light Co. v. Lorion, 470 U.S. 729 (1985).  See also United States v. Carlo Bianchi, 373 
U.S. 709, 718 (1963). 
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approach chosen by the court, the court is not to substitute its judgment for that of the 

agency except when trial de novo is permitted.128   

Moreover, as directed by the APA, courts are to be mindful of the rule of 

prejudicial error.129  The rule of prejudicial error directs court to consider whether any 

errors that occurred during a hearing or in the creation of the record prejudiced the 

decision.130  If no prejudice resulted from the error, then no remedy is available or 

needed.  This rule is akin to the rule of harmless error that the courts of appeals apply to 

decisions of the district courts.131 

Some commentators have suggested that because of the debates about what 

constitutes the record in a particular case and the need to have an adequate record for 

review have essentially caused the exceptions to swallow the rule.132  However, the 

exceptions to the record rule courts have used to remedy administrative failings do not 

entirely eviscerate the rule of record review.133  The rationale behind both the rule of 

record review and the rule of prejudicial error is that the agency should be making the 

policy decisions delegated by Congress, not the courts.134 

B. Administrative Law in Tax Collection Decisions 

1. In General 

                                                 
128 KOCH, supra note 15, §§ 10.1, 10.2. 
129 5 U.S.C. § 706; see also KOCH, supra note 15, § 10.7. 
130 See, e.g., Intercargo Ins. Co. v. United States, 83 F.3d 391, 394 (Fed.Cir.1996); KOCH, supra note 15, § 
10.7. 
131 See, e.g., Save Our Heritage, Inc. v. F.A.A., 269 F.3d 49, 61 (1st Cir.2001) (“The doctrine of harmless 
error is as much a part of judicial review of administrative action as of appellate review of trial court 
judgments.”). 
132 Stark and Wald, supra note 113 (identifying 8 categories of exceptions that have been judicially created 
to the rule of on the record review).  But see, Young, supra note 113 at 219-229 (1996) (critiquing Stark 
and Wald’s conclusions). 
133 Young, supra note 113. 
134 See supra Part IV.A.2. 



 

There are some areas in which there are few questions about whether the APA 

applies to the IRS and the formation of tax law.  The IRS and the Treasury department 

acknowledge the applicability of the APA and administrative law in some situations.  For 

example, when the Treasury issues regulations it uses a notice and comment procedure, 

in most cases, even when it is issuing “interpretive regulations,” which are exempt from 

the requirement that the agency provide notice and an opportunity to comment when it 

makes rules.135  There are many situations where the APA is inapplicable as well.  Many 

IRS actions taken do not involve rulemaking or adjudication.136  As noted, the anti-

injunction act’s general prohibition on suits to prevent tax assessment or collection137 is a 

significant departure from the presumption that final agency action should generally be 

subject to review.  Congress has specifically denied judicial review of many of the 

Service’s decisions.138   

In addition, the APA does apply to the review of many of the Service’s decisions.  

In some cases the APA is inapplicable to judicial review because judicial review is 

unavailable because the matter is fully committed to the discretion of the IRS.139   

In other cases, the rules of administrative law need not be applied because the Tax 

Court or the district court will engage in its own fact finding and reach its own 

                                                 
135 Treas. Reg. 601.601 (1987).  However, the use the term “interpretive regulation” in tax is often 
distinguishable from its use in administrative law.  See generally, Steve R. Johnson, Swallows Holding As 
It Might Have Been:  Regulations Revising Case Law, 112 TAX NOTES 773 (2006); Steve R. Johnson, 
Swallows Holding As It Is:  The Distortion of National Muffler, 112 TAX NOTES 351 (2006). 
136 Examples of informal guidance include Technical Advice Memoranda, Revenue Rulings, and Revenue 
Procedures, all of which may be challenged in a deficiency or refund case and are generally viewed only as 
the Service’s litigating position, rather than statements of law.  However, in some instances, the existence 
of such guidance may be used by a taxpayer to avoid penalties under the theory that there is substantial 
authority for a reporting position based on the existence of such guidance. 
137 Id. 
138 I.R.C. § 7421(a). 
139 Id. 



 

 

conclusions in a trial de novo.140  Historically, decisions regarding how to collect 

previously assessed taxes have fallen within the category of decisions fully committed to 

agency discretion.141   

The Tax Court recognizes the application of the APA in some, but not all, 

circumstances that it reviews tax matters.142  Although the Tax Court has steadfastly 

refused to consult the APA when it reviews IRS collection decisions including CDP 

determinations143 and denials of innocent spouse relief,144 the APA and the body of 

general administrative law can inform the administrative procedure for conducting CDP 

hearings and judicial review of appealable tax collection decisions.145   

The Tax Court’s general refusal to apply administrative law rules to IRS decisions 

stems primarily from its original jurisdiction to redetermine the IRS’s deficiency 

determinations.146  The Tax Court has used the rationale that it has historically conducted 

                                                 
140 5 U.S.C. § 554(a)(1).  Examples include deficiency redeterminations by the Tax Court under I.R.C. 
section 6213 and refund cases under I.R.C. 7422 in the district courts and 28 U.S.C. 1491(a) in the United 
States Court of Federal Claims. 
141 Book, supra note 46 at 1165. 
142 Dittler Bros., Inc. v. Comm’r, 72 T.C. 896 (1990) aff’d without published opinion 642 F.2d 1211 (5th 
Cir. 1981); Mailman v. Comm’r, 91 T.C. 1079 (1988); Estate of Gardner v. Comm’r, 82 T.C. 989 (1984). 
143 Robinette v. Comm’r, Nestor v. Comm’r, 118 T.C. 162 (2002) (majority opinion fails to address APA 
issues raised by Judge Halpern’s concurring opinion); Lunsford v. Comm’r,117 T.C. 159 (2001) (majority 
opinion fails even to acknowledge discussion of the applicability of the APA raised by Judge Halpern’s 
concurrence); Vierow v. Comm’r, T.C. Memo 2004-255 (rejecting the taxpayers claim that the APA should 
limit review to the administrative record noting that “In Robinette, we held that when reviewing the 
Commissioner’s determination pursuant to section 6330, our review is not limited by the Administrative 
Procedure Act, the evidence we may consider is not limited to the administrative record, and we conduct 
trials de novo.”); Armstrong v. Comm’r, 84 T.C.M. (CCH) 287 (2002) (concluding that I.R.C. section 6330 
did not require a formal hearing under the APA, as well as not requiring an informal face-to-face hearing); 
Johnson v. Comm’r, T.C. Summ. Op. 2005-47, 2005 WL 883701 (Tax Ct. 2005) (rejecting the Service’s 
contention that the APA’s judicial review provisions governed review of the CDP determination). 
144 Ewing v. Comm’r, 122 T.C. 32 (2004), rev’d on jurisdictional grounds 439 F.3d 1009 (9th Cir. 2006). 
145 See generally, Nestor v. Comm’r, 118 T.C. 162, 172-174 (2002) (Halpern, J., concurring); Lunsford v. 
Comm’r, 117 T.C. 159, 166-175 (2001) (Halpern, J., concurring). 
146 O’Dwyer v. Comm’r, 266 F.2d 575 (4th Cir. 1959).  There, the Fourth Circuit Court of Appeals 
concluded that: 

The Tax Court, rather than being a ‘reviewing court’, within the meaning of Sec. 10(e) 
reviewing the ‘record’, is a court in which the facts are triable de novo and the burden is 
upon the taxpayer to come forward with evidence showing the determination of 



 

trials de novo in the context of CDP147 and denials of innocent spouse relief.148  Despite 

the Tax Court’s unwillingness to apply the APA and administrative law rules in the 

context of CDP and innocent spouse determinations, the IRS149 and taxpayers have 

argued that it should be applied in these cases.150  The majority of the Tax Court 

explained its approach as follows: 

 The legislative history of the APA confirms this understanding. 
See S. Comm. on the Judiciary, 79th Cong., 1st Sess., Administrative 
Procedure Act (Comm. Print 1945), reprinted in Administrative Procedure 
Act Legislative History, 1944-46, at 22 (1946) (stating that there are 
exempted from APA formal adjudication requirements matters that are 
subject to de novo review of facts and law such "as the tax functions of the 
Bureau of Internal Revenue (which are triable de novo in The Tax 
Court)"); S. Rept. 752, 79th Cong., 1st Sess. (1945), reprinted in 
Administrative Procedure Act Legislative History, 1944-46, at 214 (1946) 
(explaining that pursuant to APA provisions governing the scope of 
judicial review, courts establish facts de novo where the agency 
adjudication is not subject to APA formal adjudication provisions "such as 
tax assessments * * * not made upon an administrative hearing and record, 
[where] contests may involve a trial of the facts in the Tax Court"); H. 
Rept.1980, 79th Cong., 2d Sess. (1946), reprinted in Administrative 
Procedure Act Legislative History, 1944-46, at 279 (1946) (same).151 

In reaching this conclusion, the majority on the Tax Court fail to distinguish between the 

approach directed by Congress in the context of deficiency cases and the grant of 

jurisdiction provided with respect to the review of collection decisions.  Instead, they 

look to the approach that the Tax Court has used in other cases where the standard of 

review is for abuse of discretion.  In doing so, they overlook the differing purposes of 

judicial review.  

                                                                                                                                                 
deficiency to be erroneous. We agree that the Tax Court is not subject to the 
Administrative Procedure Act. 

Id. at 579. 
147 Robinette v. Comm’r, 123 T.C. 85 (2004), rev’d 439 F.3d 455 (8th Cir. 2006). 
148 Ewing v. Comm’r, 122 T.C. 32 (2004), rev’d 439 F.3d 1009 (9th Cir. 2006). 
149 See e.g., Robinette v. Comm’r, 439 F.3d 455, 459 (8th Cir. 2006). 
150 Vierow v. Comm’r, T.C. Memo. 2004-255, T.C.M. (RIA) 2004-255 (2004) (taxpayer argued on brief 
that the CDP provisions were governed by the APA). 
151 Ewing, 122 T.C. at 53. 



 

 

 2. In the Collection Context 

The intersection of tax law and the generally applicable rules of administrative 

law have received relatively little consideration by scholars.152  However, in recent years, 

that trend has started to change.153  Increasingly, commentators are calling for tax law to 

embrace the general legal principles applied to other areas of law.154 

As Professor Bryan T. Camp has ably demonstrated, RRA 1998 has resulted in at 

least a partial paradigm shift, with the focus of IRS action and tax collection moving 

away from the inquisitorial model and toward the adversarial model.155  As Professor 

Camp has explained, the Service has the history and experience to know what collection 

actions should be taken.156  This move toward a more adversarial tax collection system is 

largely a result of efforts by Congress to increase taxpayer rights.  Whether these changes 

are well advised is certainly a matter of debate.157  However, if the Tax Court fails to 

apply the deferential standards of review that it appears that Congress intended, there will 

be an even greater shift away from the historically inquistorial process whereby the 

Service determined the most appropriate way to collect assessed tax liabilities from the 

taxpayer, taxpayers, or responsible parties.158  As the Tax Court interposes itself in many 

contested situations where the IRS is seeking to collect a properly assessed tax liability 

                                                 
152 Book, supra note 46 at 1159. 
153 Id.; see also Johnson, Swallows Holding As It Might Have Been, supra note 143; Johnson, Swallows 
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154 Book, supra note 46. 
155 Camp, Tax Administration as Inquisitorial Process, supra note 71. 
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157 Compare Camp, Replacing CDP, supra note 71; Camp, The Costs of CDP, supra note 71; Camp, The 
Failure of CDP, Part 2, supra note 71; Camp, Failure of Collection Due Process, Pt. 1, supra note 71; with 
Cords, Reforming, Not Replacing, CDP, supra note 71. 
158 Camp, Tax Administration as Inquisitorial Process, supra note 71. 



 

there will be an increased use of judicial resources, lower tax collections, and the 

possibility of undermining the Service’s collection functions.   

The Sixth Circuit Court of Appeals, in Living Care Alternatives of Utica, Inc. v. 

United States, was concerned with the possibility that the courts would be required to 

become involved in day to day collection decisions, an area clearly outside their 

expertise.159  Review of a CDP determination does not require and should not include a 

substitution of the judgment of the court for the judgment of the IRS, which is charged 

with collecting taxes and making decisions about the most appropriate way to collect 

taxes.   

Contrary to the approach used by the district courts and endorsed by those Courts 

of Appeals that have considered the issue, the Tax Court does not apply the generally 

applicable rules of administrative law.  In Robinette v. Commissioner, the Tax Court 

allowed the taxpayer to introduce evidence that the appeals officer had refused to 

consider, regarding whether the taxpayer had violated the terms of an offer-in-

compromise, such that the original amount of the liability should have been reinstated.160  

After considering the additional evidence, a majority of the Tax Court concluded that the 

appeals officer had improperly concluded that he did not have the authority to reinstate 

the offer-in-compromise.161  As a result of this error, the Tax Court concluded that it was 

an abuse of discretion for the appeals officer’s to issue a CDP determination that allowed 

the collection action to proceed.162 
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On appeal, the Eighth Circuit rejected the Tax Court’s conclusion that it was not 

limited to reviewing the record created at the hearing.163  The Eighth Circuit correctly 

noted that the Tax Courts position was based on an erroneous position in an earlier case, 

Nappi v. Commissioner,164 stating “Nappi focused erroneously on the status of the 

reviewing court, rather than on the status of the administrative body rendering the 

decision under review.  The Internal Revenue Service, of course, is an agency of the 

government, and review of its decisions may be governed by the APA.”165 

Notwithstanding the refusal of a majority of the Tax Court to apply the APA and 

more general administrative law principles,166 concurring and dissenting opinions issued 

by individual judges of the Tax Court in tax collection cases have made an excellent case 

for the applicability of administrative law to the consideration of actions by the IRS.167  

Judge Halpern has issued two extremely well reasoned concurrences that persuasively 

explain the proper approach to the review of CDP determinations under the APA and the 

principles of administrative law, including the appropriate standard of review.168  Then, 

in Robinette v. Commissioner,169 Judges Halpern and Holmes, in their dissent, very ably 

explained the applicability and approach that should be used by the Tax Court in review 

of CDP determinations, including following the rule of record review.170  Judges Halpern 

                                                 
163 Robinette v. Comm’r, 439 F.3d 455 (8th Cir. 2006). 
164 58 T.C. 282 (1978). 
165 Robinette, 439 F.3d at 461 n.5. 
166 Robinette, 123 T.C. at 95-105. 
167 Nestor v. Comm’r, 118 T.C. 162, 172-174 (2002) (Halpern, J., concurring); Lunsford v. Comm’r, 117 
T.C. 159, 165-175 (2001) (Halpern, J., concurring). 
168 Nestor, 118 T.C. at 172-174 (Halpern, J., concurring); Lunsford, 117 T.C. at 165-175 (Halpern, J., 
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and Holmes made similar arguments with respect to review of an IRS denial of innocent 

spouse relief, in Ewing v. Commissioner.171   

In addition, the Service has contended that administrative law, particularly the 

APA provisions relating to judicial review and the rule of record review, apply to judicial 

review of collection determinations, even when appeal lies in the Tax Court.172  This 

argument has also been made by taxpayers appealing unfavorable CDP determinations.173 

Although some in the practicing bar have seen Robinette as a boon to taxpayers 

aggrieved by the CDP hearing process, and under Golsen v. Commissioner174 its reversal 

will only apply to taxpayers petitioning the Tax Court from the Eighth Circuit, taxpayers 

should be careful about relying to heavily on this holding as an opportunity to avoid 

receive a trial de novo in the Tax Court with respect to an unfavorable CDP 

determination.  First, the facts as found by the Tax Court in Robinette indicate that 

throughout the hearing process the taxpayer had repeatedly attempted to present evidence 

regarding the efforts he made to file his tax returns and his pattern of filing at the end of 

the period of extensions.175  Second, the Tax Court has not overruled its decision in 

Magana v. Commissioner,176 which held that a taxpayer could not raise an issue during 

judicial review that had not been raised at the CDP hearing.  Finally, a number of the Tax 

Court’s judges indicated concern that the Tax Court should not extend its holding in 

Robinette to cases where the taxpayer had withheld information from the appeals officer 

                                                 
171 122 T.C. 32, 56 (2004) (Halpern and Holmes, JJ., dissenting). 
172 Robinette, 439 F.3d at 459 (on brief the Service argued that the APA and the record rule were applicable 
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and then attempted to present it at trial.177  However, the Tax Court has cited Robinette in 

a number of cases, rejecting contentions that the Tax Court’s review is limited to the 

administrative record.178   

CDP hearings and appeals are using a significant amount of administrative 

resources, both in appeals officers to consider the requests and make the CDP 

determination and Department of Justice and Chief Counsel’s office attorneys to litigate 

the judicial appeals of the CDP determinations.  Taxpayer CDP rights have become one 

of the most litigated tax issues in the years since the rights were created by the Internal 

Revenue Service Restructuring and Reform Act of 1998.179  The number of CDP cases in 

both the appeals office and the courts are quite significant,180 even though the IRS has 

received far fewer requests for CDP hearings than was initially projected.  However, the 

use of significant resources does not justify inadequate performance by the agency.  

Moreover, any strain that Congress’s grant of additional rights places on the IRS cannot 

and should not be cured through active assumption of those duties by the Tax Court.  The 

Tax Court should perform only the review intended by Congress, which in most cases 

will not involve the creation of its own record.  The Tax Court’s review in most 

collection cases should be limited to a review of the record the IRS creates and then only 

for abuse of discretion. 

To allow the IRS and the Tax Court to decide which of the tax laws should be 

applied and on what terms, without a specific authorization to do so, would render 

                                                 
177 Robinette, 123 T.C at 112, 115, 119 (2004) (Wells, Thornton, Wherry, JJ., concurring). 
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179 Pub. L. No. 105-206, 112 Stat. 685 (1998). 
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Congress’ authority to create the laws irrelevant.181  In addition, such an approach could 

lead to an even less efficient use of resources, as it would allow the courts and the IRS to 

select which areas they wanted to focus on, rather than focusing on those areas that 

Congress has directed that they must address.  This would leave more of the collection 

decisions to be made by the Tax Court.  This would hamper the efficient functioning of 

the tax collection system. 

Moreover, de novo review is not necessary for the protection of taxpayers.  

Judicial review of CDP determinations, denials of innocent spouse relief, and denials of 

interest abatement do not eliminate any other opportunity available to taxpayers to 

challenge the amount of tax due.  Instead, these provide taxpayers with additional rights.  

If the taxpayer did not have an opportunity to challenge the liability in the deficiency 

stage or did not take advantage of that opportunity, the taxpayer will still have the 

opportunity to make a claim for refund after full payment of the assessed tax liability. 

3. Application To the Tax Court vs. By the Tax Court 

In determining whether the Tax Court ought to or much apply the rules of 

administrative law, a distinction needs to be drawn to the requirement that and the need 

for the Tax Court to apply the APA and an application of the APA to the Tax Court.  

Indeed, the Tax Court is a court, and throughout its history, it has acted as a court.182  As 

a court, its actions are reviewed in the same manner as those of other courts.183  Because 

there was some controversy regarding the deference to be afforded to Tax Court 

decisions, Congress confirmed that the Courts of Appeals were to review Tax Court 
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decisions in the same manner as District Court decisions rendered after civil bench 

trials.184   

Because it is a court and its decisions are reviewed by the Courts of Appeals as 

such, it seems beyond question that the APA and its standards for review and the law 

relating to administrative agencies does not and should not apply to the Tax Court.  While 

the Tax Court is not required to make its procedures conform to those of the APA, that 

does not mean that the APA’s provisions relating to judicial review are not controlling 

over the review of agency actions.  These statutory provisions are controlling where 

applicable in the same way that any other statute is controlling when applicable. 

As discussed above, the IRS, however, is an agency.  Thus, review of an IRS 

decision is the review of an agency action.  Unless specifically excluded from review 

under the APA, this falls squarely within the reach of the APA and administrative law 

generally.  As a result, the APA framework and administrative law principles should be 

applied to the review of IRS actions, unless there is a provision to the contrary.  This is 

not to say that all decisions or actions taken by the IRS are or even should be subject to 

review.   

4. Deficiency Cases vs. Other Tax Court Jurisdiction 

The fact that Congress intended that the Tax Court, and its predecessor, the 

Bureau of Tax Appeals, conduct de novo review of deficiency determinations, does not in 

and of itself mean that Congress intended that the Tax Court use the same approach to 

review of other IRS actions.  Over time, Congress has expanded the Tax Court’s 
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jurisdiction.  In determining the nature of the review that Congress intended it is 

important to look at the jurisdictional grant.  It is also important to look at the nature of 

the action that is being reviewed.   

 In the context of review of deficiency determinations, which is the review of an 

IRS determination that an amount of tax due in excess of that reported by taxpayer, 

Congress has specifically provided for de novo review.  The Tax Court is directed to 

“redetermine” deficiencies.185  Moreover, the history of the Tax Court indicates that 

Congress intended to create a court to conduct a trial and make its own finding of fact 

and conclusions regarding the correct tax liability.186  Thus, the APA and the rules of 

administrative law do not apply to judicial review of these determinations.   

However, in cases where the IRS’ decisions are properly challenged in court, the 

standard applied should revolve around the question to be answered.  In deficiency and 

refund cases the question is the correct amount of tax.  In collection cases, the question is 

whether the IRS or the appeals officer abused his or her discretion in making the 

collection decision.  The former question must be considered de novo.  The latter 

question, however, should not be considered de novo because the court is not to substitute 

its judgment for that of the Service.   

The next Part of this article will address the benefits of consistent application of 

the APA and the rules of administrative law in the context judicial review of tax 

collection decisions to tax administration.  This Part will demonstrate why the Tax Court 

should reconsider its approach to these cases. 

V. Benefits of Applying the APA to Review of IRS Decisions 
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A. In General 

Because of the widespread influence of the tax laws, it is important that the laws 

be applied consistently to all taxpayers.187  Two frequent goals of tax policy are to collect 

taxes equitably and efficiently.  Without consistent application of the tax laws, the tax 

system is subject to claims that it is unfair, which may undermine its effectiveness.   

Allowing taxpayers to have an additional opportunity to present collection 

alternatives provides an additional opportunity to ensure that the taxpayers receive fair 

and equitable treatment.188  In addition, if all of the taxpayers receive the same treatment 

on review, the principles of horizontal equity, which require that similarly situated 

taxpayers are treated similarly, will be furthered.   

While inconsistent results are not uncommon in tax cases, given the variety of 

fora available to resolve tax controversies, creating additional, unnecessary 

inconsistencies of treatment should not done lightly.189  For instance, when considering 

the amount of the taxpayers liability, whether during pre-payment deficiency cases or 

post-payment refund cases, the approach used by the Tax Court and the district courts 

tends to be the same.  In the context of other challenges to IRS actions, their should be 

similarity between the approach used by the district court reviewing the informal 

decisions of another agency and the approach used by the Tax Court reviewing IRS 

decisions.  Even more important, the Tax Court and the district courts should apply 

similar approaches to similar tax cases.  However, the Tax Court has refused to apply 
                                                 
187 There are two axes across which equal treatment may be viewed.  The first is horizontal equity, which 
requires that similarly situated taxpayers be treated similarly.  The second is vertical equity, which requires 
that differently situated taxpayers be treated differently.  See generally, Jeffrey H. Kahn, The Mirage of 
Equivalence and the Ethereal Principles of Parallelism and Horizontal Equity, 57 HASTINGS L.J. 645 
(2006). 
188 Cords, Reforming CDP, supra note 71. 
189 But see Keasler v. United States, 766 F.2d 1227, 1233 (8th Cir. 1985) (“[U]niformity of decision among 
the circuits is vitally important on issues concerning the administration of the tax laws.”). 



 

administrative law to review of nondeficiency IRS actions, while the district courts, 

which have jurisdiction over review of some these decisions, has applied the principles 

and rules of administrative law.190  This has led to inconsistent treatment of taxpayers 

based only on where they litigated, not the substance of their cases.   

Some of the reason for these differences may result from differences in the courts’ 

types of cases historically on each court’s docket.  The district courts are accustomed to 

reviewing the actions of a wide variety of agencies and, therefore, have much greater 

experience with administrative law and the application of the APA.  This has given the 

district courts more experience applying an abuse of discretion standard of review.  The 

Tax Court, with its history of deficiency redeterminations, does not have the same 

experience with these standards or cases.  This unfamiliarity with applying an abuse of 

discretion standard rather than conducting a complete trial may explain part of the Tax 

Court’s reluctance to consider the rules of administrative law when reviewing 

administrative decisions. 

 In addition, some commentators have suggested that tax is unique and should be 

treated differently when considering IRS actions rather than the actions of other 

agencies.191  However, other commentators have rightly pointed out that tax, while very 

complex, is not more technical than other areas that are regulated by administrative 

agencies.192  These commentators also point out that courts’ primary specialty is the 

interpretation of statutes.193   
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The courts are well equipped to engage in statutory interpretation.194  The facility 

that courts have with interpreting statutes is a strong argument in favor of requiring that 

review of tax collection decisions that are not entitled to de novo review be based on the 

rule of record review.195  Collection cases involve questions that are committed to the 

Service’s discretion, which alone suggests that the courts should not substitute their 

judgment for that of the agency. 

Even though to truly understand the nuances of tax law many practitioners spend 

many years honing their craft, review of collection decisions is different.  It is not 

necessary to know how to determine the tax liability to understand whether the appeals 

officer or the agency considered the correct factors in arriving at the challenged result. 

In as far as the uniqueness of tax may be a legitimate argument, the fact that the 

Tax Court is specialized and has jurisdiction to hear many of these cases undercuts that 

position.  It is even harder to accept that argument in light of the fact that it is the Tax 

Court itself that has refused to apply administrative law principles and rules, not the more 

generalized district courts that hear all manner of cases. 

 Applying the rules of administrative law in tax cases where Congress has not 

provided for de novo review would create more consistency between similarly situated 

taxpayers regardless of whether they find themselves within the jurisdiction of the Tax 

Court or the district court.  In addition, it would create more consistency between 

agencies.  The IRS should not be subject to a different set of rules depending on the court 
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in which it finds itself.  In addition, the IRS should not be treated differently than other 

agencies performing similar informal adjudications. 

Application of administrative law rules and the APA will also increase judicial 

efficiency.  By limiting review to the record created by the appeals officer during the 

CDP hearing, the courts will not have to engage in time consuming fact finding.  This 

will allow the courts to more quickly and efficiently decide these cases.  Although the 

APA and administrative law generally to the review of IRS collection decisions would 

apply a highly deferential standard of review, abuse of discretion review is not 

meaningless.  It is simply human nature to consider more closely those decisions which 

may be challenged than those which cannot.  Moreover, even a deferential standard of 

review provides protection against arbitrary action. 

To address the concerns that in some instances the record created during the 

hearing will be inadequate to perform the review, the courts are free to remand cases for 

additional proceedings before the appeals office, or in limited cases to receive evidence to 

explain the record and the appeals officer’s determination.  Remand to the appeals office 

is not as insignificant as it may sound.  Although it might seem that remand to the very 

agency and office, perhaps even the same appeals officer that previously conducted the 

CDP hearing would be unlikely to garner a different result the second time, that may not 

be the case for two reasons.  First, a court remanding a case for further proceedings will 

indicate the reason it found the prior proceeding to be inadequate.  To avoid repeated 

returns of the same case, the agency is likely to try to cure the defect in the proceeding.  

Second, it is possible to anticipate that on remand of a case to an agency, the second time 

around, the agency will often reach a different conclusion than it did the first time. 



 

 

B. As Applied to Collection Decisions 

Only the Eighth Circuit Court of Appeals has squarely addressed whether 

administrative law rules apply to the Tax Court’s review of IRS collection decisions,196 

but a number of Circuits have decided appeals from the district courts.  All of the courts 

considering appeals of CDP determinations have approved of limited abuse of discretion 

review when the underlying liability was not at issue during the CDP hearing.197  

However, the Tax Court applies its own precedent, except that it will apply a different 

rule, if it prescribed by the circuit to which appeal would lie.  As a result, the Eighth 

Circuit’s opinion in Robinette v. Commissioner may have little impact on most taxpayers 

requesting review of an IRS collection decisions.  This may be exacerbated by the 

consolidation of jurisdiction over CDP appeals in the Tax Court.198  Thus, as a result of 

the Tax Court’s conclusion that it does not have to apply the record rule and other 

principles of administrative law, individuals and businesses that request review of other 

(nondeficiency) decisions by the IRS, are likely to receive different treatment and quite 

possibly different results based solely on whether they are permitted to seek review in the 

district court or the Tax Court.  Moreover, in cases seeking judicial review of an IRS 

collection decision, taxpayers seldom have the choice of forum that they have become 

accustomed to in most tax litigation.   

Disparity of treatment between taxpayers sent to the Tax Court and taxpayers 

permitted to seek review in the district courts may lead to concern that some taxpayers 
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are treated unfairly because they are treated differently than otherwise similarly situated 

taxpayers.  Consistent application of an abuse of discretion standard and review of 

collection decisions according to the rules of administrative law will reduce the accuracy 

of that charge. 

VI. Conclusion 

 A consistent approach to judicial review of the IRS’ collection decisions will 

benefit the government, tax collection and administration, and taxpayers.  Moreover, 

following the relatively clear direction of Congress to consider only abuse of discretion 

when considering most reviewable collection decisions will reduce the workload of the 

Tax Court, by permitting it to conduct more expeditious review of the administrative 

record, rather than having a more time and resource consuming trial de novo in each 

appeal of a CDP determination.  This will enable the Tax Court to more efficiently handle 

the other cases on its docket, which do in fact require de novo review.  Thus, not only 

will taxpayers bringing requests for judicial review of CDP determinations receive more 

consistent treatment, regardless of whether their appeal lies with the Tax Court or the 

district court, but all other taxpayers seeking prepayment review of an IRS determination 

of a deficiency will also benefit by receiving a quicker adjudication, reducing the total 

amount of interest and penalties that will ultimately be due. 

To achieve these benefits, the Tax Court must reconsider its approach to the 

review of judicial appeals of CDP determinations.  In its reconsideration, the Tax Court 

should find that not only does the law require that it limit its review in CDP appeals to the 

record created by the IRS, unless the underlying liability is at issue, but that it is prudent, 

efficient and beneficial to tax administration that it do so.  In revisiting its decisions 



 

 

regarding the applicability of administrative law to its review of the Service’s 

administrative decisions the Tax Court should consider the well formed and supported 

arguments raised by Tax Court Judges Halpern and Holmes in a number of cases.  The 

court should also give close attention to the reasoning used by the Eighth Circuit Court of 

Appeals in its recent reversal of the Tax Court in Robinette v. Commissioner.199   

Given the Tax Court’s long-standing unwillingness to apply the APA and general 

rules of administrative law, the Tax Court may not be inclined to reconsider its approach 

to the review of IRS collection decisions.  Rather it may be necessary for additional cases 

to be brought to the Circuit Courts of Appeals, requiring the Tax Court to apply the rules 

of administrative law in cases arising in each circuit.200  Alternatively, Congress could 

specifically direct the Tax Court regarding the appropriate approach.  However, both 

alternatives require external intervention, which could be avoided if the Tax Court takes 

to heart the rationale applied by the Eighth Circuit in reversing Robinette v. 

Commissioner.201   

In addition, the Tax Court should reconsider its position regarding the 

applicability of the APA to its review of IRS decisions when Congress has not directed 

the Tax Court to conduct a de novo review, particularly with respect to tax collection, 

which is almost entirely within the expertise and discretion of the IRS.  Should the Tax 

Court fail to reconsider its approach to reviewing IRS collection decisions, it may be 

necessary for additional Circuit Courts of Appeals to review the Tax Court’s approach.  

Alternatively, Congress could step in and provide legislation that would specifically 
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direct the Tax Court regarding the proper approach.  However, reconsideration by the 

Tax Court would be far simpler and more expeditious. 


