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A few weeks ago we published an article that shocked some of our readers.  

But you'll get used to the idea of a resurgent Argentina.  

Part of Argentina's resurgence is striker Hernan Crespo. It's transfer season, and he wanted a transfer. He didn't get it. Even 
readers who are not inclined to football are familiar with Jean-Marc Bosman's dubious contributions to tax law and football 
business. But it is not always the case that players can walk. Crespo, who wanted to transfer to A.C. Milan, where he was on loan, 
is now a prisoner of the club that owns his contract, Chelsea.  

Crespo was on loan because English expectations of strikers are entirely different from Italian ones. Scoring is difficult in Italy. 
Crespo was expected to score one goal per match, after which the rossoneri would shut down. A good striker is one who can take 
advantage of a defensive mistake, and do so without the rest of the team going forward with him. What look to English eyes like 
botched scoring chances are attempts to determine the weak points in the opposing defense.  

In England, a striker who wasn't allowed to start every match would spend all his time on the phone with his agent when he wasn't 
badmouthing the club manager in the newspapers. Scoring is easy. Everyone goes forward to help out. The goalkeeper is the first 
and last line of defense. But the ball is expected to go in on every attempt. And it has to be a photogenic clinical finish. Applause 
at Stamford Bridge is tepid if a goal is insufficiently pretty.  

Crespo, who had a successful season in Milan, didn't fit into the English scoring model in his most recent season in a blue shirt. 
And Chelsea wanted Milan defender Kakhaber Kaladze; both teams could have had their needs met. So what was the point of 
calling Crespo back to Chelsea? To prevent a potential Champions League rival from benefiting from his services. Unlike another 
talented Chelsea prisoner, goalkeeper Carlo Cudicini, however, Crespo will probably get to play.  

In the wake of Bosman (C-415/93), questions of individual cross-border taxation in the EU have been as melodramatic as 
Crespo's contract negotiations. And, as in football, the question is the degree of tolerance of differences in national practices. The 
case of D (C-376/03), Doc 2005-14395 [PDF], 2005 WTD 128-11 , promised to disrupt many common national tax practices and 
bilateral treaties by guaranteeing mobile individuals a tax version of "most favored nation" treatment. Fortunately for the tax 
systems of Europe, D lost his case.  

 
The Case 

 
In D, the taxpayer was a German nonresident who owned property in the Netherlands, which subjected him to the Dutch net 
wealth tax. Dutch resident taxpayers are taxed on worldwide net wealth, while nonresidents like D are taxed on their net wealth in 
Holland. Generally, residents are entitled to an allowance in calculating wealth tax, while nonresidents are not. 

An exception to that general rule requires that a nonresident hold 90 percent of his wealth in Holland to be entitled to a tax-free 
allowance. The Dutch-Belgian treaty, however, would have entitled a similarly situated Belgian to the Dutch resident allowance 
without the requirement of holding 90 percent of his wealth in Holland. That provision would be a substitute for a tax credit, except 
that Belgium has no wealth tax.  

The issue is D's entitlement to the Dutch resident allowance. Only 10 percent of D's net wealth was situated in Holland, not 
enough to satisfy the 90 percent rule. D relied on the Belgian treaty as evidence of unequal treatment of German nonresidents, 
claiming a violation of article 56 of the Treaty of Rome (EC Treaty). Article 56 guarantees free movement of capital. Technically, 
article 56(1) prohibits all restrictions on movement of capital, and article 56(2) prohibits all restrictions on payments.  

The European Court of Justice's Spanish advocate general in the case, Dámaso Ruiz-Jarabo Colomer, recommended that the 
court find an article 56 violation here. He started from the premise that, given Germany no longer had a wealth tax, Dutch 
residents and nonresidents were comparable and therefore entitled to the same treatment. He then confused wealth taxation with 
the taxation of salary income, by deeming the former an exercise of jurisdiction over the person, to find a treaty violation. Relying 
on Manninen, (C-319/02), Doc 2004-17814 [PDF], 2004 WTD 174-17 , the advocate general concluded that the difference in 
treatment was "tantamount to discrimination on the basis of nationality."  



The referring court had asked, if no article 56 violation were found vis-à-vis Dutch residents, whether the difference in bilateral 
treaties might be an article 56 violation. At least German and Belgian nonresidents really are comparable. The advocate general 
observed bilateral treaties are a good thing in the removal of obstacles to the EU market. But given that Belgium had no wealth 
tax, the Belgian deal was "a mere privilege for which no consideration is given and for which there is no reciprocal basis." That 
means harsher scrutiny under EU law is warranted. He found an article 56 violation, despite acknowledging that article 56 does 
not require each EU citizen to get the best possible treaty deal.  

The advocate general called the article 293 treaty power arguments made by the intervening governments "somewhat alarmist," 
arguing that EU citizens' right to equal treatment should take precedence over the reciprocity of treaties. The British government 
howled that tax evasion would be the result if citizens insisted on the least rigorous antifraud provisions. The advocate general 
called that risk "purely hypothetical." To the argument that a finding of an article 56 violation would severely constrain treaty 
negotiations, he replied that ECJ rulings have caused upheavals before.  

D was also asking for reimbursement of his legal expenses. Here D argued that the Dutch partial reimbursement of expenses 
made it burdensome to pursue his rights under the EC Treaty. The advocate general added that Holland's tightfistedness in this 
regard may also violate the EC Treaty. (For the advocate general's opinion, see Doc 2005-12363 [PDF] or 2005 WTD 109-19 . 
For prior coverage, see Tax Notes Int'l, Nov. 8, 2004, p. 506.)  

 
The Opinion 

 
Most of our readers, thinking like the tax practitioners they are, would probably conclude that the Dutch residents' unlimited liability 
for wealth tax on net worldwide wealth justifies their getting a tax allowance while nonresidents, who are taxable only on net 
wealth in Holland, do not get an allowance. 

The ECJ quickly rejected that extent of tax liability as an objective difference in the two situations, differentiating Schumacker (C-
279-93), Doc 95-20304, 95 TNI 40- 23, an income tax case. The difference in the extent of taxation only arises, the court noted, 
because of limitations on national tax jurisdiction. But then the court went on to say that Dutch residents' unlimited tax liability gave 
them grounds for an entitlement to an allowance, and that nonresidents lacked that ground.  

Schumacker concerned a mason who lived in Belgium and worked in Germany, where he was taxed as a nonresident. He argued 
that he should be entitled to file a joint return in Germany, where he earned all of his income, which was not taxed in Belgium. 
(Germany later made an effort to lighten the tax burden of nonresidents such as the taxpayer, but it still did not allow joint filing.) 
The ECJ found a violation of article 48, discrimination on the basis of nationality, in Germany's failure to take the taxpayer's 
personal circumstances into account. The court pointed out that similarly situated Dutch workers were allowed joint filing by treaty. 

Before finding that the mason's situation was comparable to that of a resident, because he earned all of his income in Germany, 
the ECJ noted that resident and nonresident situations might not always be comparable. "In relation to direct taxes, the situations 
of residents and of non-residents are not as a rule, comparable . . . the fact that a Member State does not grant to a non-resident 
certain tax benefits which it grants to a resident is not, as a rule, discriminatory since those two categories of taxpayer are not in a 
comparable situation," said the court.  

In D, the ECJ agreed with the advocate general that wealth taxes are analogous to income taxes because both are direct taxes 
based on ability to pay, so that income tax precedent is relevant to wealth tax questions. While D tried to differentiate 
Schumacker, Holland and other governments relied on that decision to argue that residents and nonresidents are not comparable. 
The ECJ agreed with the governments.  

The D court found a general rule that residents and nonresidents are not comparable. In so doing, the court differentiated 
Schumacker and Wallentin (C-169/03), Doc 2004-13656 [PDF], 2004 WTD 128-15 . In the latter, a German student who earned 
income while studying in Sweden was taxed, as a nonresident, at a flat rate of 25 percent, with no personal allowances. The ECJ 
found indirect discrimination by virtue of nationality. So because the taxpayer was a student, not taxable in Germany, Sweden had 
to give him a full personal allowance as if all his income had been earned there.  

The ECJ decided the case before it in the narrowest way, making no generalizations about rich taxpayers with property in multiple 
countries. The rule that emerges is that the EU member country where most of the taxpayer's income or wealth arises is the one 
that has to take his personal circumstances into account.  

And what about D's most-favored-nation argument? The intervening governments howled that the argument, if successful, would 
wreck an extensive network of bilateral treaties. The ECJ gave D's argument short shrift. Under article 293 of the EC Treaty and 
Gilly (C-336/96), EU members are allowed to make whatever bilateral deals they like. The court further rejected D's premise that 
he was comparable to a nonresident covered by the Belgian treaty. That's just tough, said the court, pointing out that treaties 
cover only residents of the two parties. Then it kicked D's request for reimbursement back to the Dutch court.  

Thirteen judges participated in the D decision. The ECJ has 25 judges, one for each EU member. Thirteen is a large panel; tax 
panels are usually smaller. Manninen also involved a 13-judge panel. It could be that the ECJ is reading its own bad notices and 



is striving for credibility in its tax decisions.  
 

Individual Ramifications 
 
The ECJ's opinion is tailored to D's specific facts, with no extraneous commentary about how other cases might be decided. John 
Cullinane of Deloitte attributed that cautious opinion drafting to the court's unusual rejection of the advocate general's opinion. 
Forced to come up with their own opinion, the judges had to be circumspect. 

The D decision superficially appears inconsistent with Schumacker and Wallentin. The ECJ took the view that D was not 
comparable to the Belgian mason and the German student, since most of his property was in his country of residence. Germany's 
lack of a wealth tax was irrelevant to D's situation. The court explained that in Schumacker and Wallentin, the taxpayers' countries 
of residence were not in a position to take their personal circumstances into account, since they earned no taxable income there. 
D, by contrast, had most of his wealth in his country of residence, so a country where he had only a minor part of his wealth was 
not obliged to accommodate him.  

And there is the sympathy factor. D was a rich guy, with real property in two countries; the others were people who earned all of 
their earned income outside their country of residence. So D may have been seen as no more deserving of the court's sympathy 
than a footballer with a lucrative English contract is of our readers' sympathy.  

If the difference between D, Schumacker and Wallentin is how much of the individual's income or wealth is outside his country of 
residence, then the logical next question in this vein is going to be where the dividing line is. What if 40 percent of D's property 
had been in Holland? (For discussion, see Tax Notes Int'l, May 15, 1995, p. 1683.) We'll find out, case by case, where the line is. 
We've had two 100 percent cases, and now a 90 percent case. The rule is that the country where the largest part of the tax base 
is located has to take care of the taxpayer.  

Schumacker is a decade old, but not every EU member has gotten around to amending its law to comply. The European 
Commission has sent Spain a formal request to amend its discriminatory laws concerning nonresidents' employment income and 
capital gains on Spanish real estate. Spanish residents are taxed at graduated rates of 15 percent to 45 percent on employment 
income, while nonresidents are taxed at a flat rate of 25 percent. The EC believes this discriminates on the basis of nationality 
against low-paid nonresident trainees. Nonresidents are taxed at a flat rate of 35 percent on gains on Spanish real estate, while 
residents are taxed at progressive rates starting at 15 percent. Again, the EC finds this discriminatory (IP/05/933).  

The immediate impact of the D decision is on the few remaining countries with wealth taxes. France is one of them.  

The French wealth tax differentiates between residents and nonresidents. For residents, there is a cap on aggregate tax liability. If 
the aggregate of a resident's income and wealth tax liabilities exceeds 85 percent of his net taxable income, liability is capped at 
that point. The excess tax comes off the wealth tax. Nonresidents are not entitled to this provision, even if they owe income tax in 
France and even if 90 percent of their wealth is held in France (contrary to the Dutch solution). Nonresidents are only taxable on 
French wealth and income. French residents are taxed on worldwide income and assets, except foreign real estate.  

What's an EU nonresident to do? According to Michel Collet of CMS Bureau Francis Lefebvre in New York, if he holds 90 percent 
of his wealth in France, he would have a claim for the application of the cap based on the D case. As Collet sees it, beyond the 
wealth tax, however, any difference in income tax treatment between two EU-based nonresidents of different countries due to the 
provisions (or lack of provisions) of the respective tax treaty with France could not be invoked to achieve the more favorable 
treatment granted by another treaty.  

Are there larger implications of the D decision? Yes, of course. Around here, we get paid to argue that there are larger 
implications, whether there are or not. The ECJ did find a general rule that residents and nonresidents are not comparable, which 
should cut off a lot of whinging by aggrieved individual taxpayers, chief among them Mr. Bujara. Bujara (C-8/04) concerns 
essentially the same question regarding the Dutch wealth tax, only the benefit being claimed is tax credit for foreign tax paid on 
savings and investment income.  

Without giving it much thought, the ECJ defended the sanctity of residence-based taxation of individuals. D is as much a captive 
of his German residence as Crespo is of his Chelsea contract. Around here we argue that residence-based taxation is obsolete. 
Residence is more obsolete for artificial persons than it is for natural ones, but the latter are giving it a good run for the money by 
avoiding domicile in countries they choose to live in. (See Tax Notes Int'l, June 20, 2005, p. 1043.) In most cases, individuals have 
no choice about their domicile. D, although clearly rich, had a definite residence in Germany. There was nothing unusual about 
D's case.  

Whinging by nonresident corporations doing business in a particular country as a permanent establishment is a different question. 
The ECJ's general rule that residents and nonresidents are not comparable probably applies only to natural persons. Artificial 
persons do not seem to have had a problem convincing the court that they are comparable to other artificial persons in arguably 
different circumstances.  



Marks & Spencer (C-446/03) may be leading the ECJ toward the view that every artificial person doing business anywhere in 
Europe is comparable to every other artificial person doing business in the parent's country of residence. Nonetheless, the 
advocate general's opinion in that case points out that free movement of capital does not mean a free ride. (For the advocate 
general's opinion, see Doc 2005-7170 [PDF] or 2005 WTD 67-8 .) The advocate general, Luíz Miguel Poiares Pessoa Maduro, 
wrote:  

 
The exercise of the freedoms of movement must be as neutral as possible in regard to the tax arrangements adopted by 
the Member States. The right of establishment cannot be used by traders with the sole purpose of endangering the 
equilibrium and the cohesion of national tax systems. 

Treaty Ramifications 
 
The ECJ's decision in D is consistent with Gilly (C-336/96), in which the court held that the limitation of the French foreign tax 
credit to the French tax on German income under the German-French bilateral treaty was not a violation of the EC Treaty, 
because inevitable differences in tax rates produce disadvantages that are not discriminatory. 

Malcolm Gammie QC of Lord Grabiner, one of the special commissioners who decided Marks & Spencer at the trial level, had 
previously argued that there was no support in the EC Treaty or existing ECJ jurisprudence for a most-favored-nation argument. 
He wrote:  

 
Treaty freedoms do not provide the basis for a most favoured nation principle under Community law. If State A agrees one 
bilateral treaty provision with State B but agrees no equivalent provision with State C, the analysis does not support, as a 
general matter at least, the suggestion that nationals of State C can rely in State A on its agreement with State B or that 
nationals of State A can complain that State A has impeded their access to one or other of State B or C. (Gammie, "Double 
Taxation, Bilateral Treaties and the Fundamental Freedoms of the EC Treaty," A Tax Globalist: The Search for the Borders 
of International Taxation; Essays in Honour of Maarten J. Ellis. IBFD (Amsterdam, 2005).) 

 
Gammie believes that the D case is consistent with the established case law on treaty rights. "The court has at least recognized 
the implications of how far the most favored nation issue would go if they decided for the taxpayer. It's a step further than they can 
realistically go under the EC treaty," he said. "The court has put down a fairly firm marker that there are points beyond which it 
cannot take community law," Gammie concluded, allowing that there may conceivably be a tax system out there which, when 
considered in conjunction with its treaties, fell afoul of the EC Treaty. 

What does the ECJ's rejection of D's most-favored-nation argument mean for the Class IV ACT Group Litigation (C- 374/04)? That 
case is about foreign shareholders' entitlement imputation credit under ACT. Some get full credit under treaties, others get partial 
credit under treaties, and still others are denied credit by statute. The litigants' claim relies heavily on the most- favored-nation 
argument, so the prognosis for the companies is not good.  

But "does the individual translate into the corporate?" Cullinane asked rhetorically. Only if companies somehow have greater 
economic rights to equal treatment in this regard does the Class IV ACT Group Litigation look like a winner.  

Airlines apparently do have greater rights. In the Open Skies cases, the ECJ held that EU member governments should not enter 
into agreements that discriminate between their own nationals and those of other members. (Open Skies (C-466/98, C-467/98, C-
468/98, C-469/98, C-470/98, C-471/98, C-472/98, C-475/98, and C- 476/98). For discussion, see Tax Notes Int'l, July 5, 2004, p. 
45.)  

Paul Farmer of Pump Court Tax Chambers, who represents the companies in the Class IV ACT Group Litigation, preferred not to 
respond to questions about the most-favored-nation argument except to say that he believes his case is stronger, and that the D 
case is distinguishable. He did, however, note that his case does not rely entirely on that argument. The companies are also 
arguing that Britain is obliged to give full or partial credit for British corporate tax paid because its system discriminated against 
inward foreign investment under articles 43 and 56. That is, it is more expensive for a nonresident parent company to invest in 
Britain because its shareholders do not enjoy a credit upon repatriation of British profits, unlike shareholders of British-parented 
companies.  
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