
Green Light, Red Light, or Blue Light?
New Mexico Supreme Court Sends
Mixed Signals With Kmart Decision

by Walter Hellerstein

Shortly before the New Year began, the New
Mexico Supreme Court handed down its long-
awaited decision in the Kmart case involving the
state’s power to subject an out-of-state intangible
holding company to gross receipts and income taxa-
tion on royalties from licensing trademarks and
trade names to a related in-state licensee.1 From a
taxpayer’s perspective, there is good news and bad
news in the decision.

The good news is that the taxpayer prevailed on
the gross receipts tax issue, although on narrow
statutory grounds. The state supreme court held the
tax did not apply to receipts from the out-of-state
grant of a license to use intangible property in the
state because the statute had been amended to
make it clear that the transaction should be treated
as a nontaxable out-of-state ‘‘sale’’ of the license
rather than the taxable in-state ‘‘lease’’ of intangible

property employed by the licensee within the state.
The court therefore did not need to reach — and did
not reach — the constitutional question whether
there was nexus over the out-of-state intangible
holding company for gross receipts tax purposes.

The good news for taxpayers is
that the taxpayer prevailed on the
gross receipts tax issue, although
on narrow statutory grounds.

The bad news is that the state supreme court did
not reach any of the income tax issues raised by the
case, but instead quashed the certiorari it had
previously granted on those issues. More impor-
tantly, the court ordered that the New Mexico Court
of Appeals decision sustaining the tax over constitu-
tional objections ‘‘be filed concurrent with the filing
of this opinion.’’2 That decision held that the out-of-
state intangible holding company was subject to tax
in New Mexico and concluded that Quill’s3 physical-
presence nexus standard did not apply to income
taxes. In short, for the moment at least, the law in
New Mexico, as in South Carolina (Geoffrey4), North
Carolina (A & F Trademark5), New Jersey (Lanco6),

1Kmart Corp. v. Taxation and Revenue Department, No.
27,269, N.M. Supreme Ct., Dec. 29, 2005. (For the New
Mexico Supreme Court’s decision in Kmart, see Doc 2006-591.
For coverage of the New Mexico Supreme Court’s decision, see
State Tax Notes, Jan. 9, 2006, p. 21, 2006 STT 2-7, or Doc
2006-131.)

2Id., Slip. Op. at 2.
3Quill Corp. v. North Dakota, 504 U.S. 298 (1992).
4Geoffrey Inc. v. South Carolina Tax Commission, 437

S.E.2d 13 (S.C.), cert. denied, 510 U.S. 992 (1993). (For the
South Carolina Supreme Court’s decision in Geoffrey, see 93
STN 133-12.)

5A & F Trademark Inc. v. Tolson, 605 S.E.2d 187 (N.C.
App. 2004), cert. denied, 126 S. Ct. 353 (2005). (For the North
Carolina Court of Appeals’ decision in A & F Trademark, see
Doc 2004-23413 or 2004 STT 239-18.)

6Lanco Inc. v. Director, Division of Taxation, 879 A.2d 1234
(N.J. App. Div. 2005), petition for cert. pending, New Jersey
Supreme Court, No. 58,542. (For the New Jersey Superior
Court’s decision in Lanco, see Doc 2005-17765 or 2005 STT
166-13.)

Walter Hellerstein is the Francis Shackelford Professor of
Taxation with the University of Georgia Law School and is
of counsel to the law firm of Sutherland Asbill & Brennan;
he is also chair of the State Tax Notes Advisory Board.

This article draws freely from Prof. Hellerstein’s two-
volume treatise on state taxation (Jerome R. Hellerstein and
Walter Hellerstein, State Taxation (3rd ed. 1998 & Cum.
Supp. 2005), published by Warren Gorham & Lamont and
accessible online as part of Research Institute of America’s
CHECKPOINT service (http://www.checkpoint.riag.com).
The author would like to thank Kendall Houghton and
Jeffrey Friedman for their helpful comments on an earlier
draft of this article; all errors or omissions are the author’s.

State Tax Notes, January 16, 2006 141

Doc 2006-555 (6 pgs)

(C
) T

ax A
nalysts 2006. A

ll rights reserved. T
ax A

nalysts does not claim
 copyright in any public dom

ain or third party content.



Oklahoma (Geoffrey7), and other states8 is that eco-
nomic nexus — rather than Quill’s physical-
presence standard — is the Commerce Clause juris-
dictional standard for income tax purposes.

New Mexico Court of Appeals Decision
To appreciate the significance of the Kmart deci-

sion and ‘‘nondecision,’’ it is important to understand
the background of the case and the posture in which
it has been languishing for the past four years.9 The
underlying facts of the case should be familiar
reading to anyone with even a passing acquaintance
with Geoffrey, A & F Trademark, Lanco, and other
intangible holding company cases. Kmart created a
subsidiary (Kmart Properties Inc. (KPI)) to own and
manage its trademarks, trade names, and service
marks, such as ‘‘Blue Light Special,’’ ‘‘At Home with
Martha Stewart,’’ and ‘‘Kmart’’ (collectively the
marks). After Kmart transferred the marks to KPI,
KPI licensed them back to Kmart in return for a
royalty of 1.1 percent of Kmart’s gross sales in the
United States. Because Kmart was able to deduct
the royalty payments to KPI, it significantly reduced
— and in some cases eliminated — Kmart’s income
tax liability in New Mexico. KPI, however, paid state
taxes only in Michigan, where all its employees and
tangible property were located, and Michigan does
not tax income from royalty payments.

Income Tax Issues

Nexus
In addressing the question whether New Mexico

had sufficient nexus to subject KPI to income tax on
the more than $2 million of royalties it received as a
result of Kmart’s New Mexico sales, the New Mexico
Court of Appeals had little difficulty concluding that
due process strictures were satisfied. Because KPI

purposefully directed its efforts toward New Mexico
and purposefully availed itself of the benefits of the
New Mexico market by allowing its marks to be
exploited in the state, KPI met the minimum con-
tacts standard of the Due Process Clause, which
does not require that the taxpayer be physically
present in the state.

The bad news is that the state
supreme court did not reach any
of the income tax issues raised by
the case, but instead quashed the
certiorari it had previously granted
on those issues.

The more controversial question was whether
KPI had the substantial nexus with New Mexico
that the Commerce Clause demands. The court of
appeals recognized what at that time appeared to be
a ‘‘split among state courts regarding whether
Quill’s [physical] presence requirement was in-
tended as a broad, Commerce Clause principle ap-
plicable to all state taxes, or whether physical pres-
ence was limited to sales and use taxes.’’10 Squarely
confronting that apparent conflict, the court of ap-
peals concluded that Quill’s physical-presence re-
quirement does not apply to income taxes. In reach-
ing that conclusion, the court pointed to the text of
the Court’s opinion in Quill, which ‘‘repeatedly em-
phasized a narrow focus upon sales and use taxes’’
and left the ‘‘clear impression that it was not apply-
ing the . . . physical-presence requirement to any
other taxes.’’11 The court further observed that sales
and use taxes can impose special burdens on inter-
state commerce (beyond the payment of money) that
distinguish them from income taxes:

Unlike an income tax, a sales and use tax can
make the taxpayer an agent of the state, obli-
gated to collect the tax from the consumer at
the point of sale and then pay it over to the
taxing entity. Whereas, a state income tax is
usually paid only once a year, to one taxing
jurisdiction and at one rate, a sales and use tax

7Geoffrey Inc. v. Oklahoma Tax Commission, No. 99.938,
Okla. Ct. of Civil Appeals, Dec. 23, 2005.

8See 1 Jerome R. Hellerstein and Walter Hellerstein, State
Taxation, paragraph 6.11[3] (3rd ed. 1998 and Cum. Supp.
2005) (discussing case law).

9The New Mexico Court of Appeals decision, which is not
officially reported, was issued on November 27, 2001. Kmart
Properties Inc. v. Taxation and Revenue Department, No.
21,140, N.M. Ct. of Appeals, Nov. 27, 2001. Although the New
Mexico Supreme Court granted certiorari in the case in 2002,
id., petition for cert. granted, 40 P.3d 1008 (N.M. 2002), the
case was stayed when Kmart filed for bankruptcy on July 30,
2002. Kmart Corp. v. Taxation and Revenue Department, No.
27,269, N.M. Supreme Ct., Dec. 29, 2005, Slip. Op. at 5.
(Kmart was substituted as party for Kmart Properties Inc.
because the former merged with the latter, who assumed the
latter’s state and local taxation rights and obligations.) The
New Mexico Supreme Court subsequently lifted the stay as to
all issues raised by the case, although it limited briefing and
oral argument to issues raised by the gross receipts tax. Id.
(For the New Mexico Court of Appeals’ decision in Kmart, see
Doc 2001-29956 or 2001 STT 233-18.)

10Kmart Properties Inc. v. Taxation and Revenue Depart-
ment, No. 21,140, N.M. Ct. of Appeals, Nov. 27, 2001, petition
for cert. granted, 40 P.3d 1008 (N.M. 2002), petition for cert.
quashed and opinion ordered to be filed, Kmart Corp. v.
Taxation and Revenue Department, No. 27,269, N.M. Su-
preme Ct., Dec. 29, 2005 [hereinafter cited as Kmart (court of
appeals)]. Since the time of the court of appeals decision, most
state courts and administrative tribunals have concluded
that Quill’s physical-presence test does not extend to income
taxes. See supra notes 4-8 and accompanying text.

11Kmart (court of appeals).
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can be due periodically to more than one taxing
jurisdiction within a state and at varying
rates.12

After concluding that the Commerce Clause
analysis of the New Mexico income tax was ‘‘con-
trolled not by Quill’s physical presence [test] but by
the overarching substantial nexus test announced in
Complete Auto Transit,’’ the court of appeals found
that ‘‘the use of KPI’s marks within New Mexico’s
economic market, for the purpose of generating
substantial income for KPI, establishes a sufficient
nexus between that income and the legitimate inter-
ests of the state and justifies the imposition of a
state income tax.’’13

Apportionment
Under the Uniform Division of Income for Tax

Purposes Act (UDITPA), a successful assertion of
jurisdiction to tax an intangible holding company
like KPI could be a Pyrrhic victory, because the
standard UDITPA apportionment formula will yield
a zero apportionment percentage for the taxing
state: The holding company will have no property
there (because only real and tangible personal prop-
erty are included in the UDITPA’s property factor);14

it will have no payroll there (all of its employees, if it
has any, will be located at its domicile); and its
receipts will all be attributed to the state of its
domicile under UDITPA’s costs-of-performance test
for receipts from sales other than sales of tangible
personal property.15

Faced with precisely that problem, the New
Mexico Department of Revenue relied on UDITPA’s
equitable apportionment provision to modify the
standardUDITPAapportionmentformula.UDITPA’s
equitable apportionment provision provides:

If the allocation and apportionment provisions
of this Act do not fairly represent the extent of
the taxpayer’s business activity in this state,
the taxpayer may petition for or the [tax ad-
ministrator] may require, in respect to all or
any part of the taxpayer’s business activity, if
reasonable:

(a) separate accounting;
(b) the exclusion of any one or more of the
factors;
(c) the inclusion of one or more additional
factors which will fairly represent the
taxpayer’s business activity in this state;
or

(d) the employment of any other method
to effectuate an equitable allocation and
apportionment of the taxpayer’s income.16

Invoking that provision, the Department of Taxation
and Revenue took the position that the application
of the standard UDITPA provision to KPI did not
fairly represent the extent of its activity in the state
and that the formula should be modified by ignoring
the property and payroll factors altogether and
apportioning KPI’s royalty income based entirely on
a sales factor that attributed receipts to New Mexico
based on the underlying in-state sales that gener-
ated the royalty income.

In sustaining that position, the New Mexico
Court of Appeals concluded that the department had
met its burden of proving that the standard three-
factor formula did not fairly represent KPI’s busi-
ness activity in the state. While agreeing that ‘‘modi-
fication of the standard formula should be the
exception, not the rule,’’17 the court found that ‘‘the
Department did establish a case below to carry its
burden in support of exceptional circumstances,’’18

namely, that property and payroll played little or no
role in how KPI generated its income and that
inclusion of those factors would distort the economic
reality of KPI’s business presence in the state. The
court also observed that the conclusion found sup-
port in case law and treatise materials.19

Gross Receipts Tax Issues

Gross Receipts Tax Nexus
Versus Income Tax Nexus
The creation of nexus over intangible holding

companies through the operations of their licensees
in the state generally arises in the context of income
taxation rather than sales and use taxation because
sales and use taxes generally do not apply to the sale
or license of intangibles. However, New Mexico — a
state with one of the broadest sales taxes in the
country — applies its gross receipts (sales) tax to
receipts from the license to use certain intangible
property in the state.20 Consequently, in Kmart,

12Id.
13Id.
14UDITPA section 10; see Hellerstein and Hellerstein,

supra note 8, at paragraph 9.15.
15UDITPA section 17; see Hellerstein and Hellerstein,

supra note 8, at paragraph 9.18[4][a].

16UDITPA section 18; see Hellerstein and Hellerstein,
supra note 8, at paragraph 9.20.

17Kmart (court of appeals), ___ P.3d ___, ___ (N.M. App.
2001).

18Id.
19Id. (citing Twentieth Century Fox-Film Corp. v. Depart-

ment of Revenue, 700 P2d 1035 (Or. 1985), and Hellerstein
and Hellerstein, supra note 8).

20New Mexico’s gross receipts and compensating use tax
applies to ‘‘the total amount of money or the value of other
consideration received from selling property in New Mexico,
from leasing property employed in New Mexico, from selling
services performed outside New Mexico, the product of which
is initially used in New Mexico, or from performing services in
New Mexico.’’ N.M. Stat. Ann. section 7-9-3.1(A)(1) (Westlaw
2006). The statute further provides that property is ‘‘real
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there were gross receipts tax issues as well as
income tax issues raised by the intangible holding
company arrangement. Although the precise factual
context in which the related-party nexus issue arose
is atypical from a sales and use tax perspective, the
general principles that the court of appeals articu-
lated are clearly relevant to cases involving the more
typical sales and use tax controversy involving sales
of tangible personal property.

Commerce Clause Gross Receipts Tax
Nexus Analysis
In addressing whether New Mexico had sufficient

nexus to subject KPI to gross receipts tax on the
royalties that it received as a result of Kmart’s New
Mexico sales, the court of appeals had no difficulty
concluding that due process strictures were satisfied
for the reasons already described above in connec-
tion with the discussion of the income tax issues
raised by the case. The more controversial question,
as in the income tax context, was whether KPI had
the substantial nexus with New Mexico that the
Commerce Clause demands. Because KPI admit-
tedly had no physical presence of its own in the
state, the court recognized that ‘‘if the Department
is to satisfy the Quill standard, it must demonstrate
something special about the nature of trademarks
and KPI’s relationship with Kmart Corporation
within New Mexico that constitutes physical pres-
ence or its functional equivalent.’’21 The court found
that both those factors justified the conclusion that
KPI had ‘‘physical presence or its functional equiva-
lent’’22 in New Mexico.

After briefly describing the legal nature of a
trademark, whose ownership is inseparably con-
nected to the business with which it is associated,
the court of appeals observed:

When Kmart Corporation created KPI and
transferred ownership of the ‘‘Kmart’’ name, it
legally separated the trademark and goodwill
from the actual business upon which that good-
will depends. As a practical matter, KPI and
Kmart Corporation became . . . corporate
‘‘Siamese Twins,’’ inextricably bound to each
other.23

In substance, then, Kmart — though not the ‘‘agent’’
of KPI — nevertheless was a ‘‘representative’’ of KPI
in New Mexico, acting through its employees ‘‘to
represent and promote the goodwill of KPI’s marks

to the New Mexico consuming public.’’24 Conse-
quently, Kmart’s physical presence in the state could
be attributed to KPI in much the same way as the
physical presence of the in-state ‘‘independent con-
tractors’’ was attributed to the out-of-state vendors
in Scripto25 and Tyler Pipe.26 What mattered was not
‘‘the label or technical legal status of the represen-
tative within the taxing state,’’27 but rather ‘‘a physi-
cal presence, within the taxing state, of someone
acting on the company’s behalf.’’28

It doesn’t matter whether the
intangible is physically present in
the state — whatever that means.
What matters is whether the
taxpayer is physically present in
the state — whether directly or
indirectly through a representative.

Based on the Scripto/Tyler Pipe standard, the
court of appeals found ample justification for con-
cluding that Quill’s physical presence standard was
satisfied. In its view, the record supported the con-
clusion that Kmart used its stores and employees in
New Mexico as ‘‘local representatives’’ of KPI and its
goodwill: ‘‘An extensive apparatus of Kmart stores,
signs, and employees are . . . physically present in
New Mexico to work on behalf of KPI’s goodwill and
associated interests.’’29 The court therefore held that
‘‘the combination of Kmart Corporation’s activities
in New Mexico, together with the tangible presence
of KPI’s marks, constitutes the functional equiva-
lent of physical presence as afforded by the indepen-
dent representatives in Scripto and Tyler Pipe.’’30

property, tangible personal property, licenses, franchises, pat-
ents, trademarks and copyrights,’’ id. section 7-9-3(J), and
that ‘‘the granting of a license to use property is the sale of a
license and not a lease.’’ Id. section 7-9-3(E).

21Kmart (court of appeals), ___ P.3d ___, ___ (N.M. App.
2001).

22Id.
23Id.

24Id.
25Scripto Inc. v. Carson, 362 U.S. 207 (1960).
26Tyler Pipe Industries Inc. v. Washington Department of

Revenue, 483 U.S. 232 (1987).
27Kmart (court of appeals), ___ P.3d ___, ___ (N.M. App.

2001).
28Id.
29Kmart (court of appeals), ___ P.3d ___, ___ (N.M. App.

2001).
30Id. The court rejected KPI’s contention that Kmart could

not be a representative of KPI because Kmart sells general
merchandise, whereas KPI sells only trademarks. The court
responded:

[T]he licensing agreement undercuts this claim. Having
granted Kmart Corporation ‘‘the exclusive right, license
and privilege to use the Marks in the United States,’’
KPI no longer has the capacity to sell its trademarks in
the United States. KPI’s business purpose, under the
terms of the licensing agreement, is to pursue the
‘‘further promotion and enhancement of its uniquely
valuable trademarks and service marks.’’ In other
words, KPI is in the business of protecting the goodwill
and reputation of the ‘‘Kmart’’ name.
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One unfortunate — and, in my view, unnecessary
— aspect of the court of appeals’ opinion was its
preoccupation with finding that the trademarks
themselves had a physical presence in New Mexico
in order to satisfy the Quill physical presence stan-
dard. The court observed that ‘‘being intangible
property, a trademark can only have ‘physical pres-
ence,’ beyond the state of its creation, in those
locales where it is put to tangible use.’’31 The court
then took considerable pains to show that ‘‘when
Kmart Corporation uses KPI’s marks in a highly
visible and commercially purposeful fashion in New
Mexico, it logically follows that those marks are
physically present during their period of use.’’32

All of this is nonsense, and irrelevant nonsense,
to boot. It is nonsense because intangibles, by defi-
nition, have no physical presence anywhere. ‘‘Intan-
gibles,’’ as the U.S. Supreme Court reminded us
many years ago, are ‘‘rights . . . not related to physi-
cal things . . . but relationships between persons,
natural or corporate, which the law recognizes by
attaching to them certain sanctions enforceable in
courts.’’33 Therefore, the search for a ‘‘tangible’’
manifestation of an intangible is an oxymoronic
endeavor. Moreover, it is an endeavor that is beside
the point. It doesn’t matter whether the intangible is
physically present in the state — whatever that
means. What matters is whether the taxpayer is
physically present in the state — whether directly or
indirectly through a representative — so that a state
may constitutionally exert its taxing authority over
that taxpayer. In Kmart, it was enough to find that
Kmart was a physically present representative of
KPI, acting on its behalf in the state to promote and
protect its interests (whether tangible or intangible).
Whether the marks themselves were physically
present in the state was a question not worth asking
or answering.

New Mexico Supreme Court Decision

As I approach the end of this article, I am re-
minded of the comment of Alexander Portnoy’s psy-
chiatrist after listening to Portnoy’s book-length
monologue detailing his tumultuous sexual history,
‘‘So . . . Now vee may perhaps . . . begin . . .’’?34

Income Tax

By quashing the certiorari it had granted on the
income tax issues raised by the Kmart case and
ordering the New Mexico Court of Appeals decision
to ‘‘be filed concurrent with the filing of this opin-

ion,’’35 the New Mexico Supreme Court has removed
the court of appeals’ opinion from the limbo in which
it has been resting for the past four years. That
opinion, which concludes that Quill’s physical-
presence nexus standard did not apply to income
taxes, is now good law in New Mexico, with arguable
implications for the evolving law regarding income
tax nexus over intangible holding companies in
other states. Although there is still a remote possi-
bility that the state supreme court could change its
mind about quashing the certiorari it had granted
on the income tax issue (assuming that Kmart were
to seek a reconsideration of that issue), I’m not
holding my breath for that eventuality. Moreover,
while Kmart is now in a position to petition the U.S.
Supreme Court for certiorari on whether economic
nexus is the proper standard for income tax juris-
diction,36 the Supreme Court has thus far shown no
inclination to address the issue,37 and seems un-
likely to do so unless and until there is a clear
conflict between two state supreme courts.38 To be
sure, litigation continues in many states on varying

31Id.
32Id.
33Curry v. McCanless, 307 U.S. 357, 365-66 (1939).
34Roth, Philip, Portnoy’s Complaint, 274 (1967).

35Kmart Corp. v. Taxation and Revenue Department, No.
27,269, N.M. Supreme Ct., Dec. 29, 2005, Slip. Op. at 2.

36As I point out below, one can argue as a factual matter
(based on the court of appeals’ holding that there was physical
presence in the state for gross receipts tax purposes) that the
court of appeals’ conclusions regarding economic nexus are
dicta. Whatever the strength of such an argument for other
purposes, it certainly makes the case an unattractive one for
the U.S. Supreme Court to resolve the question whether
physical presence or economic nexus is the governing stan-
dard for income tax purposes.

37See A & F Trademark Inc. v. Tolson, 605 S.E.2d 187 (N.C.
App. 2004), cert. denied, 126 S. Ct. 353 (2005); Comptroller of
the Treasury v. Crown, Cork & Seal (Delaware), Inc., 825 A.2d
399 (Md. 2003), cert. denied, 540 U.S. 1090 (2004); Comptrol-
ler of the Treasury v. SYL Inc., 825 A.2d 399 (2003), cert.
denied, 540 U.S. 984 (2003); J.C. Penney National Bank v.
Johnson, 19 S.W.3d 831 (Tenn. App. 1999), cert. denied, 531
U.S. 927 (2000); Geoffrey Inc. v. South Carolina Tax Commis-
sion, 437 S.E.2d 13 (S.C.), cert. denied, 510 U.S. 992 (1993).
(For the Maryland Court of Appeals’ combined decision in
Crown Cork & Seal and SYL, see Doc 2003-14066 or 2003
STT 112-8. For the Tennessee Court of Appeals’ decision in
J.C. Penney National Bank, see Doc 1999-39731 or 1999 STT
248-17.)

38If the New Jersey Supreme Court grants the pending
certiorari petition in Lanco, Lanco Inc. v. Director, Division of
Taxation, 879 A.2d 1234 (N.J. App. Div. 2005), petition for cert.
pending, New Jersey Supreme Court, No. 58,542, and re-
verses the appellate division’s decision in that case, then, of
course, we would have a clear conflict of the type the U.S.
Supreme Court would likely find ‘‘certworthy.’’ The Supreme
Court rules identify the following three reasons as weighing
in favor of the exercise of judicial discretion in favor of a grant
of certiorari from a state court: (1) a state court of last resort
has decided an important federal question in a way that
conflicts with the decision of another state court of last resort
or of a U.S. Court of Appeals; (2) a state court has decided an
important question of federal law that has not been, but
should be, settled by the Court; and (3) a state court of last
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fact patterns — including some that can’t reason-
ably be characterized as tax planning structures39 —
and the U.S. Supreme Court may well be more
receptive to a certiorari petition raising the eco-
nomic nexus issue in that context than in the con-
text of an intangible holding company.40 For the
moment, however, Kmart must be added to Geoffrey
(in both South Carolina and Oklahoma), A & F
Trademark, and Lanco as decisions squarely sup-
porting the view that economic rather than physical
presence is the test for substantial nexus under the
Commerce Clause for income tax purposes.

Gross Receipts Tax
The New Mexico Supreme Court plainly resolves

the issue of the taxability under the state gross
receipts tax of royalties paid by in-state licensees to
out-of-state intangible holding companies in favor of
the taxpayer. However, it does so on the narrowest of
statutory grounds, namely, that an amendment to a
statute excluding from the definition of a lease the
‘‘granting of a license to use property’’ and charac-
terizing it instead as a ‘‘sale’’ effectively removes
royalty agreements consummated outside of New
Mexico from the scope of the gross receipts tax.
While that is good news for New Mexico taxpayers
(and potential taxpayers), particularly out-of-state
licensors of software and other intangibles, it has
little impact on taxpayers elsewhere, because most
state sales and use taxes do not apply to license
royalties.

Impact of Supreme Court’s Gross Receipts
Tax Holding and Income Tax ‘Nonholding’
On Court of Appeals’ Constitutional Nexus
Analyses

Perhaps the most tantalizing questions left open
by the New Mexico Supreme Court’s decision are its
precise implications for the court of appeals’ consti-
tutional nexus analyses.

Income Tax Nexus

Before the New Mexico Supreme Court’s decision,
it was clear that the court of appeals’ determination
that Quill’s physical-presence requirement did not
apply to income taxes was unnecessary to its deci-
sion, because in the portion of its opinion dealing
with KPI’s gross receipts tax liability, the court
concluded that KPI had physical presence in New
Mexico by virtue of Kmart’s activities on its behalf in
the state. With the New Mexico Supreme Court’s
reversal of the court of appeals’ decision on the gross
receipts tax issue, albeit on statutory grounds, the
status of its discussion of the gross receipts tax
nexus issues is not altogether clear. There is no
longer any ‘‘holding’’ on that point because of the
reversal on substantive grounds. However, one may
nevertheless argue that the court of appeals’ deci-
sion on its facts does not run counter to Quill
because of the existence of physical presence, as
explicated by the court in its gross receipts tax
analysis. That narrow reading, however, is under-
mined by the fact that the New Mexico Court of
Appeals squarely concluded that Quill’s physical-
presence test is inapplicable in the income tax
context.

Sales and Use Tax Nexus

There is also the question of Kmart’s implications
for sales and use tax nexus. As noted above, the New
Mexico Supreme Court’s reversal on the merits of
the gross receipts tax issue leaves the status of the
court of appeals’ nexus analysis somewhat unclear.
At a minimum, however, it stands as a template for
state taxing authorities (and their counsel) in argu-
ing for attributional nexus, even though any citation
to that opinion as authority must note that it has
been ‘‘reversed on other grounds.’’ ✰

resort has decided an important federal question in a way
that conflicts with relevant decisions of the Court. U.S.
Supreme Court Rule 10.

39See, e.g., Steager v. MBNA America Bank, N.A., No.
04-AA-157, W. Va. Circuit Ct., June 27, 2005 (an out-of-state
bank whose principal business was issuing and servicing
VISA and Master Card credit cards for customers throughout
the United States).

40See supra note 38.

Viewpoint

146 State Tax Notes, January 16, 2006

Doc 2006-555 (6 pgs)

(C
) T

ax A
nalysts 2006. A

ll rights reserved. T
ax A

nalysts does not claim
 copyright in any public dom

ain or third party content.


