
How Do D’Ambrosio and Wheeler
Fit Into the FLP Debate?

Estate of Stone,1 for better2 or for worse,3 appears to be
the benchmark for the transfer of assets to a family
limited partnership (FLP) to escape inclusion under
section 2036 and thereby retain significant valuation
discounts available to a partnership interest in the trans-
ferred assets. That is, besides adhering to the formalities,4
the partnership needs to be conducting at least minimal
business activities and perhaps there needs to be at least
a minimal nontax purpose for the decedent’s transfer of
assets to the FLP.5 In Stone, the Tax Court held that none

of the assets the taxpayers had transferred to their limited
partnership were includable in their estates under section
2036(a)(1) because the transfers were bona fide sales for
adequate and full consideration in money or money’s
worth. The court distinguished itself from Harper6 and
factually similar cases,7 because, in Stone, those transfers
were motivated primarily by business and investment
issues relating to them during their lives, as well as by a
desire to resolve their children’s litigation. The court
emphasized that the children actively participated in the
joint enterprise during their parents’ lives, the transfers
were part of active negotiations between the generations,
and the transferors retained sufficient assets to maintain
their current lifestyle. That said, however, the transfers in
Stone were made near the end of the transferors’ lives to
family members, and the business involved appears to
have been slight.

Both Kimbell8 and Turner9 rely on Stone, but whereas
Kimbell fell on the acceptable FLP side of Stone, Turner
landed on the unacceptable one. In Kimbell, the Fifth
Circuit found that the oil and gas properties were a
continuation of a business, which decedent’s late hus-
band had established in the 1920s, and that there were
nontax reasons for the limited partnership form, particu-
larly in relation to the oil and gas investments. Specifi-
cally, the court found that the partnership protected the

1Estate of Stone v. Commissioner, T.C. Memo. 2003-309, Doc
2003-24235, 2003 TNT 217-26.

2See, e.g., J. Joseph Korpics, ‘‘Mining Stone for Material
Direction Regarding the Bona Fide Sale Exception (and More) as
Applied to FLPs,’’ Tax Notes, Mar. 1, 2004, p. 1123.

3See, e.g., Brant J. Hellwig, ‘‘Kimbell v. United States: The Rise
and Apparent Fall of the Section 2036 Argument Against FLPs,’’
Tax Notes, Aug. 2, 2004, p. 517.

4That is, some FLPs have been disregarded when the dece-
dent has himself disregarded the FLP entity. See, e.g., Estate of
Reichardt v. Commissioner, 114, Doc 2000-6219, 2000 TNT 42-11,
T.C. 144 (2000); Estate of Thompson v. Commissioner, T.C. Memo.
2002-246, Doc 2002-22023, 2002 TNT 188-7; Estate of Harper v.
Commissioner, T.C. Memo. 2002-121, Doc 2002-11394, 2002 TNT
95-11.

5See, e.g., Korpics, supra note 2, at 1128 (‘‘So what did the
Stone court consider a legitimate business subject to economic
and business realties? On one hand, it is difficult to define
precisely because the court detailed only those FLP assets that
constituted the most notable or the majority of the capital
contributions. On the other hand, the Stone court, in light of its
attempt to distinguish Strangi II, presumably described (in part)
those assets that elevated each FLP from a securities FLP into a
‘legitimate’ business. With the foregoing considerations in
mind, one FLP (MSFLP) consisted materially of scenic mountain

property that held special appeal to one of Mr. Stone’s daugh-
ters, plus some securities. In this instance, the child simply
‘envisioned that [the property] would be used some day as a site
for religious activities,’ while the exclusive business activities
noted by the court (aside from trading securities, which Strangi
II shot down in any event) were ‘maintaining the roads and
lakes that Mr. Stone had built on that property.’ Thus, the Stone
court determined that an FLP funded materially with real estate
assets that required rather nominal management and supervi-
sion (plus some securities) constituted a ‘legitimate business.’’’)

6Supra note 4 (decedent disregarded the partnership form for
three months after the creation of the FLP during which time
partnership income was commingled with funds in the trust’s
account. Moreover, section 2043 was held to be inapplicable
since there was ‘‘only a recycling of value and not a transfer for
consideration.’’).

7See, e.g., Thompson, supra note 4 (although there was a formal
change of ownership, there was only a minimal practical change
in decedent’s relationship to the contributed assets. In addition,
the court held that decedent’s transfer was not a bona fide sale
for adequate and full consideration since this was not an
arm’s-length transaction, but only a ‘‘recycling of value.’’).

8Kimbell v. United States, 371 F.3d 257, Doc 2004-10976, 2004
TNT 100-9 (5th Cir. 2004), vacating and remanding, 244 F. Supp.2d
700, Doc 2003-2946, 2003 TNT 22-12 (N.D. Texas 2003).

9Turner v. Commissioner, 382 F.3d 367, Doc 2004-17577, 2004
TNT 171-8 (3d Cir 2004), aff’g Estate of Thompson v. Commissioner,
supra note 4.
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Kimbells from creditors to a greater extent than could be
accomplished through their living trust; that pooling
assets under a single management reduced administra-
tive costs; that the partnership could preserve the prop-
erty in case of divorce, as had actually been an issue
during a grandson’s divorce; that the partnership would
provide continued management in light of her son’s ill
health; and that the agreement provided for the resolu-
tion of all disputes through mediation or arbitration.

On the other hand, the Third Circuit in Turner held
that when the partnership did not conduct an active
business and when the valuation discount was the sole
reason for converting marketable assets into illiquid
ones, there was no consideration for the decedent’s
transfer of assets to the partnership. While the court held
that a bona fide sale does not require an arm’s-length
transfer to an unrelated third party, the sale must be in
good faith. In this context, the court explained, good faith
means that the transferor should expect some business
benefit, and not merely a reduction in his estate taxes, for
the transfer of his assets to a partnership. The court
affirmed the Tax Court essentially because, as it stated,
‘‘neither the Thompson Partnership nor Turner Partner-
ship conducted any legitimate business operations, nor
provided decedent with any potential nontax benefit
from the transfers.’’10

An interesting sideline, however, is the way in which
Kimbell and Turner11 discuss their respective precedents,
Wheeler12 and D’Ambrosio.13 Wheeler and D’Ambrosio are
the Fifth and the Third Circuit’s cases that are ostensibly
on the same side of an older debate with the Claims
Court’s decision in Gradow14 about the valuation equiva-
lence of partial property interests within the context of
the bona fide sale exception of section 2036. While
Wheeler and D’Ambrosio seem to draw the same conclu-
sion on what constitutes adequate and full consideration
in money or money’s worth for section 2036 purposes,
Kimbell and Turner are not as in sync on that issue as they
first appear. Moreover, while Wheeler and D’Ambrosio
look as if they are identical interpretations of the ad-
equate and full consideration exception of section 2036,
they may have essential differences that initially were not
visible.

Kimbell
In Kimbell,15 the Fifth Circuit found as error the district

court’s concluding as a matter of law both that family
members cannot conduct bona fide transactions and that

a transfer of assets in exchange for a pro rata partnership
interest does not constitute full and adequate consider-
ation in money’s worth. Likewise, the court rejected as
error the district court’s refusal to consider uncontested
evidence indicating a bona fide sale. The court cited
Wheeler to equate ‘‘adequate and full consideration’’ in
the context of section 2036 with equivalent assets trans-
ferred so as not to deplete the decedent’s estate.16 Relying
on Wheeler, the Court stated that a testamentary or tax
reduction motive for a transfer would not in itself require
the application of section 2036.

In determining the exchanged values, the Fifth Circuit
stated that it emphasized objective criteria and consid-
ered the fact that the sale was between family members,
and without negotiation, of little import. Essentially, the
court looked for a business or corporate purpose in
addition to a tax planning motive and paralleled Kimbell
with Stone. According to the court, the inquiry should
focus on three facts: whether the partners’ partnership
interests were proportionate to the value of the assets
each partner contributed; whether the contributed assets
were properly credited to each partner’s capital accounts;
and whether, on the partnership’s dissolution or termi-
nation, each partner would receive distributions reflec-
tive of his or her capital account.

Indeed, in Kimbell, the Fifth Circuit found that the
exchange was a bona fide sale that had been entered into
for substantial business and for other nontax motiva-
tions; the court pointed to the fact that the oil and gas
properties were a continuation of her late husband’s
business. The Fifth Circuit dismissed the government’s
argument that Mrs. Kimbell made almost all of the
transfers to the partnership and found it significant that
her son contributed his management expertise, regard-
less of the fact that he had performed the same services
for the trust assets. Because the court held that the
exchange satisfied the bona fide sales exception of section
2036, it said that it did not need to address the second
exception, but that, in any event, Mrs. Kimbell, whose
interest in the limited liability company was a 50 percent
interest, did not retain sufficient control of the transferred
assets to subject the transfer to section 2036(a)(2).17

Wheeler
In its opinion in Wheeler, the Fifth Circuit did not reject

Gradow in the context of the ‘‘widow’s election’’18 cases
but rejected the application of its reasoning to the sale of

10Id. at 383.
11Turner, the later of the two cases, analyzes both Kimbell and

Wheeler as well as its own circuit’s precedent, D’Ambrosio.
12Wheeler v. United States, 116 F.3d 749, Doc 97-19675, 97 TNT

129-14 (5th Cir. 1997).
13Estate of D’Ambrosio v. Commissioner, 101 F.3d 309, Doc

96-31236, 96 TNT 234-10 (3d Cir. 1996).
14Gradow v. United States, 11 Cl. Ct. 808 (1987), aff’d, 897 F.2d

516 (Fed. Cir. 1990). See Wendy C. Gerzog, ‘‘Why Gradow Is Still
Correct,’’ Tax Notes, Oct. 23, 2000, p. 551.

15See Lee A. Sheppard, ‘‘Economic Substance Comes to Estate
Planning,’’ Tax Notes, May 31, 2004, p. 1094; Hellwig, supra note
3; Daniel H. Ruttenberg, ‘‘The Tax Court’s Execution of the

Family Entity: The Tax Court’s Application of Internal Revenue
Code Section 2036(a) to Family Entities,‘‘ 80 N. Dak. L. Rev. 41
(2004).

16Yet, one of the main estate planning purposes of creating an
FLP is to do precisely that (i.e., to deplete the decedent’s estate).

17The court remanded the case on the issue of whether her
interest was an assignee interest or a limited partner interest for
the purpose of determining the value of decedent’s partnership
interest.

18As the court summarized, ‘‘In a community property state,
a husband and wife generally each have an undivided, one-half
interest in the property owned in common by virtue of their
marital status, with each spouse having the power to dispose,
by testamentary instrument, of his or her share of the commu-
nity property. Under a widow’s election will, the decedent
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a remainder interest as examined under section 2036.19

The court explained, ‘‘Necessarily, the receipt of an
equitable life estate in the decedent-spouse’s community
property share does little to offset the reduction in the
surviving spouse’s gross estate caused by the transfer of
her remainder interest.’’20 Moreover, the court rejected,
what it deemed dicta in Gradow, that the transfer con-
sisted of the entire property’s value and not just that of
the remainder interest.21 According to the court, that dicta
ignores the time value of money22 and results in a gift by
the purchaser.23 Rejecting that dicta in Gradow, the Fifth
Circuit in Wheeler found that the sale of a remainder for
its actuarial value does not deplete the decedent’s estate.
Any objections to its holding, the court maintained,
involve fundamental questions about the choice to accept
actuarial tables for valuation purposes and Congress is
best equipped to provide the appropriate answers.24

At this point, the Fifth Circuit in Wheeler looked at
section 2036 as allowing ‘‘legitimate, negotiated commer-
cial transfer of split interests,’’25 cited to the gift tax
regulations that exempt bad bargains from transfer taxa-
tion,26 explained how Congress implicitly rejected a
policy-based argument regarding section 2036 when it
amended section 2035 to no longer look at subjective
intent,27 reviewed the repeal of section 2036(c) and the

adoption of section 2702 to deal with the issue of estate
freezes,28 and concluded ‘‘from stipulated facts and the
structure of the transaction,’’29 contrary to the magistrate
judge’s determinations on a motion for summary judg-
ment, that the transfer in Wheeler was a bona fide sale
instead of a disguised gift or sham transaction.30

spouse purports to dispose of the entire community property,
the surviving spouse being left with the choice of either taking
under the scheme of the will or waiving any right under the will
and taking his or her community share outright. One common
widow’s election plan provides for the surviving spouse to in
effect exchange a remainder interest in his or her community
property share for an equitable life estate in the decedent
spouse’s community property share.’’ 116 F.3d at 755-756.

19Id. at 756 (‘‘We conclude that the widow election cases
present factually distinct circumstances that preclude the whole-
sale importation of Gradow’s rationale into the present case.’’).

20Id. Likewise, the court reiterated, ‘‘For our purposes it is
enough to observe that, in most cases, the equitable life estate
received by the surviving spouse will not sufficiently augment
her gross estate to offset the depletion caused by the transfer of
her remainder interest.’’ Id. at 757.

21Id. at 758, citing Gradow, 11 Cl. Ct. 808, 815.
22Id. (‘‘One can only imagine the enthusiasm with which the

IRS received the news that, at least in the view of one court, it
would not have to consider the time value of money when
determining adequate and full consideration for a remainder
interest.’’)

23Id. at 759 (‘‘The purchaser, however, having paid the
fee-simple value for the remainder interest in the estate, will
have paid more for the remainder interest than it was worth. As
the ‘adequate and full consideration’ for a remainder interest
under section 2512(b) is its actuarial value, the purchaser will
have made a gift of the amount paid in excess of its actuarial
value, thereby incurring gift tax liability.’’).

24Id. at 762.
25Id. at 763.
26Id. at 764.
27Id. at 765-766. The repeal of ‘‘in contemplation of death’’ in

section 2035, however, had no reference to section 2036 and was
motivated by administrative simplicity. See Theodore S. Sims,
‘‘Timing Under a Unified Wealth Transfer Tax,’’ 51 U. Chi. L. Rev.
34, n. 51 1984 (‘‘As enacted in 1916, the estate tax contained a
rebuttable presumption — presumably inserted because no gift

tax was enacted in 1916 — that the transfer of a material part of
the decedent’s estate during the two years preceding his death
was ‘‘in contemplation of death.’’ Those transfers were required
to be included in the decedent’s estate for tax purposes.
Revenue Act of 1916, Pub. L. No. 64-271, tit. II, section 202(b), 39
Stat. 756, 777-778 [additional citation omitted]. When the gift tax
that had been enacted by the Revenue Act of 1924, Pub. L. No.
68-176, tit. III, sections 319-324, 43 Stat. 253, 313-16, was repealed
by the Revenue Act of 1926, Pub. L. No. 69-20, tit. XII, section
1200, 44 Stat. 9, 126, the presumption was made irrebuttable.
The Supreme Court, however, found that provision to be
unconstitutional. Heiner v. Donnan, 285 U.S. 312, 331 (1932). In
the Revenue Act of 1932, Pub. L. No. 72-154, tit. VI, section
803(a), 47 Stat. 169, 279, Congress therefore restored a rebuttable
presumption that remained in effect for the ensuing 50 years.
The principal subsequent change was an amendment made by
the Revenue Act of 1950 providing that transfers more than three
years before death were presumed not to be in contemplation of
death [citations omitted]. In the 1976 Act, however, Congress
returned to a rule, similar to the one enacted in 1926, requiring
that all gifts made within three years before death be included in
a decedent’s estate. Tax Reform Act of 1976, Pub. L. No. 94-455,
tit. XX, section 2001(a)(5), 90 Stat. 1520, 1848 (amending section
2035(a)).’’).

Section 2036, on the other hand, is highly policy oriented and
was enacted to prevent tax avoidance. In enacting its predeces-
sor, Congress quickly reacted to three Supreme Court per curiam
decisions (Burnet v. Northern Trust Co., 283 U.S. 782 (1931),
Morsman v. Burnet, 283 U.S. 783 (1931), and McCormick v. Burnet,
283 U.S. 784 (1931)) allowing a decedent to avoid estate taxes
where he retained a lifelong right to enjoy property. Acting
Secretary of the Treasury Ogden Mills stated that without
congressional action to reverse the three Supreme Court opin-
ions the resulting loss to the Treasury would be ‘‘in excess of
one-third of the revenue derived from the Federal estate tax,
with anticipated refunds in excess of $25,000,000.’’ See Commis-
sioner v. Estate of Church, 335 U.S. 632, 639-640 (1949). ‘‘Both
houses of Congress unanimously passed and the President
signed the requested resolution that same day.’’ 335 U.S. at 640.
In its repudiation of its earlier decision in May v. Heiner, 281 U.S.
238 (1930), that emphasized a rule based on legal title, the
Supreme Court stated: ‘‘The effect of the Court’s interpretation
of this estate tax section was to permit a person to relieve his
estate from the tax by conveying its legal title to trustees whom
he selected, with an agreement that they manage the estate
during his life, pay to him all income and profits from the
property during his life, and deliver it to his chosen beneficia-
ries at death. Preparation of papers to defeat an estate tax thus
became an easy chore . . . . And by this simple method one
could, despite the ‘possession or enjoyment’ clause, retain and
enjoy all the fruits of his property during life and direct its
distribution at death, free from taxes that others less skilled in
tax technique would have to pay.’’ 335 U.S. at 641-642.

28116 F.3d at 766-767.
29Id. at 768.
30Id. at 770 (‘‘Here the sons parted with real money in the

form of a fully secured, conventional real estate lien note on
which each had entire personal liability; the purchase price of
the remainder interest was the uncontested fair market value of
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In its analysis, the Fifth Circuit in Wheeler emphasized
a definition of consideration, independent of section
2036,31 in a business setting and minimized the signifi-
cance of the policy considerations that motivated the
enactment of that statute predecessor code section.32

Turner

In Turner, the Third Circuit cited D’Ambrosio, its own
precedent, to explain how section 2036 prevents abuse:
‘‘Section 2036 effectively discourages manipulative trans-
fers of remainder interests which are really testamentary
in character by ‘pulling back’ the full, fee simple value of
the transferred property into the gross estate.’’33 The
majority opinion emphasized that the transfer of liquid
assets for illiquid ones, thereby reducing the value of
those assets by 40 percent in the decedent’s estate, in
itself, indicates a lack of consideration.34 Citing the Fifth
Circuit opinion in Wheeler, in addition, the Turner court
held, ‘‘If assets are transferred inter vivos in exchange for
other assets of lesser value, it seems reasonable to con-
clude there is no transfer for ‘‘adequate and full consid-
eration’’ because the decedent has not replenished the
estate with other assets of equal value.’’35

At the same time, the Third Circuit noted that the
‘‘dissipation of value’’ would not necessarily fail to be
adequate consideration; a court would need to scrutinize
the transfer to be certain that it was made in good faith.36

Good faith in the context of a decedent’s transferring his

assets to an FLP necessitates a showing that there was a
business purpose beyond the estate planning benefits.37

Third Circuit Judge Greenberg, joined by Judge
Rosenn, concurred,38 agreeing with the majority that the
transfer was not made for ‘‘adequate and full consider-
ation in money or money’s worth’’ when the estate
claimed a discount for its inter vivos transfer of assets to
the partnership, that is, an ‘‘exchange for other assets of
lesser value, . . . because the decedent has not replenished
the estate with other assets of equal value.’’39

According to Judge Greenberg, D’Ambrosio established
the principle that the exchange required an equivalent
dollar value ‘‘and thus does not permit the use of intan-
gible non-monetary considerations in determining
value.’’40 He explained that when a million dollars of
assets is exchanged for a million dollars in cash, the
transfer of assets would clearly be for adequate consid-
eration under section 2036; however, when the parties
make an exchange in order to receive heavily discounted
property, ‘‘then the decedent could not have received an
adequate and full consideration for his transfers in terms
of ‘money’s worth.’’’41

Judge Greenberg made three additional points in his
concurrence. First, there was no gift on the transfer of
assets to the partnership because the value that decedent
lost on creating the partnership didn’t go to anyone else;
rather, it was the recycling of assets that caused the loss
in value. Secondly, the court’s holding should not be
applied in ‘‘routine commercial circumstances’’ with ‘‘le-
gitimate businesses.’’ Accordingly, section 2036(a)
shouldn’t be interpreted ‘‘in a way that will impede the
socially important goal of encouraging accumulation of
capital for commercial enterprises.’’42 Thirdly, Judge
Greenberg rejected that part of Stone in which the Tax
Court discredited, as effectively eliminating the bona fide
sales exception of section 2036, the government’s argu-
ment that a transfer of assets for a proportionate partner-
ship interest is not adequate and full consideration.

In connection with that last point, Judge Greenberg
criticized the Kimbell decision43 and reiterated his appli-
cation of D’Ambrosio. He asserted, ‘‘I believe, however,
that Kimbell does not take into account that to avoid the
recapture provision of section 2036(a) the property trans-
ferred must be ‘replaced by property of equal value that
could be exposed to inclusion in the decedent’s gross
estate’ . . . on a ‘money or money’s worth’ basis.’’44

Essentially, Judge Greenberg questioned whether Kimbell
and the Fifth Circuit consider that the exception to

the ranch discounted by the actuarial factor set forth in the
government’s own regulations; Melton received not only the
principal amount due under the note, but also interest income
generated by the note prior to its assignment to The Melton
Company; no payments were missed, the note was never in
danger of default, and it was in fact paid off in full, principal and
interest, by January 1988, more than three years before Melton’s
death; although there were no negotiations concerning the
purchase price, it is patent that, at the time of the transfer a third
party would have been ill-advised to pay more than its actuarial
value; the bonuses were compensatory, were increased and
continued long after the debt was wholly retired, and were not
linked to repayment of the note; and, finally, the government,
although maintaining that the sale of the remainder interest was
made ‘in contemplation of death,’ concedes that Melton’s death
was not imminent at the time of sale.’’).

31Id. at 763.
32See note 27 supra.
33382 F.3d at 375.
34Id. at 380-381.
35Id. at 381, citing Wheeler, 116 F.3d 749, 762 (‘‘[U]nless a

transfer that depletes the transferor’s estate is joined with a
transfer that augments the estate by a commensurate (mon-
etary) amount, there is no ‘adequate and full consideration’ for
the purposes of either the estate or gift tax.’’).

36Id. While the majority held that an arm’s-length transaction
was not required to constitute a bona fide sale, the transfer must
be made in good faith. Moreover, the court distinguished the
instant case from others, which courts found not to be bona fide
sales, where decedent stood on all sides of the transaction:
‘‘Here, by contrast, both the formation and funding of the
Turner and Thompson Partnerships involved substantial par-
ticipation by decedent’s family members and their respective
spouses.’’ Id. at 383.

37On this issue, the Third Circuit cited to Kimbell (‘‘compare
Kimbell, 371 F.3d at 267 (finding a ‘‘bona fide sale’’ when the
transaction was entered into for ‘‘substantial business and other
nontax reasons’’)’’). Id.

38Thus, two of the three judges deciding Turner expressed
these judgments.

39382 F.3d. at 384, citing the majority opinion at 17.
40Id., citing D’Ambrosio, supra note 13, which cited Estate of

Frothingham v. Commissioner, 60 T.C. 211, 215 (1973).
41382 F.3d at 384.
42Id. at 386.
43Id. at 387, n. 24.
44Id.
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section 2036 requires an equal monetary exchange of
property values as the Third Circuit test enunciated in
D’Ambrosio mandates in a noncommercial situation.

Does Judge Greenberg’s concurrence, representing the
opinion of two of the three appellate judges in Turner,
mean that the Third Circuit, unlike the Tax Court and the
Fifth Circuit, adopts the government’s argument that
there can be no section 2036 consideration exception
found when the decedent transfers her assets to an FLP
and receives a discounted partnership interest — at least
when there is no commercial enterprise involved? It
certainly seems to indicate that the Third Circuit’s read-
ing of a consideration equivalent to justify that exemp-
tion, based on its own precedent of D’Ambrosio, is more
rigorous than that of the Fifth Circuit.

D’Ambrosio

In D’Ambrosio, the Third Circuit described section 2036
as including the full fee value of property in which
decedent has made an essentially testamentary transfer
of the remainder interest in that property unless the
transfer is a bona fide sale for adequate and full consid-
eration.45 In its review of prior case law, the court
disagreed with Gradow’s interpretation of the language of
section 2036 and held that ‘‘property’’ refers to the value
of the remainder interest, and not the fee simple interest,
unless that partial interest was sold for adequate consid-
eration.46 The court considered the language of the
regulations unclear, but ultimately construed it to sup-
port the same interpretation.47

While the Third Circuit in D’Ambrosio affirmed that
the federal courts should limit ‘‘techniques for attempt-
ing to reduce estate taxes’’48 to comport with congres-
sional intent, the court stated that it was primarily
Congress’s role to police abusive estate planning devices.
Having made that general statement, however, the Third
Circuit in D’Ambrosio said that it could not glean any
abuse in the sale of a remainder interest for its actuarial
value, which, when coupled with the retained income
interest, should be equivalent to the fee property’s date of
death value when factoring in the time value of money.49

The court then cited to legal commentaries, which it
described as primarily unfavorable to the Gradow deci-
sion.50

Judge Cowen, dissenting,51 criticized the majority in
D’Ambrosio as interpreting section 2036 in such a way as
to frustrate ‘‘its very purpose, enabling taxpayers to
avoid paying estate taxes on property while retaining the
income benefits of ownership.’’52 He criticized the ma-
jority’s reading of the statute as ignoring its purpose: ‘‘to
prevent taxpayers from retaining the practical benefits of

asset ownership during their lifetime while divesting
themselves for estate tax purposes of a portion of that
property.’’53

Kimbell and Wheeler/Turner and D’Ambrosio
In Kimbell and Wheeler, the Fifth Circuit appears to

analyze section 2036’s consideration exception by envi-
sioning an independent standard applicable to FLPs that,
in its embracing Stone, engage in at least minimal busi-
ness activity.

By contrast, the Third Circuit (or at least two of the
three judges) maintains that, outside of the context of
commercial enterprises, a decedent’s transfer of his assets
to an FLP to obtain discounts cannot be a transfer for
adequate and full consideration for money or money’s
worth to satisfy the requirements of the statutory excep-
tion under section 2036. The Turner court emphasized
dollar equivalents so that, in accordance with the pur-
pose of section 2036, there can be no estate depletion.
Likewise, the Third Circuit decision in D’Ambrosio, on
which Turner largely relies, analyzed the sale of the
remainder interest in terms of economic equivalents and
the lack of any indication of abuse.54 Although Judge
Greenberg cautioned that its holding would not apply in
a commercial context, he questioned whether the Fifth
Circuit in Kimbell construed the section 2036 exception to
require an equivalent value in money or money’s worth.55

Bongard
Since this article was originally written, the Tax Court

decided Bongard.56 Judge Laro’s concurring opinion cites
both Wheeler and D’Ambrosio and emphasizes that the
transferor falls within the ‘‘adequate and full consider-
ation exception’’ only when he receives a monetary
equivalent of the property transferred. Citing D’Ambrosio,
he states ‘‘The adequacy of consideration . . . is measured
by the value of the property that would have otherwise
been included in the transferor’s gross estate had the
transferor died immediately before the transfer.’’57 Judge
Laro makes a point of criticizing the majority in Bongard
for not citing Judge Greenberg’s concurrence in Thompson
wherein the majority of the Third Circuit rejected Stone
on the issue of whether valuation discounts may be

45101 F.3d at 312.
46Id. at 314.
47Id. at 314-315.
48Id. at 315.
49Id. at 316-317.
50Id. at 317.
51D’Ambrosio was a 2 to 1 decision.
52101 F.3d at 318.

53Id. at 320.
54Also, unlike Wheeler, D’Ambrosio was a 2 to 1 split decision.
55Lee Sheppard maintains, ‘‘The Third Circuit and the Fifth

Circuit do not differ in their statements of the law.’’ That may be
true; however, they are rooted in different principles and
perspectives and vary in the number of voices stating the law.
See Lee A. Sheppard, ‘‘Third Circuit Embraces Recycling Theory
of Family Limited Partnerships,’’ Tax Notes, Oct. 4, 2004, p. 18.

56Estate of Bongard v. Commissioner, 124 T.C. No. 8, Doc
2005-5359, 2005 TNT 50-11 (2005).

57Id. (J. Laro, concurring in result), citing D’Ambrosio at 313.

COMMENTARY / ESTATE AND GIFT RAP

TAX NOTES, April 18, 2005 391

(C
) T

ax A
nalysts 2005. A

ll rights reserved. T
ax A

nalysts does not claim
 copyright in any public dom

ain or third party content.

Doc 2005-7352 (6 pgs)

(C
) T

ax A
nalysts 2004. A

ll rights reserved. T
ax A

nalysts does not claim
 copyright in any public dom

ain or third party content.



factored into the consideration equation: ‘‘The majority in
this case does not address the Thompson majority’s
conclusion that valuation discounts may be taken into
account for purposes of the adequate and full consider-
ation exception. Nor does the majority in this case
attempt to answer the Thompson majority’s query as to
why applying valuation discounts for such a purpose
reads the adequate and full consideration exception out
of section 2036(a).’’58

58Id. (J. Laro, concurring in result).
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