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On November 22, another circuit court of appeals ordered the Tax Court to reinstate the trial judge's original report finding no 
fraud in the cases against tax attorney Burton Kanter and two insurance executives, Claude Ballard and Robert Lisle.  

The pressure is now on the Tax Court to consolidate the cases of the estates of Kanter and Lisle, both now deceased, with 
Ballard's case, and to address the merits of the original report submitted by Tax Court Special Trial Judge D. Irvin Couvillion, who 
presided over the five-week trial in 1994, which cleared Kanter, Ballard, and Lisle of fraud charges and income tax liability on an 
alleged kickback scheme.  

And the pressure is mounting on the IRS to stop trying to collect amounts assessed against Kanter based on an opinion that has 
now been vacated by two circuit courts of appeal.  

In the Tax Court's published opinion in Investment Research Associates Ltd., et al. v. Commissioner, T.C. Memo. 1999-407, Tax 
Court Senior Judge Howard A. Dawson Jr., "adopting the opinion of Special Trial Judge D. Irvin Couvillion," held that three men 
and a corporation had committed fraud in failing to report more than $13 million in income. The Tax Court also upheld 
substantially all of the IRS's liability determinations and found that the three individuals had intended to evade taxes.  

The Tax Court released the original report in June 2005 after the Supreme Court issued its March 2005 decision in the Ballard 
and Kanter cases, holding that the Tax Court's own Rule 183 required the special trial judge's original report to be included in the 
record. (For the Supreme Court's decision, see Doc 2005-4642 [PDF] or 2005 TNT 44-12 .)  

 
Two Circuits Weigh In 

 
In early November, the Eleventh Circuit remanded the Ballard case to the Tax Court, striking the collaborative opinion, reinstating 
the original special trial judge's report, and directing a new judge to presume that the original report's fact findings are correct 
unless "manifestly unreasonable." (For prior coverage, see Doc 2005-22284 [PDF] or 2005 TNT 212-6 .) Shortly after the 
decision, the Tax Court assigned the Ballard case to Tax Court Judge Harry A. Haines, who also has the Estate of Kanter on 
remand from the Seventh Circuit. 

On November 22 the Fifth Circuit recalled its mandate to the Tax Court to recalculate the tax owed by the estate of now-deceased 
Lisle. Unlike Kanter and Ballard, Lisle had not appealed to the Supreme Court because the Fifth Circuit had reversed the fraud 
determinations against him.  

"Under these unusual circumstances, in the interest of fairness, and to prevent possible injustice," Lisle's income tax deficiency 
should be reexamined in light of the Eleventh Circuit's recent order in the Ballard case, the Fifth Circuit wrote in a per curiam 
opinion. Quoting from the Eleventh Circuit's opinion, the Fifth Circuit remanded Lisle to the Tax Court with orders to:  

 
(1) Strike the "collaborative report" that formed the basis of the Tax Court's ultimate decision; (2) Reinstate Judge 
Couvillion's original report; (3) Refer this case to a regular Tax Court Judge who had no involvement in the preparation of 
the aforementioned "collaborative report" and who shall give "due regard" to the credibility determinations of Judge 
Couvillion, presuming that his fact findings are correct unless manifestly unreasonable [in dealing with the remaining issues 
of tax deficiency]; and (4) Adhere strictly hereafter to the amended Tax Court Rules in finalizing Tax Court opinions. 

 
(For the Fifth Circuit's opinion, see Doc 2005-23858  [PDF].) 

The Lisle case has been pending in the Tax Court before Judge Dawson. But since the circuit's order explicitly disqualifies him 
from further hearing the case, the Tax Court will have to reassign the case to another judge. Judge Haines would seem to be the 
likely candidate, since he already has the Ballard and Kanter cases before him.  

 
Collection Actions 

 



With the Investment Research Associates opinion being vacated by the Eleventh Circuit as to Ballard and the Fifth Circuit as to 
the Lisle estate, the issue arises whether the government has any business continuing its collection actions against Kanter's 
estate and spouse. 

Beginning in 2003, the IRS began filing liens and notices of proposed levies against Kanter's estate, his spouse, and the 
Investment Research Associates entity, according to Josh Kanter, executor of his father's estate and the lawyer responsible for 
continuing the prosecution of the litigation. Although the collection actions are in different procedural postures, the IRS has 
uniformly rejected taxpayer counsel's offers in compromise, and it objected to all attempts to stay the collection activities, 
according to Josh Kanter.  

In light of the Eleventh Circuit's order to vacate the issued opinion, the government objected to Kanter counsel's motion to apply 
the circuit court decision to the Kanter case on the merits, according to Josh Kanter. Further, the government lawyer indicated that 
he would object to any motion to vacate the liens in the collection matter, according to Kanter. Chicago attorney Robert E. 
McKenzie will be filing a motion on behalf of the estate next week asking the Tax Court to vacate the liens against the Kanter 
estate and Kanter's spouse, Kanter said, "since, of course, those liens are wholly premised on a now-vacated decision."  

Although the Eleventh and Fifth Circuit orders to vacate the Tax Court's issued opinion do not directly speak to the Kanter cases, 
it is anticipated that the Tax Court will consistently apply the orders to all three taxpayers.  

The case on the merits could present the first application of the new Rule 183 procedure, which provides for the filing of objections 
to the special trial judge's report. However, since the case is no longer with a special trial judge, it is proper for Judge Haines to 
simply adopt the original report unless he finds the findings of Special Trial Judge Couvillion to be manifestly unreasonable, said 
San Francisco attorney Randall G. Dick, who represents the Kanter estate. "We would hope the Tax Court would not ask for the 
filing of objections, and simply adopt the original report, which is after all almost exclusively based upon factual and credibility 
findings," said Dick.  
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