
Circ. 230, Estate & Gift Practice:
The Common Sense Approach

By Kip Dellinger

Written communications with respect to estate and gift
matters

• Are likely far fewer in number than with regard to
everyday income tax advice

• Are less likely to take the form of email communi-
cations

• Are very likely to constitute preliminary advice
when communicated by email

• Are likely to commonly address ‘‘principal pur-
pose’’ safe harbor advice

• Are likely to be construed more often to constitute a
marketing opinion

• Are likely to generate the ‘‘clash’’ between substan-
tial authority v. more likely than not permissible
levels of assurance necessary for penalty protection

Written communications with respect to estate and gift
tax planning matters usually generate carefully tailored
written communications (‘‘off the cuff’’ generality is rare
and rightfully so) specifically tailored to the ‘‘client’s’’
specific factual situation that may make compliance with
the Circular 230 covered opinion (Sec. 10.35) and other
written advice standards (Sec. 10.37) somewhat less
onerous than might appear at first reading of the Circu-
lar.

Advice Directed to Clients
Sometimes communications are directed to a specific

client that encourages the client to consider a particular
technique and the communication will explain the objec-
tive, structural and operational characteristics of the
technique in broad terms.1 It is arguable that this type of

communication is not intended to be the final word and is
therefore preliminary advice that falls outside the scope
of Circular 230 ‘‘written advice’’ with respect to a given
client. The issue then arises whether such advice is a
marketed opinion. This is not likely because it is intended
to be read and used by a specific client and not third
parties.

Firm Newsletters or Seminars; Promoter Seminars
(i.e. ‘sales pitches’)

The other type of communication is the ‘‘sales pitch’’
used by firms in their newsletters, client seminars or
similar gatherings or by ‘‘promoters’’ pitching estate
planning services such as the Living Trust seminar firms
or the ever growing firms, advisers, etc. that are pitching
a particular estate or other tax planning technique — for
example, the new big deal — the private annuity trust. It
would seem that written communication of this nature,
including seminar materials, likely rise to the level of a
marketed opinion. The targeted recipients are either
clients or the marketing materials are intended to be used
to garner clients (or both).

Unlike a general overview given to a specific client
and intended to be followed by an authorization from the
client to implement a particular structure that will be
explained in additional written advice,2 the newsletter or
seminar advice may be used by a person who is promot-
ing or marketing or recommending a partnership or
other entity, investment plan or arrangement to one or
more taxpayer(s). This seems to fall within the intended
scope of the Circular 230 advice standards.

Professional Seminars, Articles and Classroom
Materials

A third category of written communication common
to estate and gift tax practice (as well as income tax
practice) is materials generated for seminars, articles that
discuss, analyze, or otherwise address federal tax issues,3

1CPAs that provide estate planning services will frequently
be able to exclude their advice from the strict ‘‘covered opinion’’
standards as preliminary advice — which frankly will rarely
evolve into either covered opinion advice or formal Circular
10.37 ‘‘other written advice’’ (subject to less stringent but still
somewhat strict communication standards) because that advice
will come from the attorney in advising on and/or describing

the plan that has itself evolved from the preliminary advice.
However, it is fair to assume that preliminary advice is gov-
erned by the requirements of Section 10.37 for other written
advice.

2That may be either a ‘‘covered opinion’’ or subject to the
‘‘other written advice standard of Circular 230, section 10.37.’’

3A federal tax issue is a question concerning the federal tax
treatment of an item of income, gain, loss, deduction, or credit,
the existence or absence of taxable transfer of property, or the
value of property for federal tax purposes. A federal tax issue is
significant if the Internal Revenue Service has a reasonable basis
for a successful challenge and its resolution could have a
significant impact, whether beneficial or adverse, and under any
reasonably foreseeable circumstance on the overall Federal tax
treatment of the transaction(s) or matter(s) addressed in the
opinion (i.e. written advice).

Kip Dellinger, CPA, the senior tax partner at Kall-
man and Co., Los Angeles, presented the following
materials during the annual meeting of the California
Tax Bar in San Diego at an October 29 session titled
‘‘Revised Circular 230: Tips and Traps That Every E &
G Tax Practitioner Should Know.’’

(Footnote continued in next column.)
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or classroom materials (including textbooks or similar
treatises). Each of these types of materials can be consid-
ered prepared specifically for the consideration of and
evaluation of other tax practitioners (or students). It is
certain truth that the recipient tax practitioner might
attempt to rely on this type of generic material, articles,
or texts to provide an opinion to his or her client(s).

However, the recipient tax practitioner would be re-
quired to identify the other opinion and set forth the
conclusions in the other opinion, and (a big and) the tax
practitioner using these materials must be satisfied that
the combined analysis of the opinions, taken as a whole,
and the overall conclusion, if any, satisfy the require-
ments of this section. The requirements imposed on the
tax practitioner relying upon these types of materials are
so strict that — using a common sense approach — it is
difficult to fathom that the Internal Revenue Service’s
Office of Professional Responsibility (OPR) would initiate
an action against the author of such materials except in
those clearly obvious situations where unsavory conduct
is in effect being promoted.

For example, an article written, or — more likely —
seminar material about the virtues of the private annuity
trust incorporated into an opinion by another practi-
tioner in rending an opinion favorable to a client in
encouraging the implementation of such a trust would
probably never raise an eyebrow at OPR.

On the other hand, an article written, or — more likely
— seminar material about the virtues of reporting on a
tax return only income described in Code Section 861
with respect to foreign sources and advocating exclusion
of U.S. sourced income incorporated into an opinion by
another practitioner in rendering an opinion favorable to
a client in encouraging such return treatment would
likely result in the opening of two disciplinary cases at
OPR.

Now How About Specific Estate Planning Advice
Conveyed to Clients?

A large amount of estate planning involves strategies
and using entities to minimize the impact of estate
planning. Where the estate planner is a CPA or other
non-lawyer it is arguable that the estate planning activity
of those professionals can only consist of tax advice
because they cannot render legal services such as prepa-
ration of the documents essential to an estate plan.4
However, much of the written advice of these profession-
als will be characterized as ‘‘preliminary’’ because it is
entirely reasonable to assume that the particulars of
strategies they suggest (or recommend) will be explained
in more detail either if the client chooses to undertake the
strategy and asks how it will specifically affect his or her

estate plan, or the lawyer will explain the strategies
(which include significant Federal tax issues) in a written
communication accompanying the estate planning docu-
ments transmitted to the client for the client’s review.

In cases where the tax professional, particularly the
lawyer, is providing written advice to the taxpayer with
respect to estate planning strategies, attention surely
needs to be given to compliance with the covered opinion
standards. However, in the estate-planning arena, many
of the usual strategies recommended and adopted en-
compass an entity, investment plan or arrangement that has
as its purposes the claiming of tax benefits in a manner
consistent with the statute and congressional purpose. For
example, the ‘‘by-pass’’ trust designed to avoid estate tax
at the survivor’s death, or a GRAT or QPRT or CRT if an
accepted traditional ‘‘form’’ of these types of strategy is
used. In the case of the later entities particularly, the IRS
has issued so much advice (including model documents)
that it difficult to believe the Service could find a ‘‘rea-
sonable basis’’ for challenging the federal tax treatment
(‘‘significant federal tax issue’’).

That said, there will be situations where ‘‘cutting
edge’’ design of traditional strategies may bring the
advice into the realm of the covered opinion standards. In
such cases, though, the ‘‘intended’ principal purpose’’
exception will apply if the value of the property is not
part of the opinion.

Even with respect to rather traditional estate tax
planning strategies there may be ancillary significant
federal tax issues where the law is sufficiently unclear as
to bring the advice within their reach — for example,
when a QPRT or other entity is funded with a fractional
interest arguably subject to a discount for lack of trans-
ferability or marketability.

Another example might be the increasingly touted
‘‘private annuity trust,’’ a variation of the traditional
‘‘private annuity’’ transaction generally used by very
wealthy families to transfer property to the younger
generation with the intent of reducing estate tax and
deferring capital gain taxes. With the staggering run up
of residential real estate values in segments of the U.S.,
the words private annuity trust pour forth from the
mouths of title insurance and trust5 companies and real
estate salespersons who barely understand what a Sec-
tion 1031 exchange is but tout them all the time.

The private annuity is now being marketed as a ‘‘tax
avoidance’’ device for the middle class and wrapping it
in a ‘‘trust’’ (with attendant restrictions and trustee
management) is designed to prevent the children from
dissipating the assets transferred to them in return for an
unsecured promise (to wit, real estate is transferred sans
deed of trust or mortgage security). The structuring of
some of these transactions contain many bells and
whistles to ensure indirect control over the funds by the
transferor so that the transaction may become indistin-
guishable from an installment sale or a transfer with a

4In this regard, the tax professional seems to be at somewhat
of a disadvantage when compared to ‘‘financial planners (in-
cluding insurance salespersons and investment advisors mas-
querading as financial planners),’’ because those individuals
apparently do not need to comply with the standards of Circular
230. On the other hand, those other individuals apparently
cannot give any type of written advice to a taxpayer that could
be used to provide a client with protection from any penalty
imposed under the Internal Revenue Code.

5Trust services being the operative word because they want
to manage the trust assets for a fee.
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retained life estate. Clearly such transactions justify the
issuance of written advice subject to the covered opinion
standards.6

Another area where it will be difficult to avoid cov-
ered opinion status in the estate-planning arena is when
a family limited partnership (FLP) is part of the recom-
mended strategy. As virtually every estate planner is
aware, a FLP is not a favored creature in the eyes of the
IRS — in fact, it is a bulls’ eye. Consequently, while it may
be possible to fit a FLP into the intended principal
purpose category, it must still be vetted under the sig-
nificant purpose rules. And it is so much a target for IRS
challenge that the better part of valor is likely to issue
written advice (possibly, if not likely, excluded from
covered opinion status because of the intended or con-
templated purpose exception) and issue a separate opin-
ion addressing the FLP issues.7

In any event, if one thinks carefully about the estate
tax planning arena, much of the written advice given by
tax professionals to their clients will be excluded from the
covered opinion standards.

Common Sense
Representatives of the OPR have repeatedly admon-

ished tax practitioners to use common sense in evaluat-

ing, vetting, applying, and implementing the written
advice-covered opinion provisions of Circular 230.8

There seems to be no reason not to take them at their
word.9 And by doing so, tax professionals may find
themselves able to define — or least become participants
in defining — the scope and, therefore, the reach of the
written advice standards to tax practice and to define
whether advice that is subject to the standards falls with
the category of a covered opinion under Circular 230,
Section 10.35 or whether it is ‘‘other written advice’’
governed by the provisions of Circular 230, Section
10.37.10

There is surely no reason for tax professionals to
engage in as much hand wringing over the covered
opinion standards as has been the case. It certainly does
not benefit the tax profession, and the end users of our
services should expect and receive more from us. Ulti-
mately, we should run the risk associated with attempt-
ing to fairly define the scope and reach of the covered
opinion standards within reasonable parameters of com-
mon sense and trust that OPR will be true to its word. We
owe it to our clients to see that not only we, but also the
Internal Revenue Service gets this right.

6One beneficial side effect of the covered opinion standards
is that some, if not many, snake oil salespersons will be left
speechless when the tax advisor requests a ‘more likely than not
opinion’ issued by a tax professional that is subject to regulation
under Circular 230.

7It is arguable that sufficient, overriding business and non-
tax financial purposes can exist for a creation of a FLP (orderly
management transitions, asset protection, etc.) that written tax
advice relating to it can easily reach a substantial authority level
for penalty protection if the FLP is not dragged into the
‘‘significant purpose the avoidance or evasion of tax’’ definition.
This is quite desirable because clearly there is a reasonable basis
for IRS challenge under the significant Federal tax issue defini-
tion. While the IRS might be expected to vehemently oppose
this approach, the counter argument is that the even the IRS can
be guilty of overreach.

8And by virtue of Circular 230, Section 10.33 — ‘‘Best
practices for tax advisors’’ provided a calculus for taking a
second, common sense look at such advice, accompanied by
Circular 230, Section 10.36 ‘‘Procedures to ensure compliance’’
that effectively provides for someone or some persons to be very
responsible for the second, common sense look (this writer refers
to Section 10.36 as the ‘‘Adult Supervision Provision.’’

9With all due respect to ‘‘professionalism,’’ uncertainty about
enforcement of the rules, and with full awareness of the herd
mentality that is sometimes pervasive even among tax practi-
tioners, in trying the explain these rules to a very bright
non-attorney, non-CPA, her response was ‘‘some people obvi-
ously needed this, but what’s everybody else been doing or now
doing that they’re so afraid the government wants to get them
for?’’ Face it, to some fairly intelligent laymen, the tax profession
does looks as if it may have overreacted — perhaps just a tad.

10And qualitatively subject to the Circular 230, Section 10.34
‘‘Standards for advising with respect to tax return positions and
for preparing or signing returns.’’
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