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Education for employed adults is big business. The University of 
Phoenix, for example, with more than 200,000 students at some 100 
learning centers and 50 campuses (including an online campus), is the 
largest private university in the United States. In 1967, 38 years ago, 
there were no schools like the University of Phoenix. The schools that 
offered degrees solely through part-time and evening courses, and 
especially those that offered them through correspondence study (the 
closest thing in 1967 to the online study of today1), were not 
regionally accredited and were generally stigmatized as diploma mills. 
Today online study is an accepted way of obtaining a degree -- not only 
through schools that do not offer residence study but also through 
scores of recognized residential colleges and universities throughout 
the land. 
 

In 1967 individuals qualified themselves for a profession or 
activity and then generally expected to spend the rest of their working 
lives pursuing it, usually with the same organization. In 2005 an 
individual can expect to have multiple careers and numerous employers. 
In other words -- and not to belabor the obvious -- the world of 2005 is 
much different than that of 1967. But the tax law dealing with the 
deductibility of education expenses is not. Section 162, then as now, 
allows a deduction for ordinary and necessary business expenses of a 
trade or business –- and being an employee is a trade or business. Reg. 
section 1.162-5 sets forth the rules on deduction of education expenses 
under section 162, and it was last revised in 1967.2

Costs of Obtaining MBA Deductible 
 

Daniel R. Allemeier, Jr. v. Commissioner, T.C. Memo. 2005-207, Doc 
2005-18128, 2005 TNT 169-4, a case in which the taxpayer represented 
himself, is the most recent in a string of disputes between the IRS and 
taxpayers over the deductibility of expenses of acquiring graduate 
degrees (including law degrees). Most did not turn out as well as 
Allemeier’s. Most, of course, did not have facts as favorable, or 
perhaps as well presented, as Allemeier’s. 
 

Allemeier worked for Selane Products Inc., which made removable 
orthodontic appliances and employed about 75 people. His first job with 
them was as a part-time salesperson selling a single product, a 
protective mouthguard. At the time, Allemeier was working on his 
bachelor’s degree in sports medicine, so his educational background fit 
his sales position. After he received his degree, Allemeier became a 
full-time Selane salesman. His duties expanded to cover other 
orthodontic products and services that Selane offered, and in a few 
years he was viewed as a leading salesman for the company. He was given 
responsibility for designing marketing strategies and organized 
informational seminars and traveled extensively to meet new staff and 
promote Selane’s products and services in talks he delivered at 
dentistry conventions. 
 

Selane had no requirement that Allemeier obtain an MBA to advance 
within the company, and it had a strict policy of not reimbursing 
employees for education costs. However, about three years into his 
employment with Selane, Allemeier decided to seek an MBA. While he was 

1We don’t mean to equate the correspondence study of 1967 with the online programs of 2005. 
They constitute entirely different educational experiences.  

2Section 72(t)(2)(E) does exempt withdrawals from qualified retirement plans from the 10 percent 
penalty tax of section 72(t)(1) if they are for “qualified higher education expenses” of the taxpayer, the 
taxpayer’s spouse, or any child or grandchild of the taxpayer or the taxpayer’s spouse. But that is hardly the 
same thing as allowing a deduction.  
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in the MBA program, he continued as a full-time employee at Selane and 
was given several new responsibilities, including as marketing manager, 
managing director of the Appliance Therapy Practitioners Association, 
head of the SMILE Foundation, practice development consultant, and 
project development consultant. His work included analyzing financial 
reports, designing action plans for sales, and evaluating the 
effectiveness of marketing campaigns. The course work he was taking in 
the MBA program was clearly relevant to the work he was doing at Selane. 
On his 2001 tax return, Allemeier deducted $17,500 of tuition expenses 
and $231 of parking fees connected with his MBA studies. The IRS 
disallowed those deductions. 
 

‘Advanced Marketing and Financial Management’ 
 

The IRS argument, explained Tax Court Judge Diane L. Kroupa, was 
that: 
 

petitioner’s evolving duties and promotions after he enrolled in 
the MBA program demonstrate that petitioner was qualified for and 
indeed entered a new trade or business at Selane Products once he 
began the MBA program. Respondent argues that petitioner’s trade 
or business before the MBA was principally sales related and 
involved only limited managerial and financial duties, but that 
once petitioner began the MBA program he advanced to numerous 
other jobs and was given advanced managerial, marketing, and 
financial duties, all of which were “significantly” different from 
the duties he performed before enrolling. In sum, respondent 
argues that the MBA qualified petitioner for the specific new 
trade or business of “advanced marketing and finance management.” 

 
Allemeier argued that although the MBA program helped him sharpen 

skills he already used in doing his work, it hardly qualified him for a 
new trade or business, and it was not a requirement for any work 
assignments or promotions he obtained at Selane while in the program.  
 

“We must determine, therefore,” wrote Judge Kroupa, “whether 
Selane Products conditioned promotions, rather than employment 
generally, on petitioner beginning the MBA program.” The record showed 
that Allemeier’s boss, the Selane CEO, had encouraged him to obtain the 
MBA. He had even speculated that Allemeier might advance faster within 
Selane as a result of the MBA program. However, concluded Judge Kroupa, 
“encouraging petitioner to obtain the MBA and speculating that he might 
advance faster with the MBA is not tantamount to a requirement that 
petitioner obtain the MBA.” She dismissed the IRS suggestion that 
Allemeier’s promotions after enrolling in the MBA program demonstrated 
that a minimum education requirement must exist at Selane for 
promotions, noting that “petitioner was promoted before he completed the 
MBA program.” 
 

Even if the program wasn’t required for promotion, the expense 
would still not have been deductible if it qualified Allemeier for a new 
trade or business. The Tax Court has repeatedly disallowed education 
expenses that qualified taxpayers to perform significantly different 
tasks and activities than they had been able to perform before the added 
education or which qualified the taxpayer for a professional 
certification or license, such as qualifying to sit for the bar or to 
take the CPA examination. But Judge Kroupa concluded that Allemeier’s 
activities at Selane after enrolling in the MBA program did not change 
significantly. “Simply acquiring new titles or abilities does not 
necessarily constitute the entry into a new trade or business,” she 
observed. The comparison that should be made is “between the types of 
activities that the taxpayer was qualified to perform before acquiring a 
particular title or degree with those that he or she was qualified to 
perform afterwards.” Judge Kroupa therefore allowed the $15,745 of 
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tuition expense that Allemeier had substantiated, and not the balance of 
the $17,500 of tuition or the $231 of parking, which he had not. 
 

Costs of Full-Time MBAs 
 

A feature of many full-time MBA-type programs, especially at the 
prestige schools, has been the presence of students with substantial 
work experience. Those people, it can be argued, have an established 
trade or business that they are interrupting to obtain other skills that 
will improve their ability to pursue that trade or business. Thus, 
Yuanqiang Zhang, the taxpayer in Zhang  v. Commissioner, T.C. Summ. Op. 
2003-58, Doc 2003-12577, 2003 TNT 98-13, already had two bachelor’s 
degrees (engineering and economics) and a master’s degree in social 
science and international trade when he enrolled as a full-time student 
in the MBA program at Massachusetts Institute of Technology. He had also 
had 2 ½ years of experience with Andersen Consulting. While in the MBA 
program, he accepted a position as an associate with the investment 
banking division of Morgan Stanley, contingent on his completion of the 
MIT MBA program. He accepted the position in 2000, received a signing 
bonus that year, and started work with Morgan Stanley in 2001 after 
receiving his MBA.  
 

On his 2000 income tax return, Zhang claimed $29,860 of MBA 
tuition, $2,286 of books and school supplies, and $495 of computer 
depreciation. Those the IRS disallowed. Tax Court Special Trial Judge 
Daniel J. Dinan agreed with the IRS, concluding that: 
 

While the MBA program did focus on “business administration,” it 
was nonetheless a generalized field of study which provided an 
education in a number of areas not necessarily applicable to 
petitioner’s employment prior to or after the year in issue. . . . 
The connection between the MBA program and petitioner’s potential 
employment following the program was too tenuous . . . for the 
education to be considered as having maintained or improved skills 
required in that employment.  

 
Link v. Commissioner, 90 T.C. 460, 88 TNT 61-12 (1988), aff’d per 

curiam, 1989 U.S. App. LEXIS 878 (6th Cir 1989), also involved a taxpayer 
who for three months had a full-time job that did not require an MBA, 
and who then went to the University of Chicago full-time to obtain an 
MBA. After completing his studies, he went to work full-time as an 
operations research analyst, a job that did not require an MBA. For 
1983, the year he graduated, Link deducted $3,629 as educational 
expense. Tax Court Judge Joel Gerber explained that: 
 

implicit in both section 162 and the regulations is that the 
taxpayer must be established in a trade or business before any 
expenses are deductible. The question of whether petitioner was 
established in a trade or business is one of fact which we must 
discern from the evidence in this record. . . . The job at Xerox 
was but another summer position in an otherwise continuous pattern 
of schooling which petitioner decided he needed prior to 
establishing himself in a trade or business.  

 
Judge Gerber disallowed the deduction.  
 

Law School Expenses of the Law Librarian 
 

Sara Galligan had been an academic and court law librarian for 25 
years. Although she had no desire to change her profession, she decided 
to attend law school and obtain her law degree to improve her skills as 
a law librarian. The job posting for Galligan’s position as Dakota 
County (Minnesota) County Law Library manager did not say a law degree 
was required, although it did indicate that a “[law degree] or at least 
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two years of professional experience in a law library is strongly 
preferred.” In Galligan v. Commissioner, T.C. Memo. 2002-150, Doc 2002-
14303, 2002 TNT 115-7, aff’d per curiam, Doc 2003-9611, 2003 TNT 73-6 
(8th Cir. 2003), Special Trial Judge John J. Pajak was faced with whether 
Galligan should be allowed to deduct her costs of attending law school.  
 

The IRS did not question that the law school educational 
experience improved or maintained Galligan’s skills as a law librarian. 
Her law school degree was not deductible, argued the IRS, for the simple 
reason that it qualified her for a new trade or business. That she may 
never have intended to practice law, even though she took and passed the 
Minnesota bar exam, was beside the point. The regulation provides that 
“expenditures made . . . in attending law school are nondeductible 
because this course of study qualifies . . . for a new trade or 
business.” Reg. section 1.162-5(b)(3). 
 

Judge Pajak concluded that the IRS was right and that the law 
school education expenses were not deductible. By implication, JD- or 
LLB-level law school expenses would not be deductible under almost any 
conceivable set of circumstances. 
 

The Revenue Agent and the Law School Studies 
 

Twenty years before, when Galligan was still in the early stages 
of her law librarian career, IRS revenue agent John Melnik took an 
evening law school program at Southwestern University Law School. The 
regulation that tripped up Galligan was almost brand new in 1969, when 
revenue agent Melnik claimed deductions for his night law school courses 
on his income tax return. He received his law degree in August 1972. The 
IRS disallowed the $635 of law school tuition and the $127.79 of 
expenses for supplies and books that Melnik had claimed. He paid the 
resulting deficiency and sued for refund. 
 

In Melnik v. United States, 32 AFTR2d 5230 (C.D. Calif. 1973), 
aff’d 521 F.2d 1065 (9th Cir. 1975), the district court concluded that 
the “threshold question before the Court is the validity of Regulation 
1.162-5(b)(3) as it provides that educational expenses leading to a 
degree program such as undertaken here are nondeductible personal 
expenses.” The court found itself in agreement with a quartet of Tax 
Court decisions3 and concluded that the regulation was “valid and 
requires in the instant circumstances that the claimed law school 
expenses by taxpayer are nondeductible personal expenses regardless of 
the intent or motive and regardless of whether or not they improved or 
maintained the skills in his employment so long as they qualify him for 
a new trade or business.”  
 

Law Courses Not Qualifying to Take Bar 
 

Going to law school is almost by definition a step in qualifying 
for a new trade or profession, whatever the intention may be. 
California, however, has a unique set of rules for those wishing to take 
its bar exam. For those who have not graduated from an accredited law 
school, the state allows study with an unaccredited law school, which 
may be by correspondence. But the state also imposes some added rules. 
One of them is that at the end of the first year of required courses, 
the candidate must take and pass what is called the “baby bar exam.” 
Albert King Wu, self-employed operator of a real estate management 
business operated out of his residence in San Jose, started attending 
Peninsula Law School in January 1985. In June 1986 he took the baby bar 

3Weiszmann v. Commissioner, 52 T.C. 1106 (1969), aff’d, 443 F.2d 29 (9th Cir. 1971); Bodley v. 
Commissioner, 56 T.C. 1357 (1971); Weiler v. Commissioner, 54 T.C. 398 (1970); and Marlin v. 
Commissioner, 54 T.C. 560 (1970). 
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exam -- and did not pass. That meant none of the courses he had taken or 
would take could count toward the requirements he must meet to sit for 
the California bar exam unless he obtained an exemption from the exam. 
Even though he did not obtain an exemption or again attempt the baby bar 
exam, he continued to take courses at Peninsula in subjects like 
property law, trusts, and civil procedure. He finally ended his study at 
Peninsula without obtaining a law degree. For 1986 and 1987, he claimed 
deductions for his expenses of attending law school. They were 
disallowed by the IRS, and Wu represented himself in filing a petition 
with the Tax Court seeking to get that action reversed. 
 

In Wu v. Commissioner, T.C. Memo. 1991-100, Wu argued that the 
cases holding nondeductible the costs of a law school education were not 
apropos to his situation. “He could not have received credit for those 
courses nor could he have qualified to take the bar exam upon completion 
of those courses without obtaining an exemption which he did not 
receive,” Special Trial Judge Peter J. Panuthos wrote. But Judge 
Panuthos had trouble with Wu’s proof. The record did not show what 
needed to be done for Wu to receive an exemption, or whether some of the 
courses he took might have at least qualified him for the Peninsula JD 
if he had completed the program. Even more important was that Wu failed 
to relate the specific courses that he took in 1986 and 1987 to his work 
as a real estate broker, agent, or property manager: “Petitioner 
presented no course descriptions or transcripts and his testimony was 
vague and ambiguous.” 
 

Wu might have been able to succeed with his argument if he had 
done a better job of carrying his burden of proof. As it was, Judge 
Panuthos disallowed those and other deductions and, again based on the 
absence of evidence to sustain a contrary holding, upheld the IRS 
imposition of a negligence penalty.  
 

Conclusion 
 

Deductibility of working adult education expenses arises in tax 
practice in several contexts. Clients incur those expenses and want to 
know if they are deductible. Sometimes they are. More often they aren’t. 
The tax firm’s employees from paraprofessionals through professionals 
likewise incur those expenses. That can be more complicated, since often 
those are for training required by the firm or for professional 
licensing, and sometimes those costs are reimbursed by the firm. In the 
latter situation, the firm itself must decide whether those would be 
deductible to the individual. The nondeductible constitute income to the 
employee. Even the practitioner may incur those costs, although 
generally those are clearly deductible because they are of the sort 
required for maintaining licensing or registration and not for entry 
into the profession. But accountants have been known to seek law degrees 
and master’s degrees in taxation and other related subjects, and to 
pursue a variety of certification programs, including the certified 
financial planner, certified divorce planner, certified specialist in 
retirement planning, and so on. Attorneys likewise add those 
designations on occasion and often seek master’s degrees in a wide 
variety of practice-related topics, including the LLM in taxation. 
 

The regulation on education expense deductions is straightforward. 
If the education enhances or maintains existing skills, such as would be 
true of professional continuing education programs generally, the 
expenses would be deductible. If the education is required as a 
condition of obtaining employment or entering a profession, the expenses 
are not deductible. The costs of the beginning accountant obtaining the 
hours needed to meet the state’s 150-hour requirement to take the CPA 
exam are not deductible, nor is the cost of the bar review course taken 
by the recent law school graduate.  
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That a degree might be a byproduct of course work taken over a 
period of time is irrelevant if the training otherwise qualifies and if 
specific promotion requirements or those of a new trade or business are 
not being met, as witness Allemeier. Intentions are irrelevant when it 
comes to qualifying for a new trade or business, as Galligan 
illustrates. 
 

Just as prior generations lived through the industrial revolution, 
we now are living through a knowledge revolution. Going to school is 
first and foremost about learning to learn, but for many or most of us 
that learning process will go on throughout our lives. There is no such 
thing anymore as going to school, getting out, and thereafter forgetting 
about formal study and learning. Maybe there never was; maybe what has 
happened is that we are now called on to document that we are still 
studying and learning. The adult education that offers that 
documentation is big business. And the costs of adult education often 
offer substantial tax deductions if properly documented and presented. 
Improving the likelihood that taxpayers will succeed in obtaining the 
education expense deductions to which they are entitled is part of the 
job of the tax practitioner.  
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