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I. Introduction

Just as some animals that were isolated on the Galapa-
gos Islands developed in peculiar ways, legal research in
taxation has, for most of us, developed in peculiar ways,
primarily due to increased specialization and isolation of
tax law from the mainstream of the law and from general
legal research.

Meanwhile, tax research has been affected by the
prevalence of Internet legal research. To oversimplify,
lawyers tend no longer to pull down Corbin on Contracts

and turn to the chapter on rescission, but instead enter
‘‘rescission/3 contract’’ into the search screen of some
database or other. Similarly, tax lawyers have gone from
pulling down the code and regulations to, for example,
entering ‘‘nonqualified/2 preferred’’ in the search screen.
That shift has both advantages and disadvantages, which
I will discuss below.

The Internet shift has been so swift and pervasive that
many researchers assume that if the answer cannot be
found in their preferred database, it does not exist in the
world. Another peril of Internet research is that many
users no longer trust or even look for authoritative
secondary sources to serve as a portal into other material
(even though those authoritative sources can be found
online). The search entry is likely to produce so many hits
that the inexperienced researcher may not be able to
separate the wheat from the chaff by viewing those
authoritative sources. And for those with a foot in both
the Internet and hard-copy worlds, their old hard-copy
sources are rapidly disappearing, or becoming surpris-
ingly expensive.

The peculiar ways of tax research and the issues raised
by the change in research materials are seldom exam-
ined.1 The for-profit providers cannot be expected to
provide disinterested comparisons, although some of
them publish promotional material with surprisingly
stark factual comparisons of the contents of their elec-
tronic databases. The major online nonprofit provider has
not commented on the subject, and has entered into an
exclusive relationship with one of the major for-profit
providers, which the latter prominently promotes in
advertising.

Meanwhile, tax research tends to be left to the more
junior professionals, who are either influenced by the
peculiar ways of their seniors, or simply follow the law
student’s standby of searching for the ‘‘case on point’’ in
the database they were trained on in law school. That can
work fairly well, but the case on point can never be
viewed as the final authority.

To address these peculiarities, difficulties, and changes
in tax research, I attempt here to review the state of the
art of tax research. I have broken the subject down into
three progressively more difficult types of legal issues.

1For an excellent general treatment of the subject from an
observer of long standing, see Richmond, Federal Tax Research
(6th Ed. Foundation Press).
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II. Preliminary Points

A. Some Important Sources Not Online
Because most research will be done online, it is

important to know from the outset that there are certain
important tax research sources that are not easily avail-
able online.2 This list is not exhaustive; Richmond’s book
contains exhaustive lists. Rather, these are a small num-
ber of tax books that seem to exist only in real book form
and that might come in handy in more than totally
isolated situations.

• Cumulative Bulletins before 1954. This is a lost body of
information. It contains rulings on code provisions
that remain in the 1986 code. In 99 cases out of 100,
an early ruling will have been revised, updated, and
repeated somewhere under the 1954 or 1986 codes.
Even though an old item may have been formally
obsoleted, it can still contain a useful viewpoint.
Moreover, these bulletins contain legislative histo-
ries that may otherwise be hard to find. Of particu-
lar importance is the 1939-2 volume, which contains
the major committee reports on all earlier tax legis-
lation.

• Federal tax laws before 1954. The United States Code
Annotated (USCA) used to include as part of its full
sets books containing the U.S. federal tax laws as
they existed from year to year, back to 1918. Other
publishers, such as Commerce Clearing House
(CCH), reprinted parts of these laws, such as the
1939 code. These books can be useful in tracing the
changes in the code, if other sources are unavailable.

• Legislative history of the 1954 code. Most law libraries
have a complete set of United States Code, Congres-
sional, and Administrative News (USCCAN), and
the 1954 Vol. 3 contains the House, Senate, and
Conference reports on the 1954 code. This can be
invaluable in reconstructing how a current code
section came to be.

• Index to Federal Tax Articles. This is a Warren,
Gorham & Lamont (WG&L, fondly known to many
practitioners as Wiggle) product that indexes federal
tax articles to the beginning of time. There are other
ways to find more recent articles, but this way may
be useful for completeness.

• Ginsburg and Levin, ‘‘Mergers, Acquisitions, and Buy-
outs’’ (Aspen). For some odd reason, this important
work is not available online, despite the fact that
Aspen is owned by Wolters Kluwer, which owns
CCH, and CCH and Aspen products are on Lexis.

B. Should You Do Tax Research?
Federal tax law is by far the most complex statute-

based body of law in the U.S. legal system. The income
tax in particular reflects a rare combination of history,

volume, policy, and logic, which makes it far more than a
mere body of rules. As a consequence it forms a huge
puzzle (or maze).

Some people like puzzles and some don’t; some like
some kinds of puzzles but not others. You have to like
this sort of puzzle to be a good tax researcher. If you
aren’t intrigued to discover why Treasury wrote a regu-
lation the way it did in 1978, you probably won’t like
advanced federal tax research as a regular pursuit. This
caution does not apply to, and this article is not aimed at,
researching mainly to accomplish basic tax compliance
functions. That research will not need the multiple
sources discussed in this article, and the researcher can
happily choose an all-purpose tax database, such as RIA
Checkpoint or CCH, and find much more than he needs.

III. Level One: The Specific Legal Question

A. The Beginner’s Job
The beginner will be asked to find answers to specific,

purely legal questions: What is the holding period for
long-term capital gains? What is the applicable tax rate
for this type of income? What is the effective date for a
certain amendment? What is the maximum amount of
section 179 expensing for 2005? Those questions gener-
ally do not require much analysis, distinguishing of
competing precedents, legislative history research, and so
on. Nevertheless, their answers can be essential parts of
even the most complex problems.

Normally you will be able to answer those questions
easily, and that is why they are usually the beginner’s job,
whether in a planning or advisory situation or in com-
pliance.

B. Questioning the Scope of the Question
The researcher should be alert to the possibility that

the real issue is not as simple as the question asked. If the
researcher has broader responsibility for the planning or
advice or compliance, the researcher will know the
question is appropriate because he will know the context
in which it arises and the relevant facts. But if the
researcher is the beginner to whom this particular ques-
tion is delegated, he faces one of the intractable, difficult,
and delicate problems of his status (first-year associate,
for example): Whether and how to ask for more informa-
tion.

Example: A corporate partner asks a tax associate
whether there is some reduced rate for capital gains
applicable to a sale by Corp. X of all of the stock of Corp.
Y to Corp. Z. The tax associate actually knows, without
looking (called ‘‘walking-around knowledge’’), that there
is no reduced rate or other special benefit for corporate
capital gains. (See sections 11 and 1201.) But the associate
wonders if X is an S corporation. Are X and Z related so
that section 304 might apply to the sale? What is the
consideration for the sale? Could it possibly be a reorga-
nization? Is there an installment sale issue? Are any of the
corporations foreign? And there are more questions.

The corporate partner may be well-enough versed in
the tax law to know that none of those issues exists.
(Good luck on the section 304 issue!) Or the associate may
not have enough walking-around knowledge to even
worry. But in many cases the associate cannot be sure

2William S. Hein & Co. Inc., of Buffalo, N.Y., makes available
many of these books on its special online product, or in
microfiche. There may be other similar sources, but the major
online law providers (Lexis, Westlaw, BNA, RIA, and CCH)
generally do not offer these items.
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about the partner, and knows enough to worry. Added to
the associate’s worry may be the matter of cost, when a
client has put constraints on the billing. So the researcher
may be uncertain what to do.

There is only one right answer, which is to ask for more
information and probe for other issues, at least when: (1)
there is any indication from the known facts that the
answer to the limited question could be misleading or
incorrect, or (2) the size of the potential disaster from an
error is huge. With a bit of luck and common sense, the
researcher generally can come out ahead by being pro-
active in those situations. If not saving the day, the
researcher will at least show initiative, knowledge, and
concern for the client, as well as the other professional
who asked the question.

The additional information for which the researcher
might probe includes: (1) more relevant facts about the
transaction or event that generated the legal question; (2)
consideration of alternatives, either to the transaction (if
it has not yet occurred), or to the assumed general
analysis or reporting; and (3) questioning whether we are
missing the forest for the trees.

The forest/trees problem is endemic in legal research.
Lawyers inevitably specialize — even beginners at law
firms are slotted into, for example, tax, litigation, or
bankruptcy — and soon take on the viewpoint of special-
ists. Specialization, unfortunately, can exacerbate the
tendency not to notice the broader concern while focus-
ing on the detailed rules. The problem is particularly
acute for beginners in a specialty area, because they have
to work so hard just to find, understand, and apply a
given rule that they tend to think they have finished
when they have surmounted those hurdles.

All that effort can deflect them from noticing that the
rule being researched is not the only, the principal, or the
correct rule to apply to the case at hand.

C. Knowing the Tools of the Search
When you face a legal research question you have to

know where to look for the answer, to some extent.
Admittedly, electronic research can take you to sources
you did not even know existed, or did not know con-
tained possible answers. Nevertheless, you still need to
know what databases to search, either to cast your search
net as widely as appropriate, or to make sure that your
search engine captures a particular source that you know
is likely to hold the answer. Here I survey the generally
available online search tools that charge for usage.

There are actually two challenges for the researcher:
knowledge of the tools and availability of the tools. The
beginner is probably in no position to order books.
Therefore, the hard-copy items used will be those at hand
or, if extremely fortunate, at a nearby law school library.
Of course, many of the books will also be available
online.
1. Online resources. The beginner will normally start,
and probably also finish, his research online. In theory
that is a very good thing, due to the breadth and
flexibility of online resources. In practice it is unavoid-
able, because most law firms and businesses will not pay
for much hard copy (not that online is cheap).

Obviously online research can produce more complete
results more efficiently than hard-copy research. The

links built into various electronic products, and the
breadth of their databases, are truly astounding. In fact,
online research would be totally satisfactory if two fur-
ther improvements could be made: (1) the online pro-
vider had no source limitations (that is, it was more like
the public library than Scribners), and (2) the online
provider had no beginning date limitations for its
sources. But no online provider is the public library, and
they all have date and source limitations. Although those
limitations are not unique to online research, they may
not be as obvious as when you look at the shelf and don’t
see the cumulative Bulletins before a certain date, for
example.

The online providers certainly make it possible for the
user to learn the scope, sources, and dates provided, but
few of us have the time or patience to scope that out. That
can lead to major problems. For example, you see that the
section 305 regulations were promulgated by T.D. 7281
(July 11, 1973). You are lucky, because you know that
Treasury Decision exists, so the only challenge is to find
it. You enter the number in the TD search line in RIA
Checkpoint and find nothing. You enter it generally in a
search throughout RIA Checkpoint and don’t find it. You
go to Lexis. You enter it into ‘‘find a document,’’ and after
learning that you must put periods after T and D (T.D.),
you don’t find it. Then you see there is a Cumulative
Bulletin database in Lexis, and you are lucky enough to
know that T.D.s are generally in the Cumulative Bulle-
tins, and so you search 7281 and you find it. Whew.

Well, not exactly. You actually get three hits that each
appear to be T.D. 7871, but really none of them is. The
first (Oct. 15, 1970) is an internal memo from the IRS to
the assistant secretary transmitting an early version of the
proposed regulations. The second (Nov. 30, 1971) is a
more refined version. The third (Jan. 24, 1973) apparently
is what was finally transmitted to the assistant secretary
for publication, but this version does not contain the
actual date of the T.D. (July 11, 1973). And none of the
versions on Lexis contain the proposed regulation lan-
guage. So to see the original regulation you can go to RIA
Checkpoint, find the current regulation, click on ‘‘prior
regs,’’ and find the pre-1995 version (dating to 1974 and
1973).

The T.D. also refers to a 1969 Congressional Record cite,
which is not available online (Westlaw and Lexis have
Congressional Record back only to 1985). And when you
click on legislative history for the regulation in RIA
Checkpoint, it gives you a link to a 1969 report that
contains only a cite to the Cumulative Bulletin containing
the history, but RIA Checkpoint does not offer Cumula-
tive Bulletins as such.

Tax researchers face this sort of runaround every day. But
for someone paying us to run around these mazes, the fact that
we face such a maze is really unacceptable. Yet accept it we
must, for two reasons: (1) the free market will not allow
a public library approach to sources, and (2) if it were
easy, clients wouldn’t need us.

Nevertheless, the runarounds can result in two serious
research pitfalls. First, either to avoid the runarounds or
out of ignorance, the researcher can be lulled into believ-
ing that a global or broad search of a single provider’s
database is sufficient, and miss important sources. Sec-
ond, the very richness of the online search results from
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even a single provider tends to obscure the more authori-
tative results, as already noted above.

If the researcher commits to read all hits, or already
has identified the most authoritative secondary sources,
then this is not a problem. But many times the researcher
will not/cannot read all of the hits and does not have
independent knowledge of the authoritative secondary
sources (for example, Bittker and Eustice is overlooked
because it is one of 750 hits). The solution to this problem is
to both (1) know the authoritative secondary sources, and (2)
use multiple online providers in tandem to ensure access to all
important sources.

Most researchers of less than middle age were prob-
ably trained in law school on either Lexis or Westlaw and
will inevitably not only first choose online research, but
do it on that particular source alone. If this article has any
one message it is: DON’T DO IT!

The main reason is that the source you need to search
may not be available on the database you use by default.
Of course, you need to know about the source to realize
this. If you do know about the source, then Full Text
Sources Online (Information Today Inc.) can tell you what
electronic database supplies it. That mostly reliable and
thick book tells you where to look online for a source.
Counterintuitively, it is available only in hard copy.

If you don’t have a particular source in mind, or don’t
want to limit yourself to a particular source, then you will
necessarily use one or more multisource databases. I will
give you my recommendation as to online resources
upfront, and then will double back and try to justify it.

Recommendation: Consult first either CCH, Lexis, or
RIA Checkpoint, then consult Tax Analysts (if you didn’t use
Lexis and drive down to the Tax Analysts database there); if
you didn’t use Lexis, consult Lexis or at least BNA-TM; and if
journal articles or deep legislative history may be important,
consult Westlaw.

You may wonder why I do not first recommend Lexis,
alone, as it seems to have the broadest offerings (as will
be shown below). One objection to Lexis as a starting
point, as compared with RIA Checkpoint and CCH, is
that it is not a tax-focused site. You have to drive down
through menus to get to your tax sources. Also, Lexis
does not have a global search mechanism in federal tax.
It does have several fairly broad ‘‘multisource groups,’’
but apparently chooses not to offer a true global tax
search due to its pricing method, which charges different
rates for different databases. Lexis is much more of an
intermediary than a producer of basic tax materials,
which explains a lot about its source base and pricing
system and search methods.

In contrast, RIA Checkpoint and CCH allow a search
of their entire databases (which are quite extensive),
running from primary material to treatises and journals.
The difference in contrast to Lexis is that generally these
are exclusively RIA’s or CCH’s treatises and journals. Tax
Analysts’ database is largely limited to primary materi-
als, plus its own publications, which can be viewed as
analogous to RIA Checkpoint and CCH.

Thus you literally pay your money and take your
choice: Either you pay Lexis for exactly the databases you
want to search, or you pay CCH or RIA Checkpoint (or
BNA or Tax Analysts) for all that they have, and get that.
Actually, it is not even that simple.

The providers offer different menus to users under
different pricing arrangements. Thus, if the provider
breaks out its international database from its federal
database, the researcher looking for information on ‘‘con-
trolled foreign corporations’’ should find the relevant
primary authority, but may not get specialized secondary
sources offered by that provider, and more importantly,
may not know that he did not find them unless he is
attuned to (1) how the provider breaks up its product and
(2) how his employer has bought it.

You may also ask why I do not recommend Westlaw as
a fourth choice for the online tax research starting point.
In its favor, Westlaw does let you select ‘‘tax’’ as an
overall organizing research focus, and does have a global
search (FTX-All) mechanism. On the other hand, most of
its tax information is built on the RIA platform, so you
may as well go directly to RIA Checkpoint, which is very
user-friendly and constantly upgraded. The main things
Westlaw does well are things you will probably need
only episodically anyway: legislative histories and law
journals. So even though RIA can be found within
Westlaw, if you have to choose between RIA and Westlaw
for a basic tax search engine, you should choose RIA
Checkpoint.

A chart may make it easier to understand these
sources. Below, TA refers to all of the resources of Tax
Analysts (the publisher of Tax Notes); BNA-TM refers to
the Tax Management division of The Bureau of National
Affairs Inc., a broad-scale publisher of many
government-focused publications, a major arm of which
is Tax Management Inc.; CCH refers to Commerce Clear-
ing House Inc., a part of the Wolters Kluwer publishing
empire; RIACP refers to RIA (previously Research Insti-
tute of America) Checkpoint, the online tax analog of
CCH, owned by the Thomson publishing empire; WL
refers to Westlaw, one of the two major general legal
online search tools, also owned by Thomson; Lexis refers
to LexisNexis, the other major general legal online search
tool, owned by the Reed Elsevier Inc. publishing empire.

The chart shows which of these six carry the products
of the other (with three other sources listed for good
measure: Practicing Law Institute (PLI),3 John Wiley and
Sons (Wiley),4 and Matthew Bender (M-B):5

Tax Analysts. Tax Analysts, a nonprofit organization
founded in 1970 by Tom Field, publishes Tax Notes Today
(TNT), an online daily publication that has become the
go-to source for much of the tax community, certainly at
the higher end. It is fair to say that if you read TNT
regularly and didn’t see something there, it didn’t hap-
pen (even if it did). It is rivaled for current tax news by
the BNA Daily Tax Report, but TNT offers more than news.
It contains most of the articles that are published in the

3PLI has annual programs on a variety of tax topics and
publishes multivolume compilations of papers that go far
beyond what is presented at the meetings. The best example is
Tax Strategies for Corporate Acquisitions, etc., edited by Louis
Freeman.

4Publisher of the Law of Exempt Organizations, by Bruce
Hopkins.

5Publisher of Federal Income Taxation of Corporations Filing
Consolidated Returns, by Dubroff et al.
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weekly Tax Notes, which serves as a de facto tax law
journal for practitioners, and even for academics who tire
of the rigamarole of law journals. (Tax Notes is also
available on the TA Web site.) BNA offers similar articles
in its commentaries, but has no weekly publication like
Tax Notes.

BNA. BNA Tax Management is built around its port-
folios, which have a long-standing high reputation gen-
erally, and are written by a large number of generally
very knowledgeable practitioners. In-house staff updates
the portfolios, which the outside authors revise every few
years. Most portfolios are of a sufficiently limited scope
to allow in-depth treatment, and many of the authors
take advantage of that opportunity. Although the Tax
Management Web site appears to be attempting to be a
full-service tax research library, its main selling point is
the links to the portfolios and related journals.

CCH. CCH is an old-line, all-purpose business pub-
lishing company, now owned by Wolters Kluwer. Back in
the day, the CCH Standard Federal Tax Reporter and the
Prentice-Hall U.S. Tax Reporter were the Ford and GM of
the arena. In 1991 Thomson bought Prentice-Hall’s tax
business and put on it the brand of Research Institute of
America (RIA), also a long-time tax publisher. The RIA
United States Tax Reporter was completely rewritten and
restructured. People will tell you that the choice between
CCH and RIA is purely a matter of personal preference
(but then they will wink and say one or the other is really
better). You have to come to your own conclusion, but it
is unlikely that you will do so because businesses with
hard copy will have only one or the other, and in the
online format it is difficult to distinguish the Reporter
from the entire CCH or RIA offerings.

Westlaw/RIA/WG&L. Thomson owns Westlaw, one of
the two big all-purpose legal research services, and it also
owns RIA (as well as a lot of other stuff). Thomson has
done three things to the tax research business that have
affected all of us. First, it apparently is locked in a
head-to-head battle with Lexis, through Westlaw. Out of
that has grown some alliances that are exclusive:
Westlaw/RIA don’t have TA (too bad) or CCH (maybe
inevitable, since RIA and CCH are also head-to-head
competitors; what you lose here are the journals). Also,
Thomson has bought some jewels in the tax world — the
WG&L treatises and journals — and won’t let Lexis have
them.

Second, by virtue of Thomson’s owning WG&L, RIA is
associated with a stable of highly authoritative and
important sources. Unlike CCH, and like BNA, but in a
different format, WG&L has relied more on authoritative
authors than on in-house editors.

Third, Westlaw and RIACP can appear to be competi-
tors, despite being commonly owned. Westlaw includes
RIACP, but RIACP does not cross-reference Westlaw.

Lexis. Lexis is the other big all-purpose legal research
service, which is also owned by a large foreign publisher,
Reed Elsevier Inc. Like Westlaw, it has a healthy tax
component, but unlike Westlaw, that component is not an
affiliate, but is formed through alliances. Indeed, not
having its own tax publishing arm evidently has made
Lexis more attractive to at least two of the other major
independents, CCH and Tax Analysts, which exclusively
appear on its Web site and do not appear on the Westlaw
site. Lexis’s lineup includes other important exclusives:
John Wiley and Matthew Bender (which Reed Elsevier
owns).

Criteria. The criteria for selecting the intial go-to
online source is different from the criteria for supplemen-
tal searches. All of the services provide access to the
basics: code, rulings, letter rulings, and cases (although
there are some surprising limitations; for example, BNA
Treasury Decisions start in 1990). The issues the beginner
must fairly quickly resolve for himself are (1) which will
he turn to first for purposes of just finding controlling
authorities, and (2) which will he turn to for deeper
research.

The answer to the first question may depend on some
combination of ease of use, cost, and employer policy. As
noted above, I recommend RIA, CCH, or Lexis (if you are
just stuck on it). Although there are many criteria for ease
of use of a search engine, here are several that seem to
crop up again and again: (1) will it let you read a source
like a book (usually signaled by a ‘‘table of contents’’
button); (2) will it let you do a global search in federal tax
and can you do searches generally without driving down
through annoying menus; (3) how broad is the database
(which implicates helpful linking capabilities); and (4)
will it accept a code or regulation or ruling cite as a search
term without needing parentheses (this may seem picky,
but it can become irritating)?

Evidently, all of the online providers will let you read
most items like a book, although it takes some doing. The
point is to free yourself from the yoke of the search term,
and allow you to go where the book leads you and to use
its table of contents as a guide.

As to global searches, you want to avoid to the
greatest extent possible the pitfall of thinking you looked
everywhere when you didn’t because you failed to redo
the search in that other database. In Westlaw there is
FTX-All. RIA Checkpoint allows you to select all their
available sources by checking all groups, which is easy
enough to set up the first time. But Lexis and CCH seem
not to offer, or make easy to use, the global tax search.

I discussed above the variability of the database
contents. Finally, Tax Analysts searches for something
like ‘‘1.1502-9’’ requires the parentheses.

There are some products on CDs. Those are beyond
the scope of this article, but that technology must be
viewed as waning, except for use on laptops that cannot
connect to the Internet.
2. Quality and authoritativeness. Presumably all provid-
ers can get the contents of the current Internal Revenue
Code right. Well, maybe.

TA BNA-TM CCH RIACP WL Lexis
BNA(DTR) BNA BNA

PLI PLI
RIACP TA

CCH
Wiley
M-B
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You may not have thought about the fact that except
for certain publications like the official volumes of the
United States Supreme Court Reports, published by the
Supreme Court itself, we can’t be certain that when a
word appears on p. 233 of vol. 88, the Supreme Court
really said it. In those ‘‘old-fashioned’’ publications, you
can prove it by showing that page, and it’s never going to
change, even if it was printed wrong. Nowadays an
online provider can, in theory, change the law out from
under you and you will never know. What was on the
Web site yesterday may not be there today, and there is
no concept of ‘‘editions,’’ just a flowing continuum of
what is currently accessible, with possibly some archives,
that are themselves electronically changeable.

But aside from that sort of theoretical authoritative-
ness concerns, it will be of great practical importance to
know (or at least form an opinion) about the truly
authoritative secondary (that is, nongovernmental)
sources. We are talking here about treatises, and to a
lesser extent journals and other compilations. By defini-
tion, a source that does not have an identified writer is
out of the authoritative category. Well, almost.

The authorless annotations and explanations in the
CCH Standard Federal Tax Reporter and RIA U.S. Tax
Reporter are pretty good; the publishers would tell you
very good. And you should use them as starting points in
many cases. But I refer here to authors whose word you
can take to the bank in two ways: What they say is correct
and they don’t leave out anything important or fail to
update.

I have suggested above that online research can un-
dermine reliance on authoritative secondary sources,
despite the fact that it provides hits to them. Online
research allows the researcher more easily to bypass the
expert (Collier, Corbin, Williston, and so forth) and go
directly to the raw material. For example, you may no
longer count on Bittker to lead you to the relevant journal
article and case on point because you assume it will come
up somewhere in the many hits you get from your online
research. Of course, the problem is the ‘‘somewhere.’’
While you can, of course, search through an online
treatise, you tend to enter a search term and go directly to
some primary source. If you turn up multiple hits, you
decide how they fit together and what they mean, rather
than counting on an expert to do that.

That is not invariably the way online research is done,
but it occurs with enough frequency that we may need to
be reminded that authoritative commentary, analysis,
and identification of the relevant primary and other
secondary material will never go out of style. While the
online services can be used to locate the authoritative
resources, the user needs to have some idea before he
starts the online research which sources are authoritative,
both to use the right databases to find them and to select
them for review when they are found by the search.

The gold standard here in federal tax is indisputably
Bittker and Eustice, Federal Income Taxation of Corporations
and Shareholders (WG&L). Perhaps no other federal tax
work is as meticulously written and updated. It also has
the virtue of generally sticking to the ‘‘news’’ side of the
business, as contrasted with the ‘‘editorial’’ side. In
contrast, Ginsburg and Levin, Mergers, Acquisitions and

Buyouts, is written at a similarly high level, but appears to
have more cooks stirring the pot, and contains more
editorials.

Another fine work and example of an authoritative
standard is Bittker and Lokken, Federal Taxation of Income,
Estates and Gifts (WG&L). Again, this work is authorita-
tive because its principal current author, Larry Lokken,
has as deep and broad a knowledge of the tax law as can
be found. The treatment of subjects such as the time value
of money, foreign tax, and statutory interpretation/
policy/general doctrines are unusually helpful, as are
discussions of backwater issues that others have not
cared to address.

A different example of authoritativeness is the Consoli-
dated Returns treatise by Dubroff et al. It is authoritative
for a different reason: The authors wrote much of the
consolidated return regulations when they were in gov-
ernment, and so compose a large part of the group (of
maybe 15 people worldwide) who really understand the
stuff.

Finally, there is nothing more authoritative than ‘‘sec-
ondary’’ material written by the tax administrator. (See,
for example, the IRS Partnership Audit Technique Guide.)
There are other items like that on the IRS Web site.
Unfortunately, the site is balky and not easy to use.
3. A note on journals. Law journals should be a fertile
source of authoritative tax writing. However, currently
the quality and authoritativeness of journal articles is a
matter of some uncertainty and the reader is pretty much
on his own, except in some journals. The journals fall into
the following groupings:

• Regular law school journals. In the ‘‘old days’’ these
were an excellent source of tax articles. So if you are
doing historical tax research and find a Harvard Law
Review article from the 1950s, be happy.6 But in more
recent times, most general-purpose law journals
have eschewed tax articles. That has several causes,
including: (1) these journals are student-edited, and
the students generally don’t understand tax; (2) the
subject is not sexy for law journal purposes (unless
you can write about the effect of the Internal Rev-
enue Code on some hot social topic, or something
intensely economic in nature with lots of equations);
and (3) law school journals do not like to publish
practitioner pieces, and most ‘‘hard law’’ tax topics
have become so specialized that the professors don’t
try to keep up.

• Law school tax journals. There are several of these, of
which NYU’s Tax Law Review is the paradigm.
Unfortunately, some have migrated away from
‘‘hard law’’ toward policy, like their regular journal
brethren. These journals have the virtue of not being
student-edited (at least not entirely), and the faculty
editing usually ensures a good product.

• Trade association journals. By this I mean publications
of groups like the AICPA, TEI, and the American Bar
Association Tax Section (the Tax Lawyer). These can

6For example, Ringel, Surrey, and Warren, ‘‘Attribution of
Stock Ownership in the Internal Revenue Code,’’ 72 Harv. L. Rev.
209 (1958).
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carry very good articles. They may be edited some-
what more carefully than some commercial journals
due to peer review. Their articles generally reflect,
however, one major divergence from what should
be the standard approach for law school journals
(and that divergence also can be seen in the next two
types of journals): Their authors may not feel under
an obligation to cite all, most, or even the best of the
related literature on the subject. That is unfortunate
and can lead to a lot of recreating of wheels, and
sometimes missing important ideas.

• Commercial journals. These include the Journal of
Taxation and other WG&L journals, Taxes magazine
and other CCH journals, and the like. It is difficult to
generalize, because the quality of the submissions
and the degree of editing varies. In some cases there
are editorial boards of outsiders and in others there
are not. Therefore, the reader may have to form his
own conclusion about the authoritativeness of a
particular article.

• Tax news publications. The top contenders here are
Tax Notes and the BNA Daily Tax Report publications.
The former tends to carry more journal-type articles
written by practitioners and some academics. These
articles are not as heavily edited regarding content
as are articles in the journals mentioned in the
previous categories for the simple reason that turn-
around time is so quick. However, Tax Notes, for
example, is of such a high profile in the profession
that it attracts mostly the best authors, who gener-
ally try not to embarrass themselves in its pages,
given its wide and knowledgeable readership. Most
Tax Notes articles, after their original publication,
will then appear in TNT as well. TNT and the Daily
Tax Reporter publications also cumulate various
documents that may not be readily available in
other places, like the preambles to proposed regu-
lations, association comments on guidance, and the
like.

4. Legislative histories. Other works, such as the Rich-
mond book, give detailed instructions on how to locate
particular items, and I will not try to duplicate that here,
with one exception: legislative histories. You will have to
get into legislative histories only on the more difficult
research projects, in which there really is no clear answer
to a hard question. But, after all, the Internal Revenue
Code is the ‘‘Mother of All Codes’’ in the U.S. legal
system (as compared with the Bankruptcy Code, and so
on), and so legislative history looms relatively larger than
for other statutes.

When the need arises, you must proceed cautiously to
be confident that you have located all of the relevant
histories. At most there will be a House report, a Senate
report, a Conference report, and a JCT report (maybe a
‘‘before’’ explanation and an ‘‘after’’ Blue Book as well).
The RIA and CCH reporters offer rough-and-ready ver-
sions of the histories, but they have two irritating draw-
backs: (1) they are not citable (that is, they do not state the
number of the report, much less its official citation and
page number), and (2) they may include only the confer-

ence report, or may leave out the ‘‘reasons for change’’
discussion. Moreover, they simply do not exist online for
earlier years.

Therefore, one must be resourceful to get the full
picture. First, for more recent laws you can go to Thomas,
Congress’s own Web site. Second, go to Westlaw FTX-LH.
It appears to contain tax history back to 1948 (but only
the Conference Reports before 1990). Third, the BNA
portfolios have selected legislative histories in their
working papers. Overlapping those, and for earlier years,
there are some fine compilations of legislative histories,
but they are probably inaccessible outside major law
firms and some university libraries.
5. IRS Chief Counsel guidance. The Chief Counsel
National Office attorneys are the ones who work in the
legal vineyard every day, trying to answer hard questions
for IRS agents in the field and for the public. Therefore,
despite protestations about the unreliability of various
Chief Counsel writings that Tax Analysts has wrestled
into the public view, they are read carefully. They include
letter rulings, technical advice memorandums (TAMs),
field service advice (FSAs), chief counsel advice (CCAs),
old general counsel memorandums (GCMs), and some
other long-discarded forms of advice.

Letter rulings. Letter rulings can become addictive to
the tax legal researcher. There is a tendency to go straight
to the letter rulings, particularly as you become more
expert. Try to control that tendency, and watch for these
indicators that a ruling may not be bankable: (1) caveats;
(2) cites accompanying a particular point; these used to
be more common, and may indicate that the point is not
so clear (or is very clear); (3) multiple rulings on the same
issue for other taxpayers; if you don’t find them, the one
you did find may be an anomaly; and of course, (4) a
subsequent law/regulation change.

GCMs. Here follows a long digression on the GCM.
My excuse for writing it is to lament the termination of
the best legal analyses ever produced by Chief Counsel,
which will not reappear, for a variety of reasons, includ-
ing long-ago IRS reorganizations and the publication of
these items through the efforts of Tax Analysts.

General Counsel Memorandums ceased to appear
after 1992, except to revoke earlier GCMs. From about
1981 to 1992 their use diminished. Their heyday was
before the IRS reorganization that occurred around 1981.
GCMs contained some of the most thoughtful legal
analyses ever issued by Chief Counsel. Their demise has
not only removed an important repository of thinking
within Chief Counsel, and an important research tool for
Chief Counsel, but possibly may have even interfered
with the process by which Chief Counsel routinely
analyzes issues at that level.

At least three factors contributed to the demise of the
GCM: (1) elimination in 1981 of the need for advice from
Chief Counsel to the commissioner on rulings issued by
the commissioner, (2) the success in 1981 of the Tax
Analysts FOIA suit to obtain access to GCMs and other
IRS documents, and (3) the institutional resistance to
Chief Counsel establishing ‘‘law’’ without review by
Treasury.
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Before the 1981 reorganization, the GCM generally
was a legal opinion from the Chief Counsel’s Interpreta-
tive Division to the assistant IRS commissioner (techni-
cal). It was called a general counsel memorandum be-
cause the IRS Chief Counsel literally was an assistant
general counsel of the Treasury Department for the IRS.7

Before the 1981 reorganization, the commissioner is-
sued revenue rulings through the Technical Division,
which was separated into Individual and Corporate
Divisions. Sometimes the commissioner sought the Chief
Counsel’s views on a proposed ruling or other matter.
The answer came back in a GCM. Some GCMs appeared
in the Cumulative Bulletins.

Many of the GCMs reflect a high level of legal
analysis, addressing very hard problems. Most of the
GCMs were not written to be read by the public, but they
were written with great care. They reflect a lot of intro-
spection that the Chief Counsel cannot afford to reveal to
the public in guidance today, for the very reasons that the
guidance will be published and the introspection could
be used against the government in disputes. They can
contain very finely reasoned legal analyses that weigh
and balance competing authorities and reach a lawyer’s
judgment.

This use of the GCM diminished in about 1981, when
the Individual and Corporate Divisions of the assistant
commissioner (technical) were moved into the Office of
Chief Counsel. One reason for that movement was to
allow higher pay to the attorneys working in the IRS.
Unfortunately, it also meant that accountants who were
not attorneys did not make the transition. The only legal
interpretive group that did not move from the IRS was
the employee plans and exempt organizations group,
which was under a separate IRS assistant commissioner.

From the 1981 reorganization to about 1988 the Indi-
vidual and Corporate Divisions that previously had been
under the commissioner’s Technical Division operated in
parallel, within Chief Counsel, with Chief Counsel’s
preexisting divisions, which had been organized along
functional lines: Tax Litigation (which later became Field
Service, and in 2000 was largely absorbed into the other
divisions, with parts becoming Practice and Administra-
tion), Legislation and Regulations (L&R), and the Inter-
pretative Division (Interp).

L&R was considered the cream of the crop of Chief
Counsel. In addition to writing regulations, L&R attor-
neys generally were at the table for the staff consider-
ations of tax bills on Capitol Hill. The long absence of the
IRS and Chief Counsel from that process on a formal
basis has been unfortunate.

In 1988 Chief Counsel reorganized, and broke out all
of its attorneys into four subject-matter divisions: Corpo-
rate, Passthroughs and Special Industries, Income Tax
and Accounting, and Financial Instruments and Prod-
ucts. Thus, for example, Corporate included some of the
Interp attorneys and some of the former IRS Corporate
Division attorneys. Also at that time, the employee plans
and exempt organizations attorneys finally came over to

Chief Counsel, and became known as the Employee
Benefits/Exempt Organizations Division.

In addition to GCMs, there were other early categories
of advice within the IRS, an interesting collection of
citations which appears in the second Citator volume of
the Standard Federal Tax Reporter. One example not ap-
pearing there is Chief Counsel Office Memoranda (OM),
which were opinions between Chief Counsel’s divisions,
usually Interp to Tax Litigation.

The Chief Counsel maintained the GCMs and other
internal advice in what was called the Drum Room, and
used them as an important, somewhat ‘‘automated’’
research tool. ‘‘Drums’’ referred to large drumlike card
holders that indexed the GCMs, and so forth, to code
sections. An attorney could go from the drums to the
hard copy of the GCM and also on to related GCMs. The
Drum Room is long gone and Chief Counsel attorneys
look their stuff up on the Internet just like you and I.

In the midst of the 1981 IRS organizational changes,
Tax Analysts was obtaining access to GCMs and other
documents, back to July 4, 1967.8 Chief Counsel viewed
publication of the legal ruminations that sometimes
occurred in GCMs as undesirable from a litigation stand-
point, a view that contributed to their demise.

Also, making GCMs public exacerbated the potential
for the Chief Counsel to ‘‘make law’’ through a GCM that
was contrary to Treasury’s thinking on an issue, without
going through the published guidance process. That
potential is generally disliked by Treasury and Chief
Counsels may feel that it is more or less inappropriate.
Hence another reason to stop issuing GCMs.

For all of those reasons, not only did the GCM wither
away, but other vehicles like TAMS, FSAs, and CCAs
have diminished, or stopped containing much legal
speculation, or the Chief Counsel has redacted the specu-
lation as reflecting its thoughts on hazards of litigation.

While this history may or may not be interesting to the
reader, the point here is that if a GCM, Action on Decision
(AOD), or other unfamiliar and old sort of Chief Counsel
advice pops up on your search term for a code section or
a case, don’t ignore it.

D. Research Methods
1. Overarching ‘‘principles.’’ Recalling that we are still
discussing the researching of a specific legal question,
there is a range of research methods we must choose
from, either consciously or by default. But there are also
more elementary approaches that must always be con-
sidered, in every sort of research problem solving:

The Internal Revenue Code is not like tort law. If a
client comes in and has been hit by a falling scale on a
railroad platform, you might find a court opinion from
somewhere holding the railroad liable. On that basis, you
might take the case and sue the railroad.

The federal tax law does not work that way. One
obvious reason is that it is a code-based law rather than
common law. Moreover, a common law has developed
both as to what the code ‘‘ought’’ to mean and how it is

7See also Cummings, ‘‘Landing on the Moon: IRS Chief
Counsel’s National Office,’’ Tax Notes, Dec. 31, 2001, p. 1899.

8Tax Analysts v. IRS, 49 AFTR2d 81-6175 (D.D.C. 1981).
Hence, GCMs before 1967 are not available online.
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interpreted and applied. That is where the melody of the
law can become as important as the words.9

At least in researching the answer to a specific legal
question, you are not looking for a possible answer
within a range of answers; you are looking for the answer
the law states, and if it does not state one, at least the
answer it implies. Eventually you need to develop a feel
for what that answer should be, which will keep you
looking for that other rule that ought to be out there.

But guard against becoming a little undeputized IRS
agent; don’t let your belief of what the right answer
should be blind you from seeing that in this case the code
just missed it, and your client can have the (improper)
result it wants. Therefore, federal tax research requires a
balancing of three balls: the rule ball, the melody of the
rule ball, and the ball that says the rule and the melody
need not always coincide (or, put another way, despite
numerous statements in court opinions to the contrary,
substance does not always control over form in the tax
law . . . but that is another article).

Scorched earth. How important is it to have the
absolute right answer (or the answer the client wants —
not always the same)? Sometimes, close-enough-for-
government-work works. Some clients won’t pay for
better. If you are an owner of your own business (law
firm), you have to decide for economic reasons when to
stop looking. But outside those cases, you can’t use the
close-enough approach.

Moreover, you need to understand that there is a level
of research beyond even good/standard research, which
is the scorched earth approach, where you can’t let any
shred of source material go unexamined. Its use depends
on how much is at stake and how hard the question is to
answer.

Back to square one. Research usually proceeds in a
linear fashion, with one finding building on another, or
on an assumed fact, or on an initial premise about what
the question was or what the answer should be. Be open
to the possibility that you may have to go back to square
one as the process unfolds.

The emperor has no clothes. Another professional,
the client, an ‘‘authoritative’’ author, or even a court
opinion may tell you something that you conclude just
can’t be right. Be prepared in the right case to question
whether the emperor has any clothes on.

Nail it to the wall. Once you have gone back to square
one a couple of times, questioned authorities, and burned
up the ground on a particular subissue, be prepared to
nail its answer to the wall, both so that you remember the
answer and how you found it, and so you don’t redo the
work two months later when the called-off research heats
up again.
2. Direct research. Research directed at a specific legal
question always requires two completely different ap-
proaches: (1) searching for the primary source (assuming
you know what it is), and (2) letting authoritative sec-
ondary sources lead you to the primary sources.

For graduates of the tax program at the New York
University School of Law, there is only one right answer
for the starting point: code, regulations, revenue rulings,
and cases. The practical problem is, however, that the
question may not be served up as a section 338(h)(10)
problem (for example). When it is, then you should
probably restrain your natural inclination to rush for a
quick ‘‘handbook’’ answer, and at least read section
338(h)(10) and its regulations. And that includes reading
the table of contents of the regulations and all parts that
seem even possibly related.

Even when you go that route, the usual cautions must
be observed. Has the code been amended recently in a
way that affects your case (and are you looking at an
up-to-date code, if hard copy)? More likely to uncover a
problem is the question whether the regulation is up to
date with the code. Then you look for proposed regula-
tions and perhaps even an explanation of a proposed
regulation or a T.D. explaining a finalized regulation. You
should now have a pretty good overview of the law, but
may have no clue what is going on.

At about that point you have a choice: Jump to the
secondary material, or plow deeper into the primary
material. By deeper I mean read the code annotations and
become convinced that you have found all of the directly
applicable primary material. That can include the
‘‘scorched earth’’ technique, and can be pursued online in
RIA, CCH, Lexis, or Westlaw (subject only to their
database beginning date limitations for any particular
sort of item). When you have a particular searchable code
subsection, for example, and the total hits in the primary
material are relatively manageable, you can proceed on
and read them all. That may not be doable, or may not
produce satisfactory results, when either the hits are too
numerous or the primary material is either not self-
explanatory or confusing.

Alternatively, perhaps the ‘‘experts’’ can tell you that
the XYZ case resolved a major issue (maybe your issue).
Thus you may find yourself flipping back and forth
between the primary material and the commentators.

An article/treatise on point is a thing of beauty.10

Assuming the author is authoritative, you have the
comfort of knowing that someone with good sense and
broad knowledge has thought about nearly the same
problem you are thinking about (or at least the general
subject) and identified all of the major relevant authori-
ties, and maybe answered the question. In any event, a
good authoritative author will have cited most, if not all,
of the relevant primary material and the best secondary
material, thus doing your work for you. The challenge is
to find that first reliable source as a door into the most
important primary and other secondary material.

9See Bittker and Lokken, Federal Taxation of Income, Estates and
Gifts, para. 4.2.1 (WG&L) (quoting Judge Learned Hand in
Helvering v. Gregory).

10For one random example, see Stephen Land, ‘‘Bearer or
Registered? Lingering Issues Under TEFRA,’’ 58 Tax Lawyer 667
(Spring 2005). If you have this sort of issue, this sort of article is
a gold mine. You would have missed this if you searched online
in late summer 2005, because evidently the Tax Lawyer does not
get itself onto Lexis until some time after the hard copy comes
out.
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In some subject matter areas there are the usual
suspects, some of which have been mentioned above:
federal corporate: Bittker and Eustice;11 S corporations:
Eustice and Kuntz;12 federal general: Bittker and
Lokken;13 exempt organizations: Hopkins;14 federal part-
nerships: McKee, Nelson, and Whitmire;15 federal proce-
dure: Saltzman;16 consolidated returns: Dubroff et al.;17

estate and gift tax: Stephens, Maxfield, Lind, Calfee, and
Smith;18 and there are certainly other treatises of similar
quality.

Next come organized compilations, and the two lead-
ing contenders for authoritativeness are the BNA portfo-
lios and the PLI tax program books, particularly the
Freeman (ed.) multivolume series on Tax Strategies for
Corporate Acquisitions, Dispositions, etc., and Tax Planning
for Domestic and Foreign Partnerships, etc. Historically,
those works have asked the most experienced profession-
als to write for them, resulting in a generally high level of
articles.

Finally come all other sources, which we will lump
into journals and news. Accessing those sources is diffi-
cult. You should first search the Tax Analysts Tax Notes
Today database. Then, if you have not already done a
global search in Westlaw, you should search its Journals
and Periodicals database. And if you have a hard-copy
tax journals citator you can try that.

3. Analogies. ‘‘Twisting the crystal’’ means to catch the
matter in a different light. It involves opening your mind
up to the possibility that there may be an entirely
different way to approach the problem. The use of
analogies may be more relevant to the next two types of
research for more advanced questions, but it can start at
the beginner level too.

One way to do this is simply to scan an index or table
of contents for the purpose of finding what you didn’t
know was there or didn’t know to ask about (or enter as
a search term). This method is antique and anathema to
the ‘‘search term’’ method of the electronic age. It works
differently because it gives some other person credit for
having enough sense to have usefully categorized infor-
mation related to your question so that you could find it
using their method.

That is why it is important that even online sources let
you read a book like a book, even if it is an electronic
book. Again the classic example is Bittker and Eustice. It
is organized in the ‘‘cradle to grave’’ approach to corpo-
rations. Chapter 3 has a table of contents that identifies
most of the events and issues that can arise in connection
with incorporation and the issuance of stock. You may

not have thought of all of those issues, but simply by
looking at the table of contents you will see the major
issues of incorporation.

An even more arcane tool in this regard is the index.
For example, the ‘‘topical index’’ to the CCH and RIA
reporters has a huge amount of stuff (it is an inch thick in
hard copy), arranged alphabetically, and cumulated over
the decades that those publishers have been publishing
annual compilations of the tax laws. Want to know about
deducting the cost of an alarm system? Before someone
created the ability to electronically search a database for
the term ‘‘alarm,’’ such a term had a place in this index,
and the cite to ‘‘alarm systems’’ is still there. The advan-
tage of using the index to find the authority about alarms
is that it is not going to send you to the court case that
uses the word ‘‘alarming.’’ That is, someone has thought
about this besides you. Just like the authoritative sources,
indexes and tables of contents can save you time.

Although well-hidden, those indices are available
online too.

IV. Level Two: Tax Consequences of a Transaction

A. Questioning the Scope of the Question
The second major type of question a tax researcher

will face is to apply the law to a set of facts. That differs
from the sort of question addressed above in that there
you didn’t even need to know the facts, or at least
someone thought you didn’t. This second sort of question
is both more interesting and messier, because now it is up
to you to sort out the relevant facts from the chaff.

As with the first type of question, here you also may
not be given all of the relevant facts. Likewise, you may
be steered in a certain direction as to the sort of conse-
quences to be investigated. As above, you may have to
expand that scope, if you think other important conse-
quences are possible. But there is a different and more
troublesome issue here, under the heading of the scope of
the question and the relevant facts.

All too frequently we glance over a fact, only to have
to return to it later and discover it to be the critical fact in
the case. That sort of error of analysis almost always will
be due to that ubiquitous problem in the law: the
erroneous assumption.

Common examples of erroneous assumptions include:
assuming it didn’t matter that the corporation would be
liquidated two years later; assuming we knew that the
regulation had not been affected by case law; assuming
we had been provided all of the pertinent information;
assuming none of the parties are foreign; assuming we
did not really need to understand that hard consolidated
return regulation subsection that seemed only peripher-
ally relevant, and whose title did not advertise its signifi-
cance, or to tell the truth, we just may not have thought
about it. Probably the most common, and deadliest,
erroneous assumption in the law is the assumption that
we know what the relevant issues are.

It is too late now, and beyond my ability, to teach any
of us how to be a lawyer, but that is what this matter goes
to. And it will affect different people differently. Some of
you lucky ones have photographic memories. You can
hold all research you have done on the project, as well as
the facts, in your minds, at least until the project is

11Federal Income Taxation of Corporations and Shareholders
(WG&L).

12Federal Income Taxation of S Corporations (WG&L).
13Federal Taxation of Income, Estates and Gifts (WG&L).
14Law of Exempt Organizations (John Wiley & Sons).
15Federal Taxation of Partnerships and Partners (WG&L).
16IRS Practice and Procedure (WG&L).
17Federal Income Taxation of Corporations Filing Consolidated

Returns (LEXIS).
18Federal Estate and Gift Taxation (WG&L).
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completed, and access those facts that you may have set
aside for reevaluation at any time. Unfortunately, many
of us are not so lucky.

Therefore, we have to find crutches to help us avoid
the erroneous assumption. The classic crutch is the best:
First state the problem, then try to identify all types of
issues that surround it and write all of that down, either
in outline form, or longhand, hopefully in the most
organized way. We can hope to organize our way out of
the erroneous assumption. But we must be willing to go
back to the statement of the problem or the list of issues
and add, subtract, or change (go back to square one); that
is where computer-based word processing really shines.

As noted above, it is in this fluid process of organizing
and outlining that it can help to ‘‘nail it to the wall,’’ once
we at least think we are sure. For example, the transac-
tion involves a corporate domestic-to-foreign transaction,
and we identified section 367 as being possibly impli-
cated, but we concluded it was not for a particular
reason. Nail that conclusion to the wall, when you have
reached it. Write down the steps you went through to
analyze your way to that conclusion.

Be willing to revisit it, but at some point we must take
a stand that at least our analysis of an element of an issue
is correct, even if it is a part of some broader erroneous
assumption. That is another major part of being a lawyer:
At some point you have to make a decision based on
confidence in your own abilities and move on. After all,
we are not here just to do research; we are here to help
some paying client find a real-life answer to a real-life
problem.

B. Knowing the Tools of the Search
The main difference here from the tool discussion

above is that once you move to a transactional problem
from a code rule problem, you are much more likely to
find a practitioner-oriented discussion of the particular
transaction in a secondary source. You are also more
desirous of a case on point, because you have facts to
flesh out the point.

Many, but not all, secondary sources are organized
transactionally. The Ginsburg and Levin Mergers, Acqui-
sitions and Buyouts books are organized around broad
transactional groupings. The PLI books contain articles
that tend to be organized around more narrow transac-
tions. The BNA portfolios may be either transactionally
or thematically (for example, earnings and profits) based.
Trade journal articles are frequently based on transac-
tions. And virtually every court case and revenue ruling
addresses a transaction, some of which may look just like
yours. Happiness is a lawyer who has found a case on all
fours.

C. Methods
Just as the tools will favor the secondary sources, the

methods will favor the authoritative writer of a second-
ary source. If the transaction is at all problematic, it is
very likely that some expert has written a comprehensive
article on it. For example, you might be asked about
deducting losses on the stock and debt of a worthless
subsidiary. You can get into the subject through a good
treatise (Bittker and Eustice, Dubroff, or a BNA portfolio)

and then find citations to on-point articles. And never
overlook a separate search in the Tax Notes Today data-
base.

If you locate such a source, you must be aware of three
possible drawbacks. First, the article may be out of date.
Second, the author may have a bias. Third, the article
may not even purport to be a soup-to-nuts treatment.

V. Level Three: How to Accomplish a Result

A. The Master’s Work
The beginner may be asked to recommend how best to

accomplish an end result in a narrow setting; the expert
deals almost exclusively with those questions. It is the
goal of a professional practice to reach the point at which
such questions are your daily meat. If so, you may be so
expert that you need not do research. More likely, you
will be a generalist/expert in tax and will be doing
research on at least some aspects of the question.

B. Questioning the Scope of the Question
These questions typically arise when a business client

wants to obtain a particular end result and the client, or
some nontax attorney for the client, realizes that the
means selected could be affected by tax issues. So they
ask you how to do it.

Normally you will be invited and expected to ask all
the questions you want, so the problems discussed above
of blinders being placed on your research won’t arise.
However, an even more delicate problem, or two, may
arise. You may wonder why the client wants to do this
thing at all. That entails questioning the business judg-
ment of the client. Alternately (or maybe it’s the same
issue), you may suspect that the client knows that it can
obtain some, shall we say, ‘‘tax savings’’ from the trans-
action, but has told you that it will do it for some nontax
reason.

Those matters, of course, can bleed over into the area
of ‘‘tax shelters.’’ A classic example of a fuzzy interface
between tax shelters and legitimate tax planning is the
section 355 distribution. With the growing complicity of
the Treasury Department, section 355 distributions have
been used extensively to ameliorate the repeal of the
General Utilities doctrine. For a while Treasury provided a
generous menu of acceptable business purposes, and
now it pretty much assumes that a public company doing
a spinoff must be doing it for a good business purpose.
Corporations know that, at least in broad view.

You will have some obligations under Circular 230
and otherwise to ferret out the tax-savings motives of the
client’s plan. But the day has probably passed when you
can get away with having a view on your client’s
business acumen, so keep your doubts to yourself, unless
a violation of law is involved.

C. Knowing the Tools of the Search
The primary tools here will be those at the opposite

ends of the research spectrum. On one hand, you will be
looking for the most specialized practitioner commen-
tary. That is, you will look, for example, for the pertinent
secondary sources, such as the article on cross-border
acquisitions, incorporating the partnership, or structur-
ing venture capital, written by knowledgeable practitio-
ners.
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On the other hand, you will be looking for primary
sources in the form of letter rulings to find the most
recent transaction on point, and how the IRS handled it.

For some types of transactions, mostly acquisitions
and restructurings of corporations, it is sometimes pos-
sible to obtain information on the state of the art from
Edgar, the online database for Securities and Exchange
Commission filings. GSI Online, the for-pay provider of
that information, offers various preformatted searches on
a few acquisition and tax topics that can help you find
analogous deals.

D. Methods
Like the tools, the primary methods also can be at the

opposite ends of the spectrum. On one hand, it may
immediately appear that the preferred transaction will be
the ‘‘all-cash D,’’ for example, and your method will be in
figuring how viable that transaction is and how it can be
applied to your facts. But that approach obviously runs
the risk of the erroneous assumption: The assumption
that the ‘‘all-cash D’’ is the best fit for the facts. You need
to twist the crystal to see other possibilities.

The other end of the spectrum is to go back to basics.
In addressing how to accomplish a desired result it is
always desirable to identify the entire range of ways to
get from A (the client’s current state of affairs) to B (the
desired end result). As before, twist the crystal. Don’t be
constrained by known routes. The big boys earn the big
bucks by noticing that you can use the most basic rules
(have you looked at section 1032 lately?) in the most
surprising ways.

Example: An LLC owns the stock of a start-up high-
tech company. LLC’s owners want to mostly cash out,
Fund wants a preferred stock position in the high-tech
company, and everyone wants the LLC to be eliminated.
Beginning facts: The owners own the LLC, which owns
the high-tech company. Ending facts: Fund has less
money but more high-tech company preferred stock, and
the LLC owners have more money and less equity
interest in the high-tech company. Obviously there must
be a transfer of cash from Fund to the owners, which
need not be direct; the LLC must exit the scene; and the
company must issue new stock. Focusing on just one
piece of this, how to eliminate the LLC: It can liquidate or
merge down into the high-tech company, or merge into
Fund, the choice of which also implicates how company
stock gets into hands of the owners.

VI. Conclusion
Federal tax research means so many different things to

different groups of people who do it for different reasons
that it is very hard to offer a unified prescription for the
process. The persons working in compliance will need
quick answers to what can be devilishly hard questions
that ought to be simple. They have probably developed
their own sources that work, and the suggestions here are
not for them.

But if you are trying to understand and apply the
Internal Revenue Code as a body of law, either for the
government or for clients, perhaps some suggestions here
will help shake you out of the ruts that we all tend to run
along.
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