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Taxpayers and tax practitioners both know that the “normal” 
statute of limitations for the IRS to assess a deficiency runs in three 
years. However, taxpayers may be only vaguely aware that some 
passthrough entities are treated differently from others for tax 
deficiency and statute of limitations purpose. Even tax practitioners 
may only dimly realize that partners in TEFRA partnerships may face 
added taxes on their partnership items even after the statute of 
limitations has run on all other items on their returns. How a 
partnership’s statute of limitations interacts with its members’ statute 
of limitations is the subject of AD Global Fund LLC et al. v. United 
States, No. 04-336T, Doc 2005-19250, 2005 TNT 182-10 (Fed. Cl. 2005) and 
of this article. 
 
Separate Statutes or an Either-Or Alternative 
 

Ad Global Fund is a limited liability company that is treated as a 
partnership for tax purposes and falls into the category of TEFRA 
partnerships (sections 6221-6234), named for the 1982 Tax Equity and 
Fiscal Responsibility Act. As such, it is handled by the IRS and the 
courts as a tax entity, and the outcome of proceedings involving that 
entity is then passed through to and generally binding on the members of 
the LLC.  
 

The normal section 6501(a) three-year statute of limitations 
affecting members of a TEFRA partnership is supplemented by section 
6229(a). That section provides that the period for assessing any tax for 
any person that is attributable to any partnership item (or affected 
item) expires no sooner than three years after the later of the date the 
partnership return is filed or is due (without regard to extensions). 
Claims Court Judge Christine Odell Cook Miller summarized the issue in 
AD Global Fund in her opinion denying the LLC’s motion for summary 
judgment: 
 

Whereas plaintiff contends that the time period in I.R.C. section 
6229(a) is a separate period of limitations exclusive of the 
regular period of limitations set forth in I.R.C. section 6501(a), 
defendant argues that I.R.C. section 6229(a) does not supersede 
I.R.C. 6501(a) and serves, instead, as a minimum period for 
assessments attributable to partnership items that may, on 
occasion, extend the period of limitations of I.R.C. section 
6501(a). Therefore, the issue to be resolved is whether section 
6229(a) is independent of section 6501(a), or whether section 
6229(a) merely serves as an extension of section 6501(a).  

 
Assume the LLC filed its 1999 return on April 15, 2000, and that 

all of its members filed their 1999 returns on October 15. If the LLC’s 
position was correct, no tax deficiency attributable to the 1999 
partnership items could be collected from the members under the three-
year rule unless a valid final partnership administrative adjustment was 
issued by the IRS on or before April 15, 2003, even though the 
individual member statutes of limitations did not expire until October 
15, 2003. The IRS position would be that an FPAA issued to the LLC on or 
before October 15, 2003, would be sufficient to hold the three-year 
statute open for assessing the LLC members on the partnership items 
until either 150 days expired or, if the LLC went to court, one year 
after the case was decided. That the statute of limitations for the 
individual members for all their other tax items ran on October 15, 
2003, would be irrelevant as to the ability of the IRS to assess any 
deficiency attributable to partnership items or affected items once the 
partnership proceeding was concluded. The LLC would be arguing that the 
section 6229 limitations period was not merely a statute of limitations 
on assessing tax against the members of a TEFRA partnership but was a 
statute of limitations on the IRS issuing a valid FPAA. Without a valid 
FPAA, no tax deficiency attributable to the partnership items or 
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affected items could be assessed against the partners. But the statute 
says nothing about when an FPAA may be issued, neither in section 6223, 
which provides for notices to partners of partnership level 
administrative proceedings, nor in section 6229, which deals with the 
period of limitations for making assessments. 
 
‘Plain Meaning’ 
 

AD Global Fund argued that the “plain meaning” of section 6229(a) 
was to create a special and separate statute of limitations for making 
assessments on individual partners for partnership items. Early Tax 
Court decisions involving TEFRA partnerships had language supporting the 
LLC’s arguments. Many of those involved situations in which the IRS 
issued deficiency notices to partners, just as had been done before 
TEFRA. In part, that was because it took years for the IRS to learn to 
deal with TEFRA partnerships. The taxpayers would then file Tax Court 
petitions and motions for dismissal based on the TEFRA rules. 
 

Maxwell v. Commissioner, 87 T.C. 783, Doc 86-6494 (1986), involved 
whether the IRS could issue a deficiency notice to a partner directly or 
whether the IRS was barred from doing so until after a partnership-level 
proceeding had been resolved. According to the Tax Court: 
 

If the tax treatment of a “partnership item” is at issue, the 
statute requires the matter to be resolved at the partnership 
level. Respondent has no authority to assess a deficiency 
attributable to a partnership item until after the close of a 
partnership proceeding, and may be enjoined from making premature 
assessments. Special rules apply to settlement agreements. Special 
statutes of limitations apply to assessment of deficiencies 
attributable to partnership items. 87 T.C. at 787-88. 

 
Judge Miller commented that in Maxwell, the Tax Court “impliedly –

- if not directly in its comment on special statutes of limitations -– 
determined that partnership proceedings follow procedures directed under 
TEFRA, while all nonpartnership matters on a partner’s federal income 
tax return still are subject to existing administrative and judicial 
procedures in determining a partner’s tax liability.” 
 

In Roberts v. Commissioner, 94 T.C. 853, Doc 90-4068 (1990), the 
year 1983 was before the court. A notice of deficiency had been issued 
to the Robertses individually, disallowing partnership losses that had 
been claimed from TEFRA partnerships on the grounds that the Robertses 
were not “at risk” under section 465. The notice of deficiency to the 
individuals was issued on April 9, 1987, while the statute of 
limitations on the partnership under section 6229(a) ran on April 15, 
1987, without any FPAA being issued. The issue before the Tax Court was 
whether the at-risk status of the partner’s investment was a partnership 
item that had to be handled at the partnership level, in which case the 
IRS notice of deficiency was improper, or whether “at risk” potentially 
involved so many factors to which the partnership might not be privy and 
that would be different for different partners that it would be 
inappropriate to handle those aspects of the at-risk issue in a 
partnership proceeding. The Tax Court denied the taxpayer’s motion to 
dismiss on the at-risk issue regarding side agreements with third 
parties, as to which the partnerships were not parties. It said that for 
any other partnership issues, the tax treatment of all partnership items 
became final on April 15, 1987, when the statute of limitations on 
issuing an FPAA ran without one having been issued. 
 
Rhone-Poulenc 
 

Maxwell, Roberts, and several other cases decided by the Tax Court 
in the first years after TEFRA did not plumb the nuances of the section 
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6229 interaction with section 6501. For the most part, that exercise was 
not necessary to resolve the issues before the court. But 18 years after 
TEFRA was enacted, the Tax Court handed down decisions on two related 
cases. One case involved the partner; the other, brought by that partner 
on its behalf, involved the partnership. The two, GAF Corporation et al. 
v. Commissioner, 114 T.C. No. 33, Doc 2000-17995, 2000 TNT 127-12 (2000) 
(which involved the partner as a separate taxpayer), and Rhone-Poulenc 
Surfactants and Specialties, L.P., GAF Chemicals Corporation, a Partner 
Other Than the Tax Matters Partner, v. Commissioner, 114 T.C. 533, Doc 
2000-17996, 2000 TNT 127-13 (2000) (which involved the partnership but 
was brought through the partner, GAF Corp.), are typically identified by 
the partnership case and will be referred to as one hereafter -- Rhone-
Polenc -- because it is the partnership-level opinion that involves the 
section 6229 interaction with section 6501.  
 

The IRS viewed a 1990 transfer of property to Rhone-Poulenc -- the 
partnership -- by GAF as a sale rather than as a contribution to 
capital. The tax difference between the transfer being a taxable sale or 
a nontaxable (under section 721) contribution to capital exceeded $80 
million. The IRS’s reasons for viewing the transaction as not a 
contribution to capital were that there was no partnership and that GAF 
received no partnership interest in exchange for the property 
transferred. The opinion by Tax Court Judge Robert P. Ruwe does not, 
however, deal with those questions. His opinion deals with the statute 
of limitations. Overhanging the majority opinion, therefore, was the 
basic view, as expressed by Judge Ruwe, that “statutes of limitations 
are to be strictly construed in favor of the Government.”  
 

As in Ad Global Fund, the IRS disagreed with the concept that 
section 6229 sets forth the exclusive statute of limitations rule 
applicable to partnership proceedings. Because GAF, the partner, had 
allegedly omitted 25 percent or more of its gross income for 1990 as a 
result of the transaction with the partnership, the IRS argued that the 
six-year statute of limitations of section 6501(e) was applicable.  
 
Aggregate Theory vs. Entity Theory  
 

Congress intended the entity theory to control TEFRA partnership 
proceedings, argued GAF. The tax consequences of a transaction with the 
partnership would be determined in a partnership-level proceeding 
exclusively and the sole statute of limitations applicable would be 
section 6229. Not so, argued the IRS. It contended that the TEFRA rules 
blend viewing the partnership as an entity with viewing the partnership 
as an aggregate of the partners (in other words, a multiple 
proprietorship).  
 

Judge Ruwe sided with the IRS. He said that the “petitioner has 
failed to convince us that Congress intended the entity theory to govern 
the limitations equation.” He pointed out section 6229 contains 
provisions treating the partnership as an aggregate of the partners, 
such as one providing that when fraudulent partnership returns are 
filed, the unlimited statute for assessment will apply to those partners 
signing the return or participating in its preparation. “Indeed, in 
1997,” he added, “Congress recognized that the periods for assessing tax 
against individual partners may vary from partner to partner and 
specifically provided that an individual partner will be permitted to 
participate as a party in the partnership proceeding ‘solely for the 
purpose of asserting that the period of limitations for assessing any 
tax attributable to partnership items has expired with respect to such 
person.’” 
 

The most telling IRS argument may have been the reductio ad 
absurdum that if GAF's interpretation of the statute was correct and 
section 6229 was the sole statute of limitations as to partnership 
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items, “the Commissioner would be unable to assess tax attributable to . 
. . income more than three years after the partnership return is filed 
despite the fact that a partner, the only party against whom tax may be 
assessed, has filed no return.” Judge Ruwe agreed. “Section 6229(c)(3) 
provides that where no partnership return is filed, tax attributable to 
partnership items (or affected items) may be assessed at any time. 
Section 6229 contains no parallel provision for partners who fail to 
file their own returns. This is undoubtedly because the applicable 
section 6501 period never begins to run for a nonfiling partner.”  
 
Can the IRS Ever Assert a Deficiency Against GAF?  
 

Judge Ruwe agreed with GAF that there was no omission of income 
from the partnership return. But given that the statute of limitations 
that was relevant to GAF was at the partner level, that there was no 
omission at the partnership level was irrelevant. “If respondent's 
adjustments are sustained,” wrote Judge Ruwe, “it appears that 
petitioner has made a substantial omission of income from its corporate 
return, with the consequence that (absent adequate disclosure) the 
section 6501 period of limitations for the assessment of any tax with 
respect to petitioner is 6 years rather than 3 years.” What about the 
possibility that dismissing GAF’s partner-level proceeding was 
tantamount to conceding that no tax could ever be assessed against GAF, 
thus mooting any further partnership-level proceedings?  
 

If a Tax Court petition is filed, section 6503 suspends the 
running of the statute of limitations for the tax liability that’s the 
subject of the notice of deficiency until 60 days after a decision of 
the Tax Court becomes final. Section 6229(d) correspondingly provides 
for a suspension for items covered by an FPAA but provides one year 
after the court proceeding disposing of them becomes final for 
assessment. Judge Ruwe saw section 6229(d) as the partnership-level 
counterpart of section 6503. Dismissing the partner-level case against 
GAF was merely implementing the part of the “overall statutory scheme” 
that prohibited the government from making an assessment against GAF 
while the partnership-level contest was pending. Therefore, dismissal of 
the partner-level case did not mean that, if the IRS prevailed in the 
partnership-level case, it could not again issue a statutory notice of 
deficiency to GAF. By ruling the statutory notice issued to GAF invalid, 
as the majority did in the partner-level case, it was as if that notice 
had never existed. Therefore, a second statutory notice would not be 
barred by section 6212(c), because the statute of limitations, which was 
suspended as to the partner by issuance of the FPAA and subsequent 
filing of the Tax Court action, was still open.1

Appeals Court Weighs In 
 

In Andantech LLC v. Commissioner, 331 F. 3d 972, Doc 2003-14649, 
2003 TNT 117-8 (DC Cir. 2003), affirming T.C. Memo. 2002-97, Doc 2002-
8572, 2002 TNT 69-10, the appeals court reinforced the Tax Court holding 
in Rhone-Polenc:

1 An unpublished decision, In re G-I Holdings, Inc. et al., 92 AFTR2d 2003-6070, Doc 2004-
13327, 2004 TNT 128-14 (DC N.J. 2003), provided a footnote to Rhone-Poulenc. G-I Holdings (successor 
to GAF) was by then in chapter 11 bankruptcy and the government was asserting in that proceeding that it 
owed $530 million of tax, much of it for 1990. It was also asserting that the statute for 1990 was open, 
because GAF had omitted over 25 percent of its gross income in the Rhone-Poulenc matter. The district 
court held that the Tax Court had established that if GAF omitted over 25 percent of its gross income, the 
section 6501(e) statute was open because of the Rhone-Poulenc FPAA. The question of omission, however, 
remained to be determined in the bankruptcy proceeding; if a sufficient omission was found, then, and only 
then, the question of adequate disclosure remained as well. 
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We first affirm the Tax Court’s interpretation of two sections of 
the Internal Revenue Code, 26 U.S.C. §§ 6501; 6229(a), to allow 
for an extension of the period in which the IRS may properly 
assess items attributable to a partnership. As the Tax Court 
explained, it had recently decided this exact issue in Rhone-
Poulenc and relied on the analysis employed in that case when 
presented with the petitioners' claim here. See Andantech, L.L.C. 
at 52-53. In essence, the court reasoned that § 6501 provides a 
general period of limitations for assessing and collecting any tax 
imposed by the Code, and that § 6229(a) sets forth a minimum 
period for assessing any income tax with respect to any person 
that is attributable to any partnership item or affected item. 
Based on the language of the statute, the court held that § 
6229(a) was not a separate limitations period, but simply set a 
minimum or allowed an extension of an assessment period, 
complementing the one set in § 6501.  

 
Rules of Construction for Ambiguous Tax Statutes 
 

Having labeled the underlying statute as ambiguous in AD Global 
Fund, Judge Miller had to deal with the LLC’s argument that when an 
ambiguity or doubt existed in a tax statute, that statute was to be 
“construed most strongly against the government and in favor of the 
citizen.” Gould v. Gould, 245 U.S. 151, 153 (1917). In Falconwood Co. v. 
United States, U.S. App. LEXIS 2106570, Doc 2005-18305, 2005 TNT 171-52 
(Fed. Cir. 2005), the appeals court, taking into account that the 
consolidated return regulations are legislative in character, treated 
them as legislation and applied the Gould rule: 
 

Because the government chose not to define in section 1.1502-
75(d)(2)(ii) more expressly the temporal span of “there remains,” 
we think it inappropriate to accord the terms anything more than 
their plain meaning. See Gould v. Gould, 245 U.S. 151, 153 (1917) 
(“In the interpretation of statutes levying taxes it is the 
established rule not to . . . enlarge their operations so as to 
embrace matters not specifically pointed out. In case of doubt 
they are construed most strongly against the government, and in 
favor of the citizen.”). 
 

But section 6229 was not merely an ambiguous tax statute -- it was also 
a statute of limitations or a modification of a statute of limitations. 
The government cited two Supreme Court cases, E.I. Dupont De Nemours & 
Co. v. Davis, 264 U.S. 456, 462 (1924), and Badaracco v. Commissioner,
464 U.S. 386, 391 (1984), for, respectively, the propositions that 
“statutes of limitation sought to be applied to bar rights of the 
government must receive a strict construction in favor of the 
government” and that “statute of limitations for government enforcement 
action must be clear and unambiguous; if no clear intent to bar 
government action, no time limitation exists.” 
 

Judge Miller therefore faced the problem of two conflicting rules 
being applicable. Which one trumped the other? She concluded that the 
Badaracco standard would apply: 

 
Badaracco applied its canon in a case involving the three-year 
statute of limitations of I.R.C. section 6501(a) -- a situation 
similar to the instant case. 464 U.S. at 392. The Supreme Court 
applied the canon favoring the Government without reference to the 
Gould canon favoring the taxpayer, even though Badaracco was 
handed down some sixty-seven years after Gould. Thus, the Court 
applied Badaracco over Gould in a case analogous to the instant 
case –- one involving a tax statute that is also a statute of 
limitations. This amounts to a sub silentio holding by the Supreme 
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Court that Badaracco provides the applicable presumption in the 
context of statutes of limitations involving tax revenue. 

 
Judge Miller then ruled that even though the three-year statute of 
section 6229(a) would have expired if it constituted a separate statute 
of limitations, it did not and thus it  had not. 
 
Conclusion 
 

“Everyone” knows that the statute of limitations for federal 
income tax returns is three years. People often throw away their tax 
files after they are more than three years old. But, as usual, what 
“everyone” knows is at best a half-truth and at worst a tax trap. 
Nowhere is that half-truth-tax-trap status truer than when the taxpayer 
is a member of a TEFRA partnership. Even tax practitioners have 
difficulty grasping the nuances of TEFRA partnerships, including the 
interaction between the “no proceeding in court . . . after the 
expiration of such period” language in the general statute of 
limitations in section 6501 and the “shall not expire before” language 
of section 6229.  
 

The tip-off to the relationship may lie in the title to section 
6229, which is “period of limitations for making assessments” and in the 
language used in the first sentence that “the period for assessing any 
tax . . . with respect to any person which is attributable to any 
partnership item . . . shall not expire before the date which is 3 years 
after.” Contrast that with the section 6501 title, “limitations on 
assessment and collection,” and the language of the first sentence of 
section 6501(a): “The amount of any tax imposed by this title shall be 
assessed within three years after the return was filed . . . and no 
proceeding in court without assessment for the collection of such tax 
shall be begun after the expiration of such period.” Sections 6229(a) 
and 6501(a) also contain an introductory clause: “except as otherwise 
provided in this section.” Part of the “otherwise” in both sections is 
the substitution of six years for three years when there is an omission 
of more than 25 percent from gross income -- that is, the gross income 
of the partnership for section 6229 and that of the taxpayer-partner in 
the case of section 6501. 
 

Judge Miller’s opinion in AD Global Fund is 46 pages long, and to 
the casual reader, the relationship between the two sections may not be 
clear even after finishing those 46 pages. Congress could have made 
things much simpler if it had merely said in section 6229(a) that the 
period for assessing any tax under section 6501(a) attributable to a 
partnership or affected item would not expire before three years (or six 
years in the case of an omission of more than 25 percent of gross 
income) after the partnership return was due or filed, whichever was 
later. That was what Judge Miller concluded was meant.  
 

What that means to members of TEFRA partnerships and their tax 
advisers is that the partner’s year may remain open as to partnership 
items (and affected items2) for many years after the statute has run on 

2The term “affected item” involves items not shown on the partnership return but that are affected 
by changes made on the partner’s return as the result of the IRS’s adjustments to partnership items. There 
are two types of affected items. The first includes any amounts that would be changed as the result of a 
change in adjusted gross income, such as the threshold for the medical expense deduction, the maximum 
charitable contribution deduction, the 2 percent floor for miscellaneous expenses, and the calculation of the 
itemized deduction reduction. Affected items that do not require partner-level determinations are neither 
raised in an FPAA nor a deficiency notice. Changes in a partner’s tax liability for affected items that do not 
require partner-level determinations are included in a computational adjustment after resolution of the 
partnership proceedings. The term “affected item” also includes any addition to tax or assessable penalties, 
as well as the partner’s basis in his partnership interest and the calculation of the amount at risk. Those 
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other items. That can happen as the result of specific extensions of the 
statute by the tax matters partner, but can also result from the failure 
of the partnership to even file an adequate return or because of civil 
fraud (unlimited statute for the signing partner or partners 
participating in the fraud and six years for others) or substantial 
gross income omission (six years). Too often we have encountered 
taxpayers who invested in limited partnerships and then ignored what was 
going on in the tax compliance of the partnerships until blindsided by a 
tax deficiency from what they thought was an “old and cold” tax year. 
Tax practitioners need to educate their clients about the greater 
potential problems with investing in TEFRA partnerships as compared to 
other passthrough situations. The practitioner may discover that it is 
not always easy to identify which partnerships are which because the 
managing partner of many non-TEFRA partnerships nevertheless gets listed 
on the Form 1065 as the tax matters partner.3

constitute the second type and require partner-level determinations. To that extent, then, they are subject to 
the normal deficiency procedures at the partner level. 
 

3 The instructions to Form 1065 make clear that identification of the tax matters partner should be 
made only when the return is being filed for a partnership that is a TEFRA partnership or one that has 
elected TEFRA partnership treatment. Despite that, many preparers seem to routinely insert a name for the 
tax matters partner on all Form 1065s they prepare. 
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