
Duty of Consistency and Marital
Deduction: Horse and Carriage

Introduction

As the Tax Court in Letts1 explained, the ‘‘duty of
consistency’’ is founded on the equitable principles of
estoppel as enunciated in R.H. Stearns Co.,2 a 1934 Su-
preme Court case. ‘‘He who prevents a thing from being
done may not avail himself of the non-performance
which he has himself occasioned.’’3 In other words, it is
‘‘the principle that no one shall be permitted to found any
claim upon his own inequity or take advantage of his
own wrong.’’4 ‘‘The doctrine thus prevents a taxpayer
from claiming that he or she should have paid more tax
before and so avoiding the present tax.’’5 In applying that
rule, courts have ‘‘prevented taxpayers from perma-
nently excluding income that is taxable in some
year . . . or from deducting the same expense in 2 or more
taxable years.’’6

The duty of consistency requires that ‘‘(a) The tax-
payer made a representation of fact or reported an item
for tax purposes in one tax year; (b) the Commissioner
acquiesced in or relied on that fact for that year; and (c)
the taxpayer desires to change the representation previ-
ously made in a later tax year after the earlier year has
been closed by the statute of limitations.’’7

The marital deduction is Congress’s intentional two-
act drama: the first spouse dies and his estate, claiming
the marital deduction, pays no tax; then the surviving
spouse dies and, to the extent the property is not con-
sumed or earlier transferred subject to gift tax, she
includes that property in her gross estate. Indeed, it is at
the surviving spouse’s death that the ‘‘marital unit’’
completes the property transfer. Congress considered the
marital deduction, since its first enactment in 1948, as a
deferral statute that allowed the couple’s property to be
taxed later, at the surviving spouse’s death or earlier gift,
when it is transferred outside of the marital unit —
although not necessarily within the time restrictions of the
statute of limitations for the first spouse’s tax return when the
deduction is claimed.

The purpose of the statute of limitations is to provide
closure regardless of the correctness of the taxpayer’s
original position. While that objective generally makes
sense, it is unreasonable for the marital deduction. The
majority of surviving spouses are women and they
outlive their husbands by at least 5 or 10 years, much
longer than the applicable three-year statute of limita-
tions.8 So, for the marital deduction, the statute of limi-
tations should give way to a generally applied rule of
consistency.

1Estate of Letts v. Commissioner, 109 T.C. 290, 296, Doc 97-
32197, 97 TNT 227-12 (1997).

2R.H. Stearns Co. v. United States, 291 U.S. 54 (1934).
3R.H. Stearns Co. at 61.
4R.H. Stearns Co. at 61-62.
5Letts at 296.
6Id.
7Id. Pure versions of estoppel also require a showing of

culpability by the party making the misrepresentation. See infra
note 23.

8In 1969 the Treasury Department estimated that 73 percent
of widows survived their husbands by 5 years and 54 percent by
10 years. U.S. Treas. Dep’t, 91st Cong., 1st Sess., Tax Reform
Studies and Proposals (Joint Comm. Print 1969), reprinted in
House Ways and Means Comm., 94th Cong., 2d Sess., Back-
ground Materials on Federal Estate and Gift Taxation 258, 260
(Comm. Print 1976). While the average life expectancies of men
and women have narrowed since then, women continue to
outlive men by about five years. (‘‘Since 1979, the ‘female
advantage’ in life expectancy between the sexes in the United
States has narrowed from 7.8 to 5.4 years, reflecting proportion-
ately greater increases in lung cancer mortality for women than
for men and proportionately larger decreases in heart disease
mortality among men [citation omitted]. The average girl born
in 2002 in the United States could expect to live 79.9 years
compared to 74.5 years for a boy born in the same year.’’ Laura
B. Shrestha, ‘‘Life Expectancy in the United States,’’ CRS Report
for Congress CRS-10 (Mar. 3, 2005), http://www.ncseonline.org/
nle/crsreports/05mar/RL32792.pdf.) That fact, coupled with
the fact that men generally marry younger women, suggest that
the 1969 data holds true today. (For example, even at their first
marriage, using 2003 census data, the median age of U.S.
women is 25.3 years and, for U.S. men, 27.1 years. Thus,
although the age gap between men and women is closing
somewhat (the median age for women at their first marriage is
up 4.3 years in the last three decades while the median age for
men is up 3.9 years), women continue, typically, to be younger
than the men they marry. See http://www.census.gov/
population/socdemo/hh-fam/tabMS-2.pdf. Using 2000 census
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Of course, it would be simpler if Congress enacted a
statute that would specifically require any property for
which a marital deduction was claimed in the first
spouse’s estate to be later subject to transfer taxation at
the surviving spouse’s death or earlier transfer.9 How-
ever, the duty of consistency is an equitable remedy that
courts should liberally apply in the marital deduction
context since Congress has as yet failed to act.

Representation by the Estate
By claiming the marital deduction, the estate makes

the representation that the testamentary transfer qualifies
for the benefit of deferral inherent in that deduction.10

According to the marital deduction statutes, the transfer
to the surviving spouse must be a nonterminable interest
or it must comply with one of the exceptions to the

terminable interest rule.11 A primary reason for those
requirements is to ensure that the property is ultimately
included in the surviving spouse’s estate.12

Often the decedent’s intent to qualify for the marital
deduction is sufficient, under state law, for a court to
reform an interest to qualify for the marital deduction,
but that rule is not uniformly adopted or applied. It is
sometimes difficult to predict when a court will reform a
trust to correspond to a testator’s intent to have a transfer
to his spouse qualify for the marital deduction.13 Thus, if
the IRS allows the deduction in the decedent’s estate
when there is a clear intent to qualify for the marital
deduction, should the surviving spouse be allowed to
repudiate that representation, or should courts apply the
duty of consistency liberally in light of the unique
characteristics of that particular tax benefit? There is an
inherent tension between the statute of limitations at the
first spouse’s death and the longer time that routinely
elapses before the surviving spouse’s death.

In Posner, Nathan Posner was the decedent’s husband
and the first spouse to die, and the decedent in that case
was the surviving spouse, Rose Posner. In 1976 Nathan’s
estate claimed a marital deduction for the marital trust
under the terminable interest exception of section
2056(b)(5), an exception that couples a qualifying income
interest with a qualifying general power of appoint-
ment.14 His estate thereby paid no estate taxes. His
surviving spouse, Rose, died 20 years later, in 1996.

data, the number of widows 85 years and over is 2,117,108 while
the number of widowers that same age is 425,198. PCT7. ‘‘Sex by
Marital Status by Age for the Population 15 Years and Over’’
[163] — Universe: Population 15 years and over. Data Set:
Census 2000 Summary File 3 (SF 3) — Sample Data.)

9Included in President Clinton’s budget proposals was a
proposal to remove the unwarranted benefit received when a
qualified terminable trust property election was made in the
decedent’s estate and then not included, such as in the ‘‘stub
income’’ cases, in the surviving spouse’s estate, claiming that
the initial qualification was erroneous. The proposed provision
would have required that the property either be included in the
surviving spouse’s estate, or if earlier disposed, be subject to a
gift tax. White House, Office of Management and Budget,
Budget of the U.S. Government, Fiscal Year 2001, Analytical Perspec-
tives: 3. Federal Receipts, p. 196, Doc 2000-3673, 2000 TNT 31-21.
(‘‘In some cases, taxpayers have attempted to whipsaw the
government by claiming the deduction in the first estate and
then arguing against inclusion in the second estate due to some
technical flaw in the QTIP election. The Administration pro-
poses that, if a deduction is allowed under the QTIP provisions,
inclusion is required in the beneficiary spouse’s estate.’’ Id.) As
the Treasury Department explained, ‘‘The marital deduction is
intended to defer the estate tax until the death of the surviving
spouse, not to excuse payment of the tax permanently.’’ JCT,
Description of Revenue Provisions Contained in the President’s Fiscal
Year 2001 Budget Proposals, Doc 2000-6730, 2000 TNT 46-16. The
proposal was made as a specific reaction to the whipsaw effect
that the government was then receiving in some qualified
terminable interest property cases. In that respect, the proposal
was too narrowly drawn because the problem exists whenever
the marital deduction is allowed in the first spouse’s estate.
Although the provision was not enacted, it reinforces the
understanding of the unwarranted benefit a surviving spouse
receives when she changes the marital unit’s position regarding
the marital deduction. Such a provision would also underline
the consistent policy behind the marital deduction from the very
beginning: Congress was creating a deferral provision and not a
permanent forgiveness of the estate tax on the transfer of a
couple’s property.

10See S. Rep. No. 1013, 80th Cong., 2d Sess. 22, 2629 (1948),
reprinted in 1948-1 C.B. 301. See also 105 H. Rep. No. 148 (section
5 of 8), 105th Cong. 1st Sess. (1997). (‘‘However, ‘terminable
interest’ property . . . generally will only qualify for the marital
deduction under certain special rules designed to ensure that
there will be an estate or gift tax to the transferee spouse on
unspent transferred proceeds. Thus, the effect of a marital
deduction with the terminable interest rule is to provide only a
method of deferral of the estate or gift tax, not exemption.’’)

11See sections 2056(b)and 2523(f). Section references are to the
Internal Revenue Code of 1986, as amended, except as other-
wise noted.

12That property is thus includable in the surviving spouse’s
estate under section 2033, 2041, or 2044, or is subject to the gift
tax at her earlier transfer.

13In Estate of Whiting v. Commissioner, T.C. Memo. 2004-68,
Doc 2004-5688, 2004 TNT 53-12, the Tax Court found that there
was sufficient intent expressed to qualify for the QTIP marital
deduction despite the fact that her income interest was limited
by the trustee’s discretion in the event of her disability. How-
ever, in Davis the Ninth Circuit held that even when a decedent
expressly intends for such a qualification, ‘‘this intent would not
reform an otherwise facially defective trust so that it complied
with QTIP requirements.’’ Estate of Davis v. Commissioner, Doc
2005-1499, 2005 TNT 16-9, at 19 (9th Cir. 2005). See Wendy C.
Gerzog, ‘‘Davis and Whiting: QTIP Income Interests and Intent,’’
Tax Notes, Mar. 28, 2005, p. 1597.

14Section 2056(b)(5) requires: ‘‘In the case of an interest in
property passing from the decedent, if his surviving spouse is
entitled for life to all the income from the entire interest, or all
the income from a specific portion thereof, payable annually or
at more frequent intervals, with power in the surviving spouse
to appoint the entire interest, or such specific portion (exercis-
able in favor of such surviving spouse, or of the estate of such
surviving spouse, or in favor of either, whether or not in each
case the power is exercisable in favor of others), and with no
power in any other person to appoint any part of the interest, or
such specific portion, to any person other than the surviving
spouse —

(A) the interest or such portion thereof so passing shall,
for purposes of subsection (a), be considered as passing to
the surviving spouse, and
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Nathan’s will manifested a clear intent to have the
marital trust qualify for the marital deduction. His will
provided:

Anything in this Will to the contrary notwith-
standing, . . . my Trustee shall not have or exercise
any authority, power or discretion over the Marital
Trust or the income thereof, or the property consti-
tuting the same, nor shall any payment or distribu-
tion by my Trustee be limited or restricted by any
provision of this Will, which would in any way (a)
adversely affect the qualification of the Marital
Trust, (b) prevent my estate from receiving the
benefit of the maximum marital deduction, or (c)
affect the right of my said wife to all income
therefrom or her right to dispose of the principal
and income thereof in the amount and to the extent
necessary to qualify the Marital Trust for the mari-
tal deduction for Federal estate tax purposes.15

Unfortunately for the government, however, because
Nathan’s will lacked substantive provisions detailing the
disposition of either the income or principal of the trust
for which the IRS granted the marital deduction, the Tax
Court in Posner held that his surviving spouse was not
required to include the trust property in her estate.16

General testamentary powers of appointment are ‘‘un-
usual if not unique’’17 in Maryland, unlike in most
jurisdictions, because a testamentary power to appoint
without restrictions as to beneficiaries does not create a
power to appoint the property to the holder of the power
himself, his estate, or his creditors unless the power uses
specific language to authorize those transfers.18 However,
in 1997 the Circuit Court for Baltimore County seemed to

acknowledge Nathan’s estate’s qualification for the mari-
tal deduction when it ruled:

When Mr. Posner’s Will is read in its entirety, Item
XIV grants Mrs. Posner power over the Marital
Trust. However, this power is limited to inter vivos
because ambiguous granting language must be
construed only as broadly as is necessary to fulfill
the testator’s intent [citation omitted]. Furthermore,
the fact that the IRS approved the marital deduction
did not establish that Mrs. Posner’s powers were
greater than inter vivos because the Trust would
have qualified for the deduction if Mrs. Posner had
either inter vivos or testamentary power.19

The estate tax marital deduction case was not the only
litigation absorbing the Posner family. The Posner chil-
dren were embroiled in litigation regarding their de-
ceased parents’ assets. Besides the controversy over the
source of payment of estate taxes in Gordon,20 the daugh-
ters accused their brother of fraud and undue influence
on their mother in Geduldig.21 By holding that Nathan’s
will did not create a general testamentary power of
appointment, his estate could be evenly divided among
his three children at Rose’s death, which was Nathan’s
stated intention regarding the disposition of his residuary

(B) no part of the interest so passing shall, for purposes of
paragraph (1)(A), be considered as passing to any person
other than the surviving spouse.
This paragraph shall apply only if such power in the

surviving spouse to appoint the entire interest, or such specific
portion thereof, whether exercisable by will or during life, is
exercisable by such spouse alone and in all events.’’

15Gordon v. Posner, 142 Md. App. 399, 406, 790 A.2d 675, 679
(Md. Sp. App. 2002).

16The Tax Court held that the decedent’s husband’s will
created neither a testamentary nor an inter vivos power of
appointment under Maryland law and, therefore, the marital
trust was not includable in the decedent’s estate under section
2041. Posner at 24.

17Frank v. Frank, 253 Md. 413, 415, 253 A.2d 377, 379 (Md.
App. 1969). Maryland courts have described the Maryland law
as a ‘‘rather strange animal.’’ Pierpont v. Commissioner, 336 F.2d
277, 283 (4th Cir. 1964). (‘‘Maryland courts have fashioned a
rather strange animal of the general power of appointment
where the donor and donee are separate entities and where the
donee has not been given the specific power to appoint to his
own use.’’) Guiney v. Commissioner, 425 F.2d 145, 147 (4th Cir.
1970), citing Pierpont.

18Frank at 413, 415, 253. On the other hand, some Maryland
courts have adopted a more modern approach and have al-
lowed those transfers to qualify for the marital deduction when
the testator’s intent to qualify for the deduction under section
2056(b)(5) is clear. Guiney at 150.

19McDonagh v. Geduldig, No. C-97-001002 (Baltimore County
Cir. Ct. Aug. 11, 1997), cited in Posner at 6. While the Baltimore
County Circuit Court ruled only that her husband’s will did not
create a testamentary power of appointment, the Maryland
Court of Special Appeals, a state intermediary court, expressed
dicta indicating that the statements in Nathan’s will were too
general to effect any type of power of appointment. Concerning
Rose Posner’s will and the issue of tax apportionment under
state law, the Maryland intermediary court asserted, ‘‘The fact
that she had no power to appoint the Marital Trust does not
detract from her expression of intent as to the allocation and
payment of taxes attributable to that trust for purposes of the
Tax Apportionment Act.’’ Gordon v. Posner, 142 Md. App. 399,
420, 790 A.2d 675, 687 (Md. Sp. App. 2002). (The Maryland court
explained that the state’s apportionment law automatically
directs estate tax payments from the marital trust, unless Rose
chose to exempt the marital trust from such liability. The court
found that ‘‘these clauses [in Rose’s will], when interpreted
together, make it clear that Rose intended that if David elected,
the estate taxes were to be paid out of the Revocable Trust,
including the assets of the Marital Trust.’’ 142 Md. App. at 421,
790 A.2d at 687.)

20Gordon v. Posner, 142 Md. App. 399, 790 A.2d 675 (Md. Sp.
App. 2002).

21Geduldig v. Posner, 129 Md. App. 490, 743 A.2d 247 (Md. Sp.
App. 1999). As part of its findings of fact, the court stated: ‘‘The
documents executed by Ms. Posner [(Rose)] prior to and includ-
ing January 3, 1996, and the disposition of assets in those
documents, are consistent with an inference that she was
susceptible to undue influence by various persons who were in
a position of trust and confidence. The evidence permits an
inference that, when Dr. Posner [, her son,] and/or Mr. Willen
[, his attorney,] discussed the issues with Ms. Posner, it pro-
duced a result that benefited Dr. Posner. To the contrary, when
Ms. Geduldig, [her daughter,] Dr. Gordon, [her other daughter,]
or Dr. Browne [, Rose’s brother,] discussed the issues with Ms.
Posner, it produced a result that was less favorable to Dr. Posner,
and consequently, more favorable to Ms. Geduldig and Dr.
Gordon.’’ 129 Md. App. at 513, 743 A.2d at 259.
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estate. Indeed, there is similar evidence in the record that
Rose intermittently rewrote her will to provide for an
equal division of the marital trust among the children by
exercising what she thought was her valid general power
of appointment.

Essentially, Maryland’s strict requirements to create
general powers of appointment, the probable intention of
the parents that the assets should be distributed to their
three children equally, and a decision that might ease the
family’s discord may all have contributed to the court’s
holding that Nathan had not created a valid general
power of appointment. Further, although Maryland has
recently adopted a more modern approach and has
allowed some transfers to qualify for the marital deduc-
tion when the testator’s intent to qualify for the deduc-
tion under section 2056(b)(5) is clear,22 those consider-
ations might also factor into a decision not to reform
Nathan’s will to enable it to qualify for the marital
deduction.

Because it is unclear the extent to which a court will
reform a trust to qualify for the marital deduction even
when the decedent has expressed such an intention, a
broadly applied duty of consistency would supply some
predictability to that area as well as effectuating congres-
sional intent in enacting the marital deduction.

Is the estate’s representation that it
qualifies for the marital deduction an
issue of fact, of law, or of both?

Is the estate’s representation that it qualifies for the
marital deduction an issue of fact, of law, or of both? The
duty of consistency usually23 is said to require that one
party has made an initial ‘‘representation of fact’’ as
opposed to a statement of the law.24 Sometimes, courts
have expressed the duty of consistency as involving an
inconsistent ‘‘question of fact or a mixed question of fact
and law.’’25 Because most cases involve mixed questions

of fact and law, there are relatively few examples of the
duty of consistency being applied to purely a question of
fact; however, a recent example of the application of the
duty of consistency to a question of fact — indeed, one
regarding the marital deduction — is a 2004 IRS ruling.26

In TAM 200407018, the decedent’s husband’s estate
(that is, the estate of the first spouse to die) had claimed
a marital deduction, under section 2056(b)(5), for the
value of a painting that the estate represented as a
‘‘pastel.’’

An appraisal attached to the federal estate tax
return identified Painting as a ‘‘pastel.’’ H’s estate
represented that Painting passed under Section V of
H’s will. Further, by identifying the property as
passing under Section V and claiming a marital
deduction for Painting, the estate represented that
Decedent possessed a life estate coupled with a
general power of appointment with respect to
Painting, that qualified Painting for the marital
deduction under section 2056(b)(5).27

When the decedent, the surviving spouse, died, however,
the estate claimed that the husband’s estate had actually
placed an oil painting in the marital trust and that the oil
painting, not being a pastel, should have been distributed
under section IV of the husband’s will to his sons.

That factual error was discovered at the surviving
spouse’s death when the painting was prepared for sale.
As an oil painting, it was worth much more than it would
have had it been a pastel. Her estate thus claimed that the
oil painting was not subject to the marital deduction
provisions of her husband’s will. However, the IRS
applied the duty of consistency to that factual misrepre-
sentation and concluded that the value of the painting
was includable in the decedent’s estate under section
2041.

Clearly a particular painting was allocated to the
marital trust because the estate thought it was not an oil
painting.28 The issue of whether or not it was an oil
painting and, therefore, should not have been included in
the marital trust, was a factual issue that the estate could
more easily have discovered than the government. Al-
though property eligible for the marital deduction is
includable in the estate and thus valued, with a corre-
sponding deduction, valuation is not likely to be scruti-
nized at that time because there is no loss to the federal
fisc, and so the painting’s true, higher, taxable value and
description were not likely to be revealed at the hus-
band’s death, as in fact they were not.

22Guiney at 150.
23The doctrine of consistency, which is sometimes referred to

as quasi-estoppel, differs from estoppel in that it does not
require a culpable misrepresentation or silence and is generally
considered less rigorous. ‘‘In contrast, for the more stringent
requirements of pure estoppel to apply (United States v. S.F. Scott
& Sons, 69 F.2d 728, 732 (1st Cir. 1934)) — (1) there must be a
false representation or wrongful misleading silence. (2) The
error must originate in a statement of fact and not in an opinion
or a statement of law. (3) The person claiming the benefits of
estoppel must be ignorant of the true facts, and (4) be adversely
affected by the acts or statements of the person against whom an
estoppel is claimed.’’ Unvert v. Commissioner, 72 T.C. 807, 815,
n.11, aff’d, 656 F.2d 483 (9th Cir. 1981). See also LeFever v.
Commissioner, 100 F.3d 778, 786, Doc 96-31235, 96 TNT 234-9
(10th Cir. 1996); Estate of Emerson v. Commissioner, 67 T.C. 612,
617-618 (1977). (In Emerson, the court found, ‘‘The essential
elements of estoppel are not present in the instant case.’’)

24Letts at 296.
25See, e.g., Letts at 302; S. Pac. Transp. Co. v. Commissioner, 75

T.C. 497, 559-560 (1980). (S. Pac. involved the application of the
duty of consistency to the tax benefit rule.)

26TAM 200407018, Doc 2004-3088, 2004 TNT 31-22.
27Id. at para. 20.
28The estate made an ‘‘innocent’’ error regarding the classi-

fication of the painting as a pastel instead of as an oil painting.
Some scholars have argued that the Bennet line of cases provide
authority that the duty of consistency should not be applied in
such situations. See Burgess J.W. Raby and William L. Raby, ‘‘A
Foolish Consistency in Filing Positions,’’ Tax Notes, Mar. 22,
2004, p. 1507, at 1509-1510 (hereinafter Raby and Raby 2004).
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The duty of consistency does not apply to a mutual
mistake concerning the law.29 The rationale for that
denial of an equitable remedy is that when there is a legal
error, each party has had equal access to the facts;
therefore, when there is a mutual mistake about the law,
there is no reason to disturb the finality produced by the
statute of limitations. According to Judge Learned Hand
in Bennet:30 ‘‘Statutes of limitation are passed precisely to
put an end to the reconsideration of what has been once
heard and decided; they presuppose that the original
decision may have been erroneous.’’31 However, even
Learned Hand made an exception to that principle when
the benefit received exceeds or equals the current liabil-
ity:

It is only in case one supplements the doctrine by
limiting it to those cases in which the taxpayer
gained by the omission in the first year as much as,
or more than, what he will lose by canceling the
deduction in the second, that it will work out
equitably, and then only on the assumption that it is
inequitable in the circumstances to allow the de-
fense of the statute of limitations.32

Indeed, in Emerson,33 wherein the Tax Court allowed
the government to correct an earlier mistake of law, the
court stated that it would apply estoppel to an inconsis-
tency as to the law in exceptional circumstances if the
resultant loss would be unjustifiable and indefensible.34

In Emerson, the Tax Court underlined that the govern-
ment had innocently made a misrepresentation of law:
The IRS had misstated the effect of a joint and mutual
will under Texas law although it did not suggest that

property subject to the gift tax cannot also later be subject
to the estate tax.35 Basically, regardless of whether the gift
tax had been properly assessed, the property would have
been subject to estate tax; therefore, the court refused to
allow the estate to benefit from the IRS’s error by
avoiding its estate taxes on the value of property that
had, earlier, mistakenly, been subject to the gift tax.36

Despite that stated principle, courts have rarely found
a mutual mistake of law.37 A legal error was found when
the taxpayer has acted consistently,38 has followed an IRS
ruling,39 or when the government did not lose any
revenue.40 Otherwise, for the most part, courts have
found that the issue was one of mixed law and fact.41

29The Crosley Corp. v. United States, 229 F.2d 376, 380-381 (6th
Cir. 1956) (discussing estoppel, not specifically the duty of
consistency, which has been treated as a quasi-estoppel: ‘‘A
mutual mistake of law on the part of the taxpayer and the
Commissioner in treating it as a cost of manufacturing does not
create an estoppel.’’ 229 F.2d at 381); Emerson at 618 (‘‘(2) the
error must be in a statement of fact and not in an opinion or a
statement of law’’); S. Pac. Trans. Co. at 560 (‘‘The doctrine of
‘duty of consistency’ or ‘quasi-estoppel’ does not apply where
all pertinent facts are known to both the Commissioner and the
taxpayer. ‘It is said that when both parties know the facts, there
is no reason to estop the taxpayer from changing his position
with respect to the transaction.’ Bartel v. Commissioner, 54 T.C. 25,
32-33 (1970). This would seem to be particularly true where the
crucial facts are known to both parties and the erroneous
deductions are due to a mutual mistake of law’’ [citations
omitted].) In Posner, the government acknowledged that the
duty of consistency did not apply to a mutual mistake of law. It
argued, however, that the instant case involved a mixed ques-
tion of fact and law. Posner at 26.

30Bennet v. Helvering, 137 F.2d 537 (2d Cir. 1943).
31Bennet at 538.
32Id.
33Estate of Emerson v. Commissioner, 67 T.C. 612 (1977).
34Emerson at 618. (‘‘While there are exceptions to the general

proposition that the estoppel doctrine is inapplicable to prevent
respondent from correcting a mistake of law, these exceptions
apply only in those rare instances where the equitable interest of
the party asserting estoppel is ‘compelling’ and the loss which it
would sustain is ‘unwarrantable’ and ‘unconscionable’’’ [cita-
tions omitted].)

35Id.
36Emerson at 619.
37Posner is an exception to that statement. Moreover, the

Bennet line of cases also requires culpability before the court will
apply the doctrine of consistency.

38In Hull, the Fourth Circuit refused to apply the duty of
consistency when the taxpayer consistently represented that he
had made no profit on the transaction. The court held that there
was no change in the taxpayer’s position: He never claimed that
the money was received in 1926, and had always asserted that it
was not taxable income, but that, if it were income, it would
have been taxable income in 1925. The court agreed with the
taxpayer that it was indeed income in 1925 and, stating that
there was no misrepresentation of fact here, the court refused to
apply the duty of consistency to the government’s mistake in
law. Hull v. Commissioner, 87 F.2d 230 (4th Cir. 1937), rev’g 33 BTA
178 (1935).

39In S. Pac. Trans. Co., the Tax Court found that the taxpayer’s
deductions were inconsistent with the tax benefit rule because
they were not legitimate interest or business deductions. The
court discussed the rule of consistency as an exception to the tax
benefit rule: The doctrine is to apply when the taxpayer either
innocently or purposely misleads the government as to the facts
within his knowledge. The court stated that the taxpayer took
the deductions consistently over a six-year period on the basis
of an IRS ruling regarding one of those years. The court held
that because both the government and the taxpayer were
mistaken as to the law (since those expenses were not deduct-
ible interest or business expenses) the rule of consistency
exception that would allow the tax benefit rule to be applied
was inoperative. In that instance, according to the court, the IRS
had misapplied federal income tax statutes. The IRS, besides its
ruling letter to the taxpayer, promulgated Solicitor’s Memoran-
dum (SM) 1298, 2 C.B. 113 (1920), applying the same erroneous
legal theories. That SM was later listed and declared obsolete in
Rev. Rul. 70-293, 1970-1 C.B. 282. See S. Pac. Trans. Co. at 564,
n.60.

40In the Crosley Corp., the Sixth Circuit refused to apply the
duty of consistency to a mistake in law. ‘‘A mutual mistake of
law on the part of the taxpayer and the Commissioner in
treating it as a cost of manufacturing does not create an
estoppel.’’ The court emphasized that the government would
not lose revenue ‘‘if the tooling expense is treated as a capital
expense,’’ that, despite the bar against assessing a deficiency for
1939, the consequences of the error could be rectified by an
adjustment under subsections 3801(1)(b)(2) and (c), and that the
government could ‘‘‘collect’ the increased tax under the doctrine
of recoupment.’’ The Crosley Corp. at 381.

41See, e.g., Estate of Letts v. Commissioner, 109 T.C. 290 (1997);
LeFever v. Commissioner, 100 F.3d 778 (10th Cir. 1996).
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Because most cases involve mixed issues of fact and
law, when the court wishes to apply equitable principles
to prevent a taxpayer from benefiting from a changed
position, it has rejected the taxpayer’s argument that the
issue is one of law and has framed the issue as a mixed
one of law and fact.42 In Letts, for example, the surviving
spouse’s estate argued that the inconsistency involved a
question of law, to which the duty of consistency was
inapplicable: ‘‘Petitioner contends that the only question
is whether the Estate of James Letts, Jr., must strictly
comply with QTIP election requirements before a QTIP
election is made, which petitioner contends is a question
of law.’’43 The Tax Court, however, disagreed and held
that the only issue was ‘‘whether the property James
Letts, Jr. left to decedent is terminable interest property’’44

and that issue, according to the court, is ‘‘a mixed
question of fact and law.’’45 The court held that the
characterization was accurate despite that the case was
fully stipulated as to the facts. The court explained that
when the estate filed, it claimed the marital deduction for
the property and did not elect QTIP status for the
property. The estate was thereby implicitly representing
that the property was not terminable interest property.46

Because the estate tax, like the gift tax, is a transfer tax,
when the marital deduction is claimed, the ‘‘unit’’ is
stating that there has not yet been a transfer outside the
marital unit. Thus, the cases47 in which the surviving
spouse’s estate tried to repudiate the first spouse to die’s
qualification for the marital deduction have almost al-

ways involved a mixed question of law and fact. As the
Tax Court in Letts explained, by filing the estate tax
return, claiming the marital deduction, and thereby pay-
ing no current tax liability, the estate of the first spouse to
die was asserting that the property it was transferring to
the surviving spouse is not terminable interest property,
a mixed question of law and fact.48 Essentially, in the
marital deduction context, at least, those categories (of
fact, law, and mixed fact and law) have become irrel-
evant.

Moreover, when Judge Hand stated that the duty of
consistency should apply only when the benefit received
in the first year exceeds or equals the liability in the later
year,49 he depicted a situation precisely like those found
in estates claiming the marital deduction. At least in
theory — and assuming estate tax rates remain consistent
and the growth of the assets reflects the inflation rate —
the tax on inclusion of the property in the surviving
spouse’s estate, except to the extent consumed by her,
should equal the tax deferred in her husband’s estate.
Because the duty of consistency is a court-made doctrine
that resembles estoppel, courts should always apply the
rule of consistency in the context of the marital deduction
to include the property in the surviving spouse’s estate
when the decedent was allowed to take the marital
deduction and thereby paid no taxes on his estate.

One important purpose of the marital deduction has
always been to defer taxation on property transferred
from the decedent to the surviving spouse until the
surviving spouse’s death.50 While, with the enactment of
the QTIP provisions, that purpose may be viewed as the
sole reason for the marital deduction,51 it is clear that
deferred taxation until the surviving spouse’s death has
always been a goal of the allowance of the deduction. The
marital deduction provisions were never intended to
provide a permanent exclusion of the decedent’s prop-
erty from transfer taxation.

As the Eleventh Circuit stated in Shelfer,52 citing the
Fifth Circuit in Clayton,53 ‘‘An essential goal of the marital
deduction statutory scheme ‘from its very beginning,
however, was that any property of the first spouse to die
that passed untaxed to the surviving spouse should be
taxed in the estate of the surviving spouse.’’’54 That is
why the statutes allowing the marital deduction have
always ‘‘proscribed deductions for terminable property

42In LeFever, for example, the taxpayers had claimed that
they could not be held to a representation that is a mistake of
law regarding the special use valuation election under section
2032A on the decedent’s estate tax return. They argued that their
representation that the properties qualified for the election were
legal conclusions, rendering the duty of consistency inapposite.
LeFever at 788. The Eleventh Circuit disagreed with the taxpay-
ers and held: ‘‘While the determination of whether particular
property qualifies for the special use valuation election involves
issues of law, the validity of Petitioners’ election with regard to
parcels 2 through 5 turns on the facts regarding the actual use of
the parcels. The relevant rule of law is undisputed. Cash rental
of farmland to a nonfamily member does not constitute a
qualified use. . . . At best, Petitioners’ representations involve a
mixed question of law and fact to which the duty of consistency
may be applied [citations omitted].’’ Id. The court found that the
issue was one of applying the law to the facts, a mixed question
of law and facts.

43Letts at 302.
44Id.
45Id.
46Letts at 303.
47See, e.g., the ‘‘stub income’’ cases, such as Estate of Shelfer v.

Commissioner, 103 T.C. 10, Doc 94-6827, 94 TNT 140-11 (1994),
wherein the first decedent-spouse had claimed a marital deduc-
tion despite the fact that the surviving spouse was not required
to receive the income from the marital trust from the last
distribution date until her death, but the surviving spouse’s
estate argued that because her income interest was not a
qualifying income interest for life as required under the QTIP
provisions and refused to include the QTIP property in her
estate. Letts and Posner also involve a surviving spouse’s estate’s
repudiation of the first spouse to die’s claim of qualification for
the marital deduction.

48Letts at 302.
49Id.
50See H.R. Rep. No. 1274, 80th Cong., 2d Sess. 21, 24-26

(1948), reprinted in 1948-1 C.B. 241, 260-261; S. Rep. No. 1013,
80th Cong., 2d Sess. 22, 26-29 (1948), reprinted in 1948-1 C.B. 301.
A gift tax is imposed if the surviving spouse transfers her
interest before her death. Sections 2501, 2514, and 2519.

51See Wendy C. Gerzog, ‘‘The Marital Deduction QTIP Pro-
visions: Illogical and Degrading to Women,’’ 5 UCLA Women’s
L.J. 301 (1995); Wendy C. Gerzog, ‘‘Solutions to the Sexist QTIP
Provisions,’’ 35 Real Prop., Prob. & Tr. J. 97 (2000).

52Estate of Shelfer v. Commissioner, 86 F.3d 1045 (11th Cir.
1996).

53Estate of Clayton v. Commissioner, 976 F.2d 1486, 1491 (5th
Cir. 1992).

54Estate of Shelfer at 1048.
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interests.’’55 Because a terminable property interest, such
as a life estate bequeathed to a surviving spouse, is
extinguished with her death, without statutory safe-
guards, the marital deduction property would otherwise
escape transfer taxation.

In Letts, the Tax Court held that the duty of consis-
tency requires the representations of one party to bind
another party when there is privity between them.56 The
court clarified that when the decedent claims the marital
deduction, the surviving spouse shares a sufficient iden-
tity of interest with the decedent to allow the duty of
consistency to apply to her as well:

There is a sufficient identity of interests between
the Estates of James Letts, Jr., and of decedent to
trigger the duty of consistency. Decedent and James
Letts, Jr., were married. Their estates were a single
economic unit. Decedent’s husband left his estate to
decedent, James P. Letts III, and JoAnne Magbee;
and decedent left her estate to James P. Letts III and
JoAnne Magbee. Decedent was an executrix of her
husband’s estate. James P. Letts III signed both
estate tax returns. JoAnne Magbee is also a coex-
ecutor of, and signed the estate tax return for,
decedent’s estate.57

The court found that the decedent and his surviving
taxpayer were ‘‘one taxpayer for the purpose of the duty
of consistency.’’58 That characterization harmonizes with
the concept of the one taxpayer for the incidence of
transfer tax inherent in the marital deduction.

Reliance by the Commissioner

The duty of consistency requires a showing that the
commissioner relied on the taxpayer’s misrepresenta-
tion.59 In the context of the marital deduction, the fact
that the estate claimed the deduction and deferred pay-
ing taxes on the property in the decedent’s estate is the
simplest proof of reliance.60 However, the emphasis in
some of the cases is on an examination of the govern-
ment’s behavior and on whether the government could

have discovered the error or omission in the decedent’s
return within the statutory period.61

The government’s position on the issue of adequate
notice from the taxpayer is that it requires more than
attaching a trust instrument to the estate’s return. In TAM
9548002, the IRS stated, ‘‘We doubt that attaching a
multipage trust instrument containing numerous para-
graphs, one of which, a ‘boilerplate’ provision raises an
issue regarding qualification, constitutes sufficient no-
tice.’’62 The government noted that ‘‘there was no specific
indication on the return that the qualification of the trust
was at issue.’’63

In Letts, the taxpayer had claimed that there was no
reliance by the IRS because it did not examine the estate
tax return. However, the court found that reliance can
occur when the taxpayer has inadequately disclosed
pertinent facts on the estate tax return. The estate in Letts
did not provide facts that would demonstrate that the
trust property was terminable interest property. Indeed,
the estate did not include a copy of the decedent’s will.64

In Posner, the court stated that in attaching the dece-
dent’s will to his estate tax return, the estate disclosed all
of the facts from which the government could decide
qualification for the marital deduction. The court distin-
guished Letts on that basis and also emphasized that in
Posner, the commissioner actually audited the estate tax
return before allowing the deduction.65

On one hand, attaching the pertinent document gives
the government the opportunity to check the facts to
determine qualification for the marital deduction. On the
other hand, not attaching the applicable instrument to the
return may also be viewed as placing the government on
notice that there may be something awry. That is, why
weren’t the will or trust documents included in the
decedent’s estate tax return when the estate was claiming
the marital deduction? To avoid going around in circles
on that point, although there may be a copy of the
instrument attached to the return, the government has no

55Estate of Shelfer at 1048-1049.
56Letts at 296. In LeFever, the Tenth Circuit found a sufficient

identity of interests between the decedent whose estate’s execu-
tor had made an election to receive the special valuation benefits
accorded by section 2032A, and the taxpayers’ status as quali-
fied heirs who were liable for an additional tax when the land
was not used as required by the statute for some time after the
decedent’s death. In LeFever, one of the taxpayers was the
executor who filed the special use valuation election, and both
taxpayers signed the consent form agreeing to the election.
Moreover, as heirs, they had both benefited from the reduced
estate taxes produced by electing the special use valuation. In
sum, the court held that the taxpayers and the executor of the
estate had a sufficient privity of interest to apply the duty of
consistency. LeFever at 788-789.

57Letts at 298.
58Letts at 299.
59Letts at 296.
60In LeFever, the court found reliance when the government

‘‘afforded Petitioners the benefits of the election [for special use
valuation under section 2032A] and allowed the statute of
limitations to run.’’ LeFever at 789.

61Regarding estoppel, courts have required that ‘‘the person
claiming the benefits . . . must be ignorant of the true facts.’’
Emerson at 618. The courts have also examined whether ‘‘they
lack equal means of knowledge with the taxpayer, and act on his
representation or concealment.’’ The Crosley Corp. at 380-381.
Further, ‘‘a material factor is the availability of the necessary
facts to the parties involved.’’ The Crosley Corp. at 381. That
aspect of the issue of reliance, however, may merge with the
issue of whether the case involves an issue of fact or of law.
When all the relevant facts are known to both parties, courts
have found that the issue was solely a legal one. In S. Pac. Trans.
Co., the Tax Court found that ‘‘here, both PSP and the Commis-
sioner were aware of the controlling facts when the deductions
were taken, and the petitioner has not attempted to change the
controlling facts.’’ S. Pac. Trans. Co. at 561.

62TAM 9548002, 95 TNT 235-12.
63Id.
64Letts at 301.
65Posner at 28.
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‘‘affirmative duty to check it.’’66 The IRS is not required to
audit all returns and ‘‘read in detail every document
attached to it.’’67

In general, when the first spouse dies, the estate claims
the marital deduction and there is no federal estate tax
due. For the government to examine carefully the terms
of all of those marital trusts ‘‘could mean a lot of time
spent with no resulting tax revenue.’’68 Indeed, two
scholars have suggested the elimination of the estate tax
filing requirement for the first spouse to die who claims
that there is no tax liability because of the marital
deduction and the unified credit. In that instance, the
estate of the surviving spouse would likely have to
include the property in her estate.69 The implicit message
in that proposal is that few estate tax returns claiming the
marital deduction are audited; moreover, even for those
returns that are audited, the IRS is unlikely to scrutinize
the decedent’s claim of qualification for the marital
deduction.

In any event, it seems somewhat of a fortuity — which
makes little sense — that when the surviving spouse’s
estate does not include the property for which the
decedent had claimed a marital deduction and when she
has survived the decedent by fewer than three years, the
IRS is extremely likely to examine both of their returns
very carefully to see whether the initial qualification was
appropriate,70 but when she is lucky enough to live more
than three years after her husband’s death, she can take
advantage of the likelihood that the government has not

carefully examined the qualification for the marital de-
duction in her husband’s return and attack that initial
representation.

Indeed, that scenario should be typical; the surviving
spouse generally outlives her husband ‘‘by about ten
years.’’71 That consequence could encourage couples of
disparate ages or health to seek very incompetent (or
very clever?) estate plans with the resulting loophole
when the surviving spouse dies many years later.72

The duty of consistency applies, and is obviously only
needed, when the taxpayer takes an inconsistent position
when the earlier representation cannot otherwise be
challenged. That last prong of the criteria for the appli-
cation of the doctrine is usually present when one party
invokes that equitable remedy against another.73

There is a line of cases, however, that requires the
inconsistency to be a culpable one.74 In Bennet, the issue
was framed: ‘‘May a taxpayer, who has received property,
which was taxable as income when received, but on
which he has innocently failed ever to pay any tax,
deduct its loss in a later year when it becomes worth-
less?’’75 The Second Circuit allowed the deduction for the
worthless stock and refused to apply estoppel to a
taxpayer’s ‘‘innocent mistake’’ because the statute of
limitations was intended to bring closure to an earlier tax
year and implicitly accepts that errors may have been
made.76

However, many cases applying the duty of consis-
tency, as opposed to pure estoppel, have rejected the
notion that the taxpayer’s misrepresentation needs to be
intentional:

The duty of consistency has developed along two
lines. One line has treated the duty as strictly
analogous to traditional equitable estoppel and has
required a showing that the taxpayer made an

66Jerry A. Kasner, ‘‘Trying to Get Out of a QTIP Election —
Good Luck!’’ Tax Notes, Feb. 5, 1996, p. 713, at 714.

67Id. The more significant problem for the government in
Posner is that the IRS did audit the estate tax return and allowed
the marital deduction. Does that fact doom the application of
the duty of consistency in the marital deduction context? That
depends on where a court focuses its analysis. ‘‘Reliance by the
Commissioner’’ may merely require that the government al-
lowed the deduction based on the taxpayer’s representations
that the property was not terminable interest property or that
the property was not yet transferred from the decedent/
surviving spouse marital unit. By making that affirmative
representation, the taxpayer expects that the tax will be deferred
until the surviving spouse’s death and has no expectation that
the property’s transfer will never be subject to estate tax.

68Id. at 713.
69Richard Schmalbeck and Jay A. Soled, ‘‘Many Unhappy

Returns: Estate Tax Returns of Married Decedents,’’ 21 Va. Tax
Rev. 361, 378 (2002). (‘‘If the predeceased spouse’s executors
chose not to file an estate tax return, and if the executors of the
surviving spouse’s estate subsequently dispute the qualification
of the QTIP trust for the estate tax marital deduction, then the
executors of the surviving spouse’s estate would be unlikely to
achieve any more success than the estates in the Shelfer and Letts
cases.’’ Id.)

70Although the surviving spouse is unfortunate to die within
a short time of the decedent, because the decedent’s estate may
file an amended return when the statute of limitations has not
expired, the representatives of the two estates may coordinate
their efforts to determine what might best serve the interests of
both estates. For example, the section 2013 credit for prior
transfers might provide more tax savings than the marital
deduction.

71JCT, Description and Analysis of Present Law and Proposals
Relating to Federal Estate and Gift Taxation (JCT print JCX-14-01)
(Mar. 14, 2001).

72By contrast, Prof. Johnson considers the duty of consis-
tency as contributing to the self-reporting system. ‘‘The presence
of a consistency obligation buttresses accurate self-reporting in
two ways. First, it reduces the temptation to engage in calcu-
lated inconsistency and manipulation of the statute of limita-
tions. A taxpayer who realizes that he cannot benefit from his
inconsistency has a diminished incentive to ‘fudge.’ This but-
tresses self-reporting by discouraging disingenuous reporting.’’
Steve R. Johnson, ‘‘The Taxpayer’s Duty of Consistency,’’ 46 Tax
L. Rev. 537, 545.

73But see Hull v. Commissioner, 87 F.2d 260, 262 (4th Cir. 1937),
wherein the court found that the taxpayer did not take an
inconsistent position.

74Bennet v. Helvering, 137 F.2d 537(2d Cir. 1943); Commissioner
v. Dwyer, 203 F.2d 522 (2d Cir. 1953).

75Bennet at 538.
76Id. (‘‘We can see no reason why an innocent mistake should

deprive the taxpayer of protection; statutes of limitation are
passed precisely to put an end to the reconsideration of what
has been once heard and decided; they presuppose that the
original decision may have been erroneous.’’) Raby and Raby
2004, supra note 28, at 1510. (‘‘The Bennet case would support
taking an inconsistent position when the prior year’s error was
an innocent one.’’)
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intentional misrepresentation or a wrongful mis-
leading silence in obtaining favorable tax treatment
[citations omitted]. The other line has liberated the
application of the doctrine from the traditional require-
ments of equitable estoppel and has only required a
showing of a representation made by a taxpayer in
obtaining favorable tax treatment, and not an inten-
tional falsehood or wrongful misleading silence [cita-
tions omitted; emphasis added].77

The Eleventh Circuit in LeFever explained that ‘‘dispens-
ing with this culpability factor fosters better tax admin-
istration and reduces unpredictability otherwise pro-
duced by the decisions attempting to assess relative
blame between the taxpayer and the IRS.’’78 The court
adopted that interpretation of the duty of consistency as
‘‘preclud[ing] a taxpayer from changing his or her posi-
tion based on the taxpayer’s having received a tax benefit
on the basis of a specific representation made to the IRS
in an earlier year.’’79 The court emphasized that ‘‘the
relative fault of the parties is less important in a case in
which the public, and not just the two parties, has an
interest.’’80

It is also unclear what constitutes innocence in the
context of the marital deduction. In the income tax area,
one can innocently omit an item of income out of
forgetfulness or rely on expert advice that an item is
deductible. Regarding the marital deduction, one is affir-
matively claiming a benefit and misrepresenting that he
is not transferring any property outside the marital unit
or that he is transferring property that is not a terminable
interest.81

There are also questions about the interrelationship
between the duty of consistency and the mitigation82

provisions. Some scholars have asserted that an argu-
ment can be made that the mitigation statutes replaced
the duty of consistency or that the duty of consistency
may only be applied when a pure equitable estoppel
doctrine could be asserted.83 The mitigation provisions,
however, apply to income tax issues, not to estate and gift
tax provisions, and did not expressly supplant the duty
of consistency in those areas. Moreover, there is no reason
to assume that the enactment of the mitigation provisions
requires the adoption of the line of cases that considers
‘‘the duty [of consistency] as strictly analogous to tradi-
tional equitable estoppel . . . [that requires] a showing
that the taxpayer made an intentional misrepresentation
or a wrongful misleading silence in obtaining favorable
tax treatment.’’84 There is no basis for making that leap.

Conclusion
The duty of consistency in the context of the marital

deduction may be viewed as a special category of the
application of the doctrine. Specifically, it is unlike the tax
benefit rule wherein something unexpectedly happens in
a later year that is inconsistent with the taxpayer’s having
taken the tax benefit earlier.85 In that circumstance, the
taxpayer could not have known that a later inconsistent
event was going to occur. Rather, under the stated policy

77LeFever at 787.
78Id. See Johnson, supra note 72, at 544. (‘‘This article argues

that a taxpayer duty of consistency promotes substantial policy
values and is a valuable component of our tax system. Specifi-
cally, the duty of consistency (1) buttresses the self-reporting
system, (2) fosters finality and repose and (3) facilitates the
determination of correct tax liability’’.)

79LeFever at 787.
80LeFever at 788.
81In Bennet, moreover, the court distinguished between inno-

cence in the context of a refund claim and innocence in the
context of an assessment, asserting that in the former, adopting
an inconsistent position is ‘‘not fair play’’ but is perfectly
acceptable when the taxpayer is defending himself against the
commissioner’s assessment. (‘‘When a person seeks to recover
money which he has paid, it does not offend our sense of fair
play that before he is allowed to unravel what he has done, he
should submit to the reopening of any past related transactions
between him and the person against whom he is moving. But in
assessing a tax, the Treasury is not on the defensive; it has the
affirmative, it must bring the case within the statute which
imposes the liability. If in order to do so, it must reopen a past
transaction between the taxpayer and itself, which the law has
declared definitively closed, its position is equitably much
weaker than in the case of a refund. Such distinctions depend,
not upon logic, but upon conventions which make up the
greater part of what we consider just and unjust; they are not for
that reason the less imperative, rather the contrary.’’ Bennet at
539.) While the gamesmanship incorporated in making such a
distinction has some appeal, the distinction between assess-
ments and refund suits, again, makes little sense, especially in

the context of the marital deduction, which incorporates a unity
of identity, rightly or wrongly, between the spouses.

82For a critique of the mitigation provisions, see John A.
Lynch Jr., ‘‘Income Tax Statute of Limitations: Sixty Years of
Mitigation — Enough Already!!,’’ 51 S.C.L. Rev. 62 (1996).

83Burgess J.W. Raby and William L. Raby, ‘‘‘Duty of Consis-
tency’ and Return Filing Positions,’’ Tax Notes, Jan. 5, 1998, p. 85.
The Rabys continue to ask those questions today:

It can be argued that the existence of the mitigation
provisions indicates that there is no duty of consistency.
Estoppel would not be available if mitigation applied,
since the Treasury would have suffered no harm that it
could not remedy by reopening the earlier year. The harm
in that situation might be to the taxpayer, who would find
that the earlier year’s deficiency plus interest might
exceed the later year’s tax benefit. In that situation, it
would be inconsistency that might be foolish.
But does that imply that there is no duty of consistency
for only the situations covered by the mitigation provi-
sions or does it mean that there is no duty of consistency
for any position absent all of the elements that would
justify barring a current tax filing position on the ground
of equitable estoppel?

Raby and Raby 2004, supra note 28, at 1510.
There are, moreover, scholars who believe that the mitigation
provisions were never intended to preempt other equitable
remedies, even in the income tax context. See Johnson, supra
note 72, at 572-573.

84LeFever at 786.
85Hillsboro Nat’l Bank v. Commissioner, 460 U.S. 370, 372 (1982)

(‘‘We conclude that unless a nonrecognition provision of the
Internal Revenue Code prevents it, the tax benefit rule ordi-
narily applies to require the inclusion of income when events
occur that are fundamentally inconsistent with an earlier deduc-
tion.’’); section 111. Some courts have treated the duty of
consistency as a corollary to the tax benefit rule. See Johnson,
supra note 72, at 543-544.
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of the marital deduction, wherein the married couple is
viewed as one economic unit, it is as if the unit had not
died at the first spouse’s death — so there is no reason to
tax that estate, because the unit has not ceased to own the
property.86 The first spouse to die knows that the second
spouse will die and, by taking the marital deduction,
agrees to have the property taxed when the second
spouse either dies or earlier transfers ‘‘their’’ property.

In some sense, the duty of consistency in a marital
deduction context parallels those income tax situations
that require an adjustment in basis so that realized but
unrecognized, gain is deferred until some later time.87 In
both of those instances, the taxpayer consciously post-
pones paying taxes until a later date. However, because
of the basis adjustment in the income tax deferral provi-
sions, the statute of limitations to allow for a later year’s
recognition of gain is essentially irrelevant.

The marital deduction provisions suggest a unique
application of the rule of consistency. The deduction
provides only the benefit of deferral and only on the
rationale that the actual transfer occurs at the termination
of the marital unit, that is, at the surviving spouse’s
death. The statute of limitations that begins to run at the
death of the first spouse to die has little importance when
viewed from that perspective. Moreover, the policy sug-
gesting a very limited exception to the finality of the
statute of limitations88 has no application to the marital
deduction situation, because there is statistically a likeli-
hood that the unit will survive more than three years
from the death of the first spouse to die. The duty of
consistency that requires the surviving spouse’s estate to
retain the same position as the first spouse’s estate is
clearly reasonable in that context and the courts should
liberally apply it.

86In the case of the QTIP provisions, the author has con-
tended that the ‘‘unit’’ ceases to ‘‘own’’ the property at the first
spouse’s death because the surviving spouse has no interest or
control of the underlying property. See Wendy C. Gerzog, ‘‘The
Illogical and Sexist QTIP Provisions: I Just Can’t Say It Ain’t So,’’
76 N.C. L. Rev. 1597, n.2, 1598 (1998); Wendy C. Gerzog, ‘‘The
Marital Deduction QTIP Provisions: Illogical and Degrading to
Women,’’ 5 UCLA Women’s L.J. 301 (1995).

87For example, it is somewhat like the nonrecognition and
basis adjustment subsections in section 1031 like-kind ex-
changes or the repealed rollover provision, section 1034, appli-
cable when the taxpayer had sold his principal residence, when
basis was required to be adjusted for recognition of gain to be
deferred until the taxpayer sold his residence without replacing
it.

88Bennet at 538.

TAX NOTES WANTS YOU!

Tax Notes has a voracious appetite when it comes to
high-quality analysis, commentary, and practice
articles. We publish more and better articles than
anyone else, and we are always looking for more.

Do you have some thoughts on the American Jobs
Creation Act? Tax reform? Tax shelters? Federal budget
woes? Recent IRS guidance? Important court decisions?
Maybe you’ve read a revenue ruling that has flown

under the radar screen but is full of traps for the
unwary.

If you think what you have to say about any federal
tax matter might be of interest to the nation’s tax
policymakers, academics, and leading practitioners,
please send your pieces to us at taxnotes@tax.org.

Remember, people pay attention to what appears in
Tax Notes.
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