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Introduction

Cuno v. DaimlerChrysler Inc.1 is an important
case. In Cuno, the U.S. Court of Appeals for the
Sixth Circuit struck on dormant Commerce Clause
grounds the state income tax investment credits
DaimlerChrysler had claimed for the replacement
facility DaimlerChrysler built in Toledo, Ohio.

As I write these words, the ultimate fate of Cuno
is uncertain. We do not know whether the U.S.
Supreme Court will hear Cuno or whether any of the
various legislative responses to Cuno will make its
way through Congress.2 Subcommittees of the
House Judiciary Committee have held an oversight
hearing on Cuno and the legislation introduced in
response to that decision.3 Cuno has provoked much

thoughtful commentary, both pro and con.4 Precisely
because the Cuno story is a work in progress, now is
a good time to clarify the various issues raised by
Cuno.

I contend that Cuno makes sense neither as a
matter of tax policy nor as a matter of Commerce
Clause doctrine. Moreover, Cuno fails to prevent
corporations from whipsawing states with demands
for subsidies. Indeed, Cuno permits most tax and all
nontax subsidies. Many Cuno supporters evince an
unhealthy distrust of democratic decisionmaking.
Paradoxically, the greatest and most beneficial im-
pact of Cuno will be to provoke broader debate about
state and municipal subsidies for corporations like
DaimlerChrysler.

Discussion
Foremost among the issues raised by Cuno is the

extent to which that decision represents sound tax
policy. In the main, the defenders of Cuno justify

1Cuno v. DaimlerChrysler Inc., 386 F.3d 738 (6th cir. 2004).
(For the Sixth Circuit’s decision in Cuno, see Doc 2004-17647
or 2004 STT 173-28.)

2See, e.g., The Economic Development Act of 2005 (109th
Congress), H.R. 2471 and S. 1066, introduced by Sen. George
V. Voinovich and Republican Rep. Patrick J. Tiberi, both of
Ohio.

3The hearing, held on May 24, was before the Judiciary
Committee’s Subcommittee on Commercial and Administra-
tive Law and its Subcommittee on the Constitution. The
transcript of the hearing is available at http://
judiciary.house.gov/. The testimony from the hearing of Prof.
Walter Hellerstein as well as my own testimony were also
reprinted in State Tax Notes. See Walter Hellerstein, ‘‘Testi-
mony on Ohio Incentives Decision and Its Effect on Interstate
Commerce,’’ State Tax Notes, May 30, 2005, p. 715, 2005 STT
101-3, or Doc 2005-11488; Edward A. Zelinsky, ‘‘Testimony on
Ohio Incentives and New York Residency Decisions,’’ State
Tax Notes, May 30, 2005, p. 713, 2005 STT 101-2, or Doc
2005-11480. See, also, Karen Setze, ‘‘Law Professors Urge

Congress to Act to Protect State Tax Incentives,’’ State Tax
Notes, May 30, 2005, p. 629, 2005 STT 100-1, or Doc 2005-
11476.

4See, e.g., Erika Lunder, ‘‘CRS Analyzes Impact of Cuno
Decision on State Tax Incentives,’’ Doc 2005-14550 or 2005
TNT 130-10 (July 8, 2005); Chris Atkins, ‘‘Ohio Investment
Credit Decision: A Pyrrhic Victory for Economic Neutrality,’’
State Tax Notes, June 6, 2005, p. 772, 2005 STT 107-21, or
Doc 2005-8695; David Brunori, ‘‘The Politics of State Taxa-
tion: Helping States to Hurt Themselves,’’ State Tax Notes,
June 6, 2005, p. 752, 2005 STT 107-5, or Doc 2005-11900;
Robert J. Firestone, ‘‘State Investment Tax Credits Do Not
Violate the Dormant Commerce Clause,’’ State Tax Notes, Apr.
18, 2005, p. 189, 2005 STT 73-3, or Doc 2005-5621; Michael
Mazerov, ‘‘The Ohio Investment Credit Decision: Modest but
Helpful ‘Arms Control’ in the ‘Economic War Between the
States’,’’ State Tax Notes, Mar. 21, 2005, p. 849, 2005 STT
53-1, or Doc 2005-4386; Jennifer Carr and Cara Griffith, ‘‘The
Legal Front: Litigation and Tax Incentives After the Downfall
of Ohio’s ITC,’’ State Tax Notes, May 2, 2005, p. 367, 2005 STT
83-5, or Doc 2005-8428; Robert D. Plattner, ‘‘Vantage Point:
Cuno Confirms Constitutional Infirmity of Many State Busi-
ness Tax Incentives,’’ State Tax Notes, Nov. 22, 2004, p. 545,
2004 STT 225-6, or Doc 2004-20499. For my own contribution
to the Cuno oeuvre, see Edward A. Zelinsky, ‘‘Cuno v. Daim-
lerChrysler: A Critique,’’ State Tax Notes, Oct. 4, 2004, p. 37,
2004 STT 192-2, or Doc 2004-18583.

Edward A. Zelinsky is professor of law at the Benjamin
N. Cardozo School of Law of Yeshiva University.

For comments on earlier drafts of this article, the author
thanks Chris Atkins and Prof. Brannon P. Denning, as well
as the various members of the Zelinsky family who are still
willing to read about tax credits.

(Footnote continued in next column.)
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that decision in policy terms: Targeted tax credits
such as Ohio’s are bad as a matter of tax policy;
hence, such credits should be invalidated under the
Commerce Clause. In contrast, I and others, such as
the Tax Foundation’s Chris Atkins,5 are skeptical of
Cuno, both as a matter of tax policy and Commerce
Clause doctrine. This leads us to criticize Cuno,
notwithstanding our opposition to the kind of tar-
geted tax incentives at issue in Cuno.

Consider, for example, David Brunori’s policy-
based defense of Cuno:6

Tax incentives are no good. They violate the
principles of sound tax policy. They reflect the
worst in ‘‘politics first, policy second’’ legislative
action. And they don’t work — no business
executive worth his salt will make a location
decision based on state tax incentives.
From this (quite sound) set of premises, Brunori

concludes that Cuno should remain on the books. In
particular, Brunori opposes efforts in Congress to
overturn Cuno legislatively.

In a similar vein, Michael Mazerov, of the Center
on Budget and Policy Priorities, defends Cuno in
large measure by highlighting the problems of tar-
geted tax credits as a matter of policy:

[T]he introduction of federal legislation that
would short-circuit the legal process raises the
question of whether barring states from grant-
ing corporate tax credits is good public policy.
There is substantial evidence that these incen-
tives are not a cost-effective means of stimulat-
ing investment and job creation. Eliminating
them could improve state tax and economic
development policy by freeing up billions of
dollars that could be used more productively
for some combination of general tax cuts,
worker education and training, and infrastruc-
ture improvements.7

The problem with a policy-based defense of Cuno
is that Cuno makes no sense as a matter of policy.
Cuno only precludes income tax credits for busi-
nesses with prior presence in the state offering the
credits. Since those firms have ‘‘pre-existing’’8 in-
come tax liability with which to absorb those credits,

Cuno holds that such state income tax credits im-
permissibly influence those in-state businesses’ lo-
cational decisions.

In contrast, Cuno permits a state to offer income
tax credits to out-of-state concerns in order to lure
them into the state. Cuno also permits property tax
abatements to either kind of property owner — that
is, both those with prior in-state presence and those
without it. Cuno similarly allows states to provide
nontax subsidies to any business when such subsi-
dies are furnished in cash or in kind.

In sum, under Cuno, the Commerce Clause per-
mits virtually any type of tax or nontax subsidy,
including the very income tax credit challenged in
Cuno — as long as the corporate taxpayer taking the
credit comes into the taxing state with no prior
in-state presence. As a matter of policy, this is not
compelling.

In implicit acknowledgment that Cuno is hard to
defend in policy terms, some supporters of the deci-
sion have embraced the tactical argument that Cuno
is a foot in the door. Maybe, standing by itself, Cuno
is not all that coherent. Nevertheless, as a tactical
matter, Cuno is a first step in the right direction. In
Mazerov’s estimation, for example, Cuno will have
‘‘a modest, positive impact on both state tax policy
and state economic development policy.’’9

If Cuno is a first step, where does
that step take us?

This foot-in-the-door approach leads to a question
the defenders of Cuno have, so far at least, been
unwilling or unable to answer: If Cuno is a first step,
where does that step take us?

It is here that the doctrinal problems of the
decision become acute. Under Cuno’s interpretation
of the dormant Commerce Clause, that clause bars
such anodyne tax enactments as reductions of gen-
eral corporate income tax rates for businesses with
prior in-state presence. Such rate reductions, like
the Ohio tax credits struck in Cuno, encourage
current corporate taxpayers, with their preexisting
state tax income liabilities, to remain and expand
their respective in-state presences. This kind of
tax-based interference with in-state firms’ locational
decisions, Cuno tells us, violates the dormant Com-
merce Clause.

Most defenders of Cuno no doubt recoil from the
conclusion that general tax rate reductions and
similar measures violate the dormant Commerce
Clause. However, there is no apparent limiting prin-
ciple that cabins Cuno before it reaches this point:
Any provision that reduces the income taxes of

5Atkins, supra note 4. (‘‘Those who are convinced that
state tax incentives are harmful would be mistaken in accept-
ing Cuno as the remedy.’’) For a more whimsical approach to
the Cuno controversy, see Atkins’s blog at http://
www.taxfoundation.org/blog/show/971.html.

6Brunori, supra note 4.
7Mazerov, supra note 4. See also, Carr and Griffith, supra,

note 4. (‘‘Tax incentives are not a cost-effective means of
stimulating economic growth, investment, or job creation.
Eliminating tax incentives could improve states’ tax systems
and economic development by freeing up revenue that could
be used more productively.’’)

8Cuno, supra note 1, at 747. 9Mazerov, supra note 4.
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current in-state taxpayers induces those taxpayers
to stay and to expand their in-state activities. Under
the logic of Cuno, such tax-based locational induce-
ments for in-state taxpayers violate the strictures of
the dormant Commerce Clause.

Prominent defenders of Cuno have recently ar-
gued that that decision does not bar the states from
enacting general tax rate reductions. For example,
Prof. Enrich, who serves as counsel to the Cuno
plaintiffs, argues that ‘‘(n)othing about the Com-
merce Clause or the Cuno decision suggests that
states cannot compete for business by changing
their rates of tax.’’10

If Cuno stands, some — maybe
many — courts will take Cuno
seriously and will thus invalidate
general corporate rate reductions
and comparable tax provisions for
in-state businesses with
preexisting tax liabilities.

However, the defenders of Cuno have yet to rec-
oncile that argument with the language or logic of
the Cuno court. Cuno holds that state income tax
credits violate the dormant Commerce Clause be-
cause such credits affect the locational decisions of
in-state corporations with preexisting tax liabilities.
Why, then, should the dormant Commerce Clause
permit an economically identical tax rate reduction
that affects the locational decisions of such in-state
corporations in the same way as do the forbidden tax
credits?

Prof. Enrich has previously suggested that the
courts, confronted with dormant Commerce Clause
challenges to general tax rate reductions, will reject
those challenges via ‘‘case-by-case adjudication’’11 —
even if the Commerce Clause is construed as it was
by the Cuno court. Perhaps Prof. Enrich is correct.
But the ad hoc judicial restraint he predicts should
not be confused with principled constitutional deci-
sionmaking. If Cuno is correct, the courts’ ‘‘case-by-
case’’ refusal to apply that decision to general rate
reductions and similar tax provisions would be noth-
ing more than the courts arrogating to themselves
the legislative power to pick and choose from among
the various features of state tax systems.

Perhaps Prof. Enrich is not correct. If Cuno
stands, some — maybe many — courts will take
Cuno seriously and will thus invalidate under the

dormant Commerce Clause general corporate rate
reductions and comparable tax provisions for in-
state businesses with preexisting tax liabilities. In-
deed, some courts will likely relish that opportunity.
Many courts have, in the context of school finance
litigation, intruded deeply into the structure of state
and local finance.12 Those courts may welcome the
further possibilities Cuno affords them to mold state
tax systems in accordance with those courts’ respec-
tive visions.

I suspect that for at least some defenders of Cuno,
that is an attractive possibility.

And, at the end of the day, Cuno does not prevent
states from subsidizing in-state concerns. Cuno
merely precludes the subsidization of those busi-
nesses via income tax incentives. Cuno does not
prohibit or limit state subvention through cash or
in-kind subsidies or through property tax exemp-
tions.

Revealing in this regard were the comments of
Ohio Lt. Gov. Bruce Johnson (R) at the hearing of
the judiciary subcommittees. Johnson, who also
serves as Ohio’s state development director, made
clear that Ohio can and is responding to Cuno by
using direct and in-kind subsidies to replace the
income-tax-based subsidies struck in Cuno.13 If
Cuno stands as an articulation of the dormant
Commerce Clause, other states will follow Ohio’s
lead and will convert tax-based subsidies to cash
and in-kind outlays. Thus, the legacy of Cuno will be
the shift of state subsidy programs for in-state
taxpayers from tax incentives to direct expendi-
tures.

The legacy of Cuno will be the
shift of state subsidy programs for
in-state taxpayers from tax
incentives to direct expenditures.

Some Cuno defenders argue that such a shift from
tax-based to direct subsidies is desirable because
direct expenditures receive more legislative scrutiny
than do tax incentives.14

That may have been true a generation ago when
Prof. Stanley Surrey first propounded his proposal

10Peter D. Enrich, http://www.aei.org/events/filter.all,
eventID.1065/summary.asp.

11Peter D. Enrich, ‘‘Saving the States From Themselves:
Commerce Clause Constraints on State Tax Incentives for
Business,’’ 110 Harv. L. Rev. 377, 461-462 (1996).

12See, e.g., Campaign for Fiscal Equity Inc. v. State of New
York, 100 N.Y.2d 893 (2003).

13See transcript of the hearing, supra note 3, at page 39
(‘‘We have a number of tools, including direct incentives and
including direct investment ourselves in infrastructure’’) and
at page 47 (among Ohio’s responses to Cuno is ‘‘changing [tax
credits] specifically into grants’’).

14See, e.g., Brunori, supra note 4. (‘‘Tax incentives are
almost always granted in the form of credits and exemptions
that never expire . . . Direct subsidies almost always have to
be appropriated every year.’’)
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for tax expenditure budgets for the federal and state
governments.15 Surrey argued that legislators are
unaware of the economic equivalence of tax and
direct subsidies and consequently need additional
information about tax expenditures. Tax expendi-
ture budgets that identify tax subsidies and their
costs will, he argued, lead legislators to review tax
incentives as carefully as they scrutinize direct
outlays. Cuno’s defenders echo Surrey’s argument
when they suggest the desirability of switching from
the kind of income tax credits challenged in Cuno to
direct outlay subsidies, since the latter, it is con-
tended, receive more careful legislative review than
the former.

The same features of the
legislative process that lead Ohio’s
legislators to give relatively little
attention to existing tax
expenditures are also at work as to
direct spending.

Whatever force this argument once had, it is, for
two reasons, less than compelling today.16 First, tax
expenditure budgets are now widespread. Ohio, for
example, produces a biennial tax expenditure bud-
get.17 If Ohio’s legislators embrace such measures as
the income tax credits granted to DaimlerChrysler,
it is not because those legislators lack information.
Rather, having been apprised by Ohio’s tax expen-
diture budget of the costs of tax subsidies, Ohio’s
legislators have chosen to proceed with them.

Moreover, the Surrey critique, now embraced by
Cuno’s defenders, was (and is) based on an ideal and
quite unrealistic assessment of the scrutiny legisla-
tors give to direct budgetary outlays. Legislative
budgeting typically occurs at the margins. Prior
budgets provide a baseline for future spending.
Budgetary changes tend to be incremental. The
same features of the legislative process that lead
Ohio’s legislators to give relatively little attention to
existing tax expenditures are also at work as to

direct spending: most legislative budgeting occurs at
the margins, with the status quo as the baseline.

Yet another theme of Cuno’s defenders focuses on
states’ collective action problems in resisting corpo-
rate pressure for subsidization.18 When a large em-
ployer threatens to leave a state unless the employer
is given tax breaks offered elsewhere, it can be
difficult for elected officials to resist. Similarly, it can
be hard to say ‘‘no’’ to a prospective employer that
promises to locate in a particular state only if the
state grants tax subsidies available elsewhere.
States would like to resist these kinds of pressures,
the argument goes, but cannot because businesses
play the states off one another. Cuno, by proscribing
income tax credits, prevents businesses from pitting
the states against one another.

The problem with that defense of Cuno is that
Cuno is both under- and overinclusive as a remedy
for states’ collective action problems. All Cuno pre-
scribes is income tax credits to in-state taxpayers.
Thus, when an out-of-state corporation demands tax
credits of the sort granted to DaimlerChrysler, Cuno
is no bar. Similarly, in the case of an existing in-state
taxpayer threatening to leave, Cuno does not pre-
vent subsidization; the decision merely prevents
subsidization via income tax credits. Other forms of
subvention (for example, property tax exemptions,
cash, loans, and in-kind subsidies) can still be
granted by the state — and thus extracted by a
business threatening to depart.

In short, as a solution to the ability of corpora-
tions to whipsaw the states, Cuno isn’t much of an
answer. And insofar as Cuno precludes such tax
measures as general rate reductions, Cuno is over-
inclusive, preventing healthy tax competition
among the states.19

The collective action defense of Cuno brings into
focus the aspect of the Cuno controversy that, so far,
has been least noted but is perhaps most important:
the evident distrust of many Cuno supporters of the
political process. Mazerov, for example, criticizes

15Prof. Surrey’s arguments were advanced in such seminal
publications as Stanley S. Surrey, ‘‘Tax Incentives as a Device
for Implementing Government Policy: A Comparison With
Direct Government Expenditures,’’ 83 Harv. L. Rev. 705
(1970). See also Stanley S. Surrey and Paul R. McDaniel, Tax
Expenditures (1985).

16Edward A. Zelinsky, ‘‘Restoring Politics to the Commerce
Clause: The Case for Abandoning the Dormant Commerce
Clause Prohibition on Discriminatory Taxation,’’ 29 Ohio
Northern Univ. L.R. 29, 51-53 (2002).

17Ohio Revised Code section 5703.48 (providing for
‘‘[b]iennial report on effect of tax expenditure[s]’’). See also,
Ohio Revised Code section 107.03(F) (requiring the governor
to submit such report as part of his budget to the legislature).

18See, e.g., Brunori, supra note 4. (The states should ‘‘be
relieved that the Cuno decision might lead to an end to the
disastrous war between the states for economic
development. . . . Governors and legislators . . . offer the in-
centives out of fear of losing the chance to land a big
employer.’’)

19Some defenders of Cuno agree that certain types of tax
competition are healthy. See, e.g., Brunori, supra note 4
(‘‘Competition among the states is good when it’s based on low
tax burdens that apply to everyone’’). See also Joel Michael,
‘‘Business Community Needs to Regain Senses’’ (letter to
editor), State Tax Notes, Jan. 3, 2005, p. 923, 2005 STT 1-8, or
Doc 2004-24285 (‘‘Some level of tax competition among the
states is positive for many of the same reasons that market
economies are much better than the alternatives’’).
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any congressional response to Cuno as ‘‘short-
circuit[ing]’’20 the legal process.

As a solution to the ability of
corporations to whipsaw the
states, Cuno isn’t much of an
answer.

That is a curious statement in the context of the
dormant Commerce Clause. The Commerce Clause
grants Congress the authority ‘‘to regulate
Commerce . . . among the several States.’’21 For
most of our constitutional history, Congress’s au-
thority to regulate interstate commerce has been
understood as displacing state policies (including
taxes) that interfere with interstate commerce.
Hence, the ‘‘dormant’’ (often called the ‘‘negative’’)
Commerce Clause, under which the courts strike
state laws that intrude on Congress’s power over
interstate commerce.22

But, in the final analysis, the Commerce Clause is
Congress’s to enforce. Unlike the courts’ decisions
under most other constitutional provisions, Con-
gress can override (and has) the courts’ dormant
Commerce Clause decisions legislatively since Con-
gress, not the courts, is the ultimate regulator of
interstate commerce. For example, when the Su-
preme Court held that state regulation of insurance
impermissibly intrudes on interstate commerce,
Congress, in the McCarran-Ferguson Act,23 re-
turned to the states the ability to supervise insur-
ance. Similarly, when the Supreme Court held that
the states could impose corporate income taxation
upon out-of-state corporations with relatively mini-
mal presence in the taxing states, Congress re-
sponded with Public Law 86-272, which now bars
such taxation.24

In short, the courts’ dormant Commerce Clause
decisions are, by definition, contingent since Con-
gress, possessing the ultimate constitutional author-
ity over interstate commerce, can accept, reject, or
modify those decisions. Should Congress now re-

spond to Cuno legislatively, Congress would be ex-
ercising the responsibility confided to it under the
Commerce Clause. I find it strange to call that
‘‘short-circuiting’’ the process.

In a similar vein, Jennifer Carr and Cara Griffith
view Cuno as an antidote to the actions of the
‘‘shortsighted politicians’’25 who grant tax subsidies
to corporations like DaimlerChrysler. If income tax
policy should be transferred to the judiciary because
of legislators’ shortsightedness, why stop there?
Why not let the courts take control of all taxes?
Indeed, why stop with taxes?

If income tax policy should be
transferred to the judiciary
because of legislators’
shortsightedness, why stop there?
Why not let the courts take control
of all taxes? Indeed, why stop with
taxes?

Having spent almost two decades as a municipal
officeholder, I am sure that I have made more than
my share of shortsighted decisions. But I have also
seen a fair number of shortsighted judicial opinions.

In sum, one need not believe in vox populi, vox dei
to be skeptical of the road down which we are taken
by rhetoric about shortsighted politicians. While he
likely had in mind loftier matters than tax policy,
Churchill was correct that democracy looks bad
until one considers the alternatives.

There are multiple political forums in which tax-
payers can advance their opposition against the
state tax credits and abatements granted to corpo-
rations like DaimlerChrysler. The Cuno plaintiffs
are represented in the Ohio legislature and in the
school board that granted the challenged tax subsi-
dies to DaimlerChrysler. If Ohio concludes that it
cannot unilaterally repeal its targeted tax subsidies,
Ohio can agree with other states to refrain from
interstate tax competition.26 Alternatively, Con-
gress, under the Commerce Clause, can be asked to
set the ground rules for or to prohibit such interstate
competition.

As to all these possibilities, the proverbial devil is
indeed in the details. There is much to be said for a
compact among the states or for federal legislation

20Michael Mazerov, ‘‘Should Congress Authorize States to
Continue Giving Tax Breaks to Businesses?’’ State Tax Notes,
July 25, 2005, p. 305, 2005 STT 141-2, or Doc 2005-14552.

21U.S. Constitution, Article I, section 8.
22See Brannon P. Denning, ‘‘Confederation-Era Discrimi-

nation Against Interstate Commerce and the Legitimacy of
the Dormant Commerce Clause Doctrine,’’ ___ Ky. L.J. ___
(forthcoming).

2315 U.S.C. section 1011 et seq. The history of the
McCarran-Ferguson Act is discussed in Jerome R. Hellerstein
and Walter Hellerstein, State and Local Taxation, Cases and
Materials (7th ed. 2001) 65.

24See Hellerstein and Hellerstein, supra note 23, at 385-
408.

25Carr and Griffith, supra note 4.
26It would appear that such an agreement among the

states would not require Congress’s approval. Northeast Ban-
corp v. Board of Governors of the Federal Reserve System, 472
U.S. 159, 175 (1985) (‘‘[N]ot every such agreement violates the
Compact Clause’’). See U.S. Constitution, Article I, section 10
(permitting, with ‘‘the Consent of Congress,’’ one state to
enter into an ‘‘Agreement or Compact with another State’’).
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precluding the kind of targeted tax breaks chal-
lenged in Cuno. However, it is critical that such
compact or legislation not preclude the tax competi-
tion which most of us, including some Cuno support-
ers, think is healthy. The goal would be to prevent
corporate whipsawing of the states, not to turn the
states into an OPEC-style cartel of high-tax govern-
ments.

The greatest and most beneficial
impact of Cuno will be to provoke
broader debate about subsidies for
corporations like DaimlerChrysler.

Despite my substantive reservations about Cuno
both as a matter of tax policy and Commerce Clause
doctrine, I do believe that Cuno has had one very
positive impact — giving an important salience to
the issue of corporate subsidies. There is a big
paradox here: While Cuno’s defenders seek to shift
debate about tax subsidies to the confines of the
judiciary, the great achievement of the Cuno plain-
tiffs and their counsel may be to provoke a healthy

— indeed, overdue — debate in the political
branches and the popular press about state and
municipal subsidies for corporations like Daimler-
Chrysler. A prime example is the House hearing
about Cuno and the legislation it has spawned.
Absent Cuno, it is unlikely that the members of the
House Judiciary Committee would be focusing on
corporate subsidies.

If this debate continues and broadens, Cuno will
have been of great service — even though, as a
substantive matter, that opinion is deeply flawed.

Conclusion
Cuno is convincing neither as a statement of tax

policy nor as an interpretation of the Commerce
Clause. While many opponents of corporate subsi-
dies have rallied around Cuno, the decision permits
most tax and all nontax subsidies. Cuno thus fails to
prevent corporations from whipsawing states with
demands for subsidies. Many Cuno supporters
manifest an unhealthy distrust of democratic deci-
sionmaking. Paradoxically, the greatest and most
beneficial impact of Cuno will be to provoke broader
debate about subsidies for corporations like Daim-
lerChrysler. ✰
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