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Reputation or Lower Taxes?

By Martin A. Sullivan — martysullivan@comcast.net

Who should care what a bunch of Euro Lefties
think about corporate taxes?

According to accounting giant KPMG, the boards
of directors of the world’s largest corporations,
that’s who. ‘‘The emergence of pressure groups
such as the Tax Justice Network in the U.K. is
further evidence of the higher profile of tax on the
wider business stage,’’ KPMG says in a recent
discussion paper, ‘‘Taxes in the Boardroom.’’

In the real world, corporations must
respond to global competition and
fickle shareholders. So we do a lot of
tax planning. But it’s all perfectly
legal.

The aforementioned source of irritation, the Tax
Justice Network, considers profit shifting to tax
havens ‘‘socially destructive and profoundly un-
ethical.’’ Founded in 2003, the group is dedicated to
‘‘increasing citizens’ influence in the democratic
control of taxation.’’ John Christensen, its interna-
tional coordinator, believes that ‘‘the time has come
for the world to wake up and do something about
the fact that tax avoidance, tax competition, and tax
havens cause poverty.’’

A knee-jerk response from tax old-timers might
go something like this: What do those guys know?
They’re just a bunch of radical yahoos. They prob-
ably think a reverse hybrid is the new high-mileage
offering from Ford. In the real world, corporations
must respond to global competition and fickle
shareholders. So we do a lot of tax planning. But it’s
all perfectly legal.

The latest thinking from KPMG, however, sug-
gests a more enlightened attitude: ‘‘The main point
is not that accusations are often unjustified, but the
fact that they are made at all. Tax has news value
now and, although often unfounded, ‘naming and
shaming’ attacks on alleged tax avoiders can dam-
age their reputations in the eyes of important stake-
holders, which can lead to sharp short-term share
price falls and the unwelcome attention of more
than one tax authority.’’

Changing Times
Press attention to accounting scandals and the

use of aggressive tax shelters has translated into
more resources for tax authorities and regulators.
And as sure as night follows day, that makes tax

compliance more onerous and tax planning more
challenging. But in this post-Enron, post-Worldcom,
post-Parmalat world, there’s a new dimension of
risk associated with overambitious efforts to lower
taxes. Now the actions of the tax department can
tarnish a company’s public image.

It’s not just KPMG sounding the alarm. All of the
Big Four accounting firms are urging their clients to
give careful consideration to ‘‘tax risk manage-
ment.’’

Ernst & Young explains the problem from an
historical perspective. The 1980s were about con-
trolling costs. The 1990s were about making a
difference on Wall Street by lowering the effective
tax rates. (For better or worse — most would say for
worse — tax departments were transformed from
cost centers to profit centers.) According to E&Y, in
addition to keeping compliance cost and effective
tax rates low, tax departments must now closely
monitor ‘‘the new and evolving relationship be-
tween the company’s tax affairs and its corporate
reputation.’’

Similarly, Deloitte says that today’s corporate tax
departments have to think outside the box: ‘‘Tax
risks are no longer an issue just between tax au-
thorities and a company. These risks are issues that
can impact a company’s strategy, operations, busi-
ness transactions, other areas of compliance, and
even corporate reputation.’’

To bring home the same point, Pricewaterhouse-
Coopers asks corporate tax directors: ‘‘How will
your CEO react to seeing your tax affairs splashed
all over the front page of a national newspaper (or
even the inside pages)?’’

So What’s New?
OK, maybe this new tax-planning-can-hurt-

reputation thing is a little oversold. Seasoned prac-
titioners have always understood there was an
unwritten reasonableness rule. Even if everything is
perfectly legal, if you get too cute, there is no end to
the trouble you can stir up — with an individual
auditor, with a whole tax agency, with a whole
government.

Even if everything is perfectly legal, if
you get too cute, there is no end to
the trouble you can stir up — with an
individual auditor, with a whole tax
agency, with a whole government.

Of course, you can’t blame the Big Four for trying
to drum up a little business. And surely they’ve
learned a lot of about the effects of accounting
choices on reputation. The dissolution of Arthur
Andersen is still a dark cloud over the profession.
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And the sale of tax shelters is now a major threat to
KPMG. (At the time of this writing, KPMG is
negotiating a deal to settle claims by former clients
and a deferred prosecution agreement with the
Justice Department. The Justice agreement could
include fines up to $500 million. See p. 980)

What’s clear is that tax issues are becoming less
clear. The textbook distinction between evasion and
avoidance is losing its utility. There is something
fuzzy in between. Some call it ‘‘aggressive’’ or
‘‘socially irresponsible’’ tax planning. What exactly
that means, nobody is sure. But right now for
business, governments, and the press, that’s where
the action is.

The reports cited in this article are: ‘‘Taxes in the
Boardroom — A Discussion Paper’’ (http://www.
kpmg.com); ‘‘Tax Risk Management: The Evolving
Role of Tax Directors’’ (http://www.ey.com); ‘‘Tax
Risk Management’’ (http://www.pwcglobal.com);
and ‘‘Tax Risk Management: Deloitte Tax LLP’s
Point of View’’ (http://www.deloitte.com).

Pension Reps Ask for Changes
To Revised Relative Value Regs

By Crystal Tandon — ctandon@tax.org

Pension representatives, actuaries, and a repre-
sentative of several women’s and retiree rights
groups asked the IRS and Treasury to change the
revised regs concerning disclosure of relative value
of optional benefit forms at a hearing last week.

Final regulations under section 417(a)(3) were
issued in December 2003. Those regs required dis-
closure to pension plan participants of the financial
effect of electing optional benefits over the required
qualified joint and survivor annuity option. The
2003 regs were intended to address concerns that
participants receiving retirement benefits as either a
subsidized annuity or as a single lump sum pay-
ment might not be receiving adequate disclosure of
the value of the annuity payment.

In response to commentators’ requests, the effec-
tive date of the 2003 regs was delayed until Febru-
ary 1, 2006, for some benefit plan explanations to
allow more time to complete the review and analy-
sis of the various optional benefit forms. (For the
announcement, see Doc 2004-13575 or 2004 TNT
127-5.)

On January 28, 2005, revised regs on disclosure of
the relative value of optional benefits were issued in
proposed form that would modify the rules in the
final 2003 regs. (For the text of the proposed regs,
see Doc 2005-1691 or 2005 TNT 18-8.)

Social Security Level-Income Options
Representatives from the ERISA Industry Com-

mittee (ERIC) and the American Benefits Council
focused their comments on a provision in the pro-
posed regulations that would cause Social Security
level-income options to be covered by section
417(e).

The provision at issue is in a parenthetical phrase
that identifies Social Security level-income options
as being subject to the present value requirements
for immediate distributions under section 417(e)(3).

ERIC believes ‘417(e) does not apply
to Social Security level-income
options,’ Vine said.

A Social Security level-income option generally
provides a benefit of a single life or joint and
survivor annuity, which is coordinated with the
participant’s expected Social Security income to
provide an aggregate benefit that is roughly level
throughout a participant’s retirement, according to
John Vine of ERIC. When a participant reaches
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