
back 21.4 percent of the promised tax cuts from individu-
als making between $75,000 and $100,000.30 Even without
the AMT, the recent tax cuts would disproportionately
benefit upper-income taxpayers. With the AMT, they
disproportionately benefit the super wealthy, those mak-
ing more than $1 million per year.

We have a tax law that is a mess, overly complex, and
burdensome. Any solution will be extraordinarily costly.

Simply extending the temporary increase in the AMT
exemption and adjusting the AMT for future inflation
would cost $355 billion over the next 10 years, $640
billion if the Bush tax cuts are made permanent.31

The 10-year cost of repealing the individual minimum
tax would be more than $600 billion. If we assume that
the 2001 and 2003 tax cuts were made permanent, the
10-year cost of repeal would be $954 billion.32 Given that
we already are experiencing large federal deficits, all of
that cost would be borrowed. Taking into account the
increased interest expense on account of the additional
federal debt required to finance that cost, repeal would
have a 10-year budgetary effect in excess of $1.2 trillion.

Given the current budgetary problems, it is difficult to
see how either of the above solutions could be accommo-
dated without politically painful offsetting revenue in-
creases or spending cuts. Even the Bush administration
has indicated that it wants the solution to the AMT
problem to be accomplished in the context of a revenue-
neutral tax reform plan. The Bush administration has
delegated the difficult task of accomplishing a revenue-
neutral solution to the AMT to its advisory panel on tax
reform. They should have our sympathy.

Conducting an Acquired Business
In a Lower-Tier Entity

By Robert Willens

At one time, for transactions intended to qualify as
reorganizations, the ‘‘continuity of interest’’ requirement,
which applies without exception to all acquisitive reor-
ganizations, would be flunked if the ‘‘quality’’ of the
continuing interest secured by the acquired corporation’s
shareholders was properly characterized as ‘‘remote.’’
Continuity of interest in turn was considered remote if, as
part of the plan, the shareholders of the acquired corpo-
ration received stock in a corporation that was not
directly operating the acquired business. That notion
found expression in the two cases with which the concept
is most closely identified, Groman and Bashford.1 If an-
other corporation, even a wholly owned subsidiary, was
interposed as part of the transaction between the target
shareholders and the acquired business, the continuity of
interest obtained was regarded as too attenuated to be of
tax significance and therefore the transaction too closely
resembled a sale and was not eligible to partake of the
benefits of the exception to the general rule that states, of
course, that gain realized on the exchange of property for
other property, differing materially either in kind or
extent, is treated as income.2 Congress took steps to limit
that remote continuity notion but oddly never fully
repealed the concept. Thus, except where it has been
expressly abrogated or otherwise overruled, it is prob-
ably prudent to assume that the remote continuity doc-
trine, albeit as a mere shell of its former self, lives on.

Trimming Groman and Bashford’s Sails
Congressional efforts in this area found expression in

the expansion of the reorganization definitions to encom-
pass cases in which the acquiring corporation was a
controlled subsidiary of the corporation the stock of which
was to be issued in the transaction. Not only was the
definition of a reorganization expanded to accommodate
the presence of a controlled subsidiary (which was able to
acquire directly the stock or assets of the acquired
corporation) but the definition of the term ‘‘a party to the
reorganization’’ was similarly expanded so that the re-
ceipt of stock of the controlling corporation, in the case of
such a ‘‘triangular’’ reorganization, would be eligible
under section 354(a)(1) to be received by the exchanging
target shareholders and security holders on a tax-free
basis. The high watermark for that gradual evisceration
of Groman and Bashford was the enactment, in 1968 and
1971 respectively, of sections 368(a)(2)(D) and (E), the

30Written testimony submitted by Leonard Burman to the
Senate Finance Subcommittee on Taxation and IRS Oversight,
May 23, 2005, Table 1. The AMT take-back will be 47 percent for
individuals making between $100,000 and $200,000, 71 percent
for individuals making between $200,000 and $500,000, and 24
percent for individuals making between $500,000 and $1 mil-
lion.

31Congressional Budget Office, The Budget and Economic
Outlook: Fiscal Years 2006 to 2015, January 2005, p. 8.

32James Horney, Center on Budget and Policy Priorities,
‘‘Repealing the Alternative Minimum Tax Without Offsetting
the Cost Would Add $1.2 Trillion to the Federal Debt Over the
Next Decade,’’ June 9, 2005.

1See Groman v. Commissioner, 302 U.S. 82 (1937), and Helvering
v. Bashford, 302 U.S. 454 (1938).

2Reg. section 1.1001-1(a)(1).

Robert Willens is a managing director at Lehman
Brothers Inc., New York.
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provisions that expand the A reorganization definition to
accommodate three-party transactions.3 As Profs. Bittker
and Eustice conclude: ‘‘these triangular merger alterna-
tives are the most commonly-used acquisition tech-
niques.’’4 Also, under section 368(a)(2)(C), in another
blow to the continued vitality of Groman and Bashford,
Congress provided that an acquisitive reorganization
otherwise qualifying as such, would not be disqualified
solely by the fact that all or some of the acquired assets or
stock was transferred to a corporation controlled by the
acquiring corporation.5

Although the notion of remote continuity of interest
was thereby weakened, it was not mortally wounded.
That was so because the specific antidotes to Groman and
Bashford permitted only the introduction of a controlled
subsidiary into the equation. For that purpose, it is clear
that the section 368(c) notion of control is the relevant one
and, in that context, control is defined as the direct
ownership of stock possessing at least 80 percent of the
total combined voting power of all classes of stock
entitled to vote (and direct ownership of at least 80
percent of the total number of shares of each class, if any,
of the issuer’s nonvoting stock).6 Rev. Rul. 56-613, 1956-2
C.B. 212, makes it clear that section 368(c) defines control
only in terms of direct ownership of stock and not in terms of
‘‘practical control.’’ Thus, in the ruling, an acquisition of
a target’s Class B stock in exchange for the issuing
corporation’s voting common stock was not a B reorga-
nization, because the issuing corporation, immediately
after the acquisition, owned directly only 50 percent of
the target’s voting stock. That the issuing corporation’s
wholly owned subsidiary owned the balance of the
target’s voting stock was of no help because, as indicated,
there was, immediately after the stock exchange, an

absence of control — defined, by section 368(c) only in
terms of direct ownership of the requisite quantum of the
target’s voting stock. Thus, it seemed clear that a corpo-
ration attempting to consummate a successful triangular
reorganization could do so only if the acquiring entity
was a first-tier subsidiary of the issuing corporation; a
direct acquisition of the target’s assets or stock by a
lower-tier subsidiary could not constitute a reorganiza-
tion.

Oddly, however, although a first-tier subsidiary had to
function as the acquiring corporation, it seemed, based
on the conclusions reached in Rev. Rul. 64-73, 1964-1 C.B.
142, that the acquired assets or stock, under the authority
of section 368(a)(2)(C), could be ‘‘pushed down,’’ as part of
the overall plan, to lower-tier members of the issuing
corporation’s group. In that ruling, a transaction was
found to qualify as a C reorganization even though the
acquired assets wound up in the hands of a second-tier
subsidiary of the issuing corporation. The IRS has now
explicitly acknowledged what Rev. Rul. 64-73 merely
implied: Section 368(a)(2)(C) is permissive (and not ex-
clusive or restrictive) in scope and it should, even though
the phrase ‘‘controlled corporation’’ is employed therein,
be interpreted broadly. Thus, reg. section 1.368-2(k)(1)
provides that a transaction otherwise qualifying as an A,
B, C, or ‘‘acquisitive’’ G reorganization is not disqualified
when part or all of the acquired assets or stock are trans-
ferred or successively transferred to corporations con-
trolled, in each transfer, by the transferor.7 Moreover, in a
transaction qualifying as an A reorganization by reason
of section 368(a)(2)(E), the stock of the surviving corpo-
ration, or the assets of that surviving corporation or of the
merged corporation, can be, according to reg. section
1.368-2(k)(2), transferred successively to controlled cor-
porations.

That permissiveness, however, would be of no dis-
cernible utility if the continuity of business enterprise
(COBE) rules were not adjusted to accommodate that
permissiveness. They were so adjusted. Reg. section
1.368-1(d) provides that for a transaction to satisfy COBE
the issuing corporation must continue the acquired corpo-
ration’s ‘‘historic’’ business or alternatively use a ‘‘signifi-
cant portion’’ of the acquired corporation’s ‘‘historic
business assets’’ in a business.8 For that purpose, the

3For a transaction to qualify as an A reorganization, by
reason of section 368(a)(2)(D), one corporation must acquire
substantially all of the properties of another corporation in
exchange for stock of a corporation in control of the acquiring
corporation provided that (i) the transaction would have quali-
fied under A had the merger been directly into the controlling
corporation and (ii) no stock of the acquiring corporation is used
in the transaction. The ‘‘would have qualified’’ test means only
that the general requirements of an A reorganization (such as
business purpose and continuity of interest and business enter-
prise) must be met in addition to the special requirements of
section 368(a)(2)(D); it is not relevant whether the merger (into
the controlling corporation) could have been effected pursuant
to state or federal corporation law. See Rev. Rul. 74-297, 1974-1
C.B. 84. A reverse triangular merger will qualify under section
368(a)(1)(A), by reason of section 368(a)(2)(E), if, in the transac-
tion, former shareholders of the acquired corporation exchange,
for voting stock of the controlling corporation, an amount of
stock constituting control and after the transaction that acquired
corporation holds substantially all of its assets as well as a
similar quantum of the assets of the merged corporation.

4Bittker and Eustice, Federal Income Taxation of Corporations
and Shareholders, at para. 12.25(1).

5A transfer of the acquired assets to more than one corpora-
tion controlled by the acquiring corporation is also within the
scope of section 368(a)(2)(C). See Rev. Rul. 68-261, 1968-1 C.B.
147.

6See Rev. Rul. 59-259, 1959-2 C.B. 115.

7See, in this regard, Rev. Rul. 2002-85, 2002-2 C.B. 986, Doc
2002-27007, 2002 TNT 237-13 (a transfer as part of the plan of
acquired assets to a controlled subsidiary will not prevent a
transaction from qualifying as a D reorganization so long as the
transaction meets the continuity of business enterprise require-
ments — if it does the transaction ‘‘will not fail’’ under the
remote continuity principle because the continuity of business
enterprise requirements adequately address all of the issues
raised in Groman and Bashford). The ruling ignores the fact that
section 368(a)(2)(C) does not refer to D reorganizations; the
absence of any reference to D reorganizations in section
368(a)(2)(C) is dismissed because that section is permissive and
not exclusive or restrictive.

8A corporation’s historic business is the one it has ‘‘con-
ducted most recently.’’ However, a corporation’s historic busi-
ness is not one the corporation enters into as part of a plan of
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issuing corporation is treated as holding all of the busi-
nesses and assets of all of the members of its qualified
group and, for good measure, the issuing corporation will
even be treated as conducting a business of a partnership
if (i) the members of the qualified group in the aggregate
own an interest in the business representing a ‘‘signifi-
cant’’ interest (a one-third interest should suffice) or (ii)
those members have active and substantial management
functions as partners with respect to the partnership’s
business.9

Nevertheless, the definitions (of a reorganization) con-
tained in section 368 have not been altered so that in a
three-party transaction that is structured to take advan-
tage of the erosion of the Groman/Bashford rule the
acquiring corporation must still be a first-tier controlled
subsidiary of the corporation whose stock is being issued
to the target’s shareholders in the transaction. What if, for
legal reasons or simply for operational convenience, the
issuing corporation would prefer to have the target’s
operations conducted by a lower-tier subsidiary? We
know we can reach that goal through the drop-down
rules embodied in reg. section 1.368-2(k). In Rev. Rul.
72-576, 1972-2 C.B. 217, the IRS concluded that an acqui-
sition would not be disqualified from being a reorgani-
zation described in section 368(a)(1)(A) and section
368(a)(2)(D), by reason of the subsequent transfer by the
acquiring subsidiary of the acquired assets to the acquir-
ing subsidiary’s controlled subsidiary. The code, the
ruling reasoned, places no restrictions on the application
of section 368(a)(2)(C) to a reorganization that otherwise
qualifies as such under section 368(a)(1)(A) and section
368(a)(2)(D). Moreover, in Rev. Rul. 2001-24, 2001-1 C.B.
1290, Doc 2001-12686, 2001 TNT 87-9, the IRS ruled that a
forward triangular merger in which Corp. T merged with
and into Corp. S, a first-tier subsidiary of Corp. P, would
constitute a ‘‘good’’ reorganization under section
368(a)(1)(A) and section 368(a)(2)(D) even though, as part
of the overall plan, Corp. P transferred the stock of Corp.
S to its wholly owned subsidiary, Corp. S1. The transac-
tion met the COBE requirement, because clearly both
Corp. S and Corp. S1 were members of Corp. P’s quali-
fied group. The ruling also concluded that the legislative
history of section 368(a)(2)(E) suggests that forward and
reverse triangular mergers ‘‘should be treated similarly’’
and, regarding the latter, reg. section 1.368-2(k)(2) pro-
vides that such a transaction will not be disqualified as an
A reorganization because the stock of the surviving cor-
poration is transferred (or successively transferred) to
corporations controlled, in each transfer, by the trans-
feror. The ruling reasoned that Corp. P’s transfer of the
stock of Corp. S to Corp. S1 will not cause it to be treated
as ‘‘not in control’’ of Corp. S and accordingly, the

transaction was a ‘‘good’’ reorganization because stock of
a corporation in control of the acquiring corporation was
in fact used in the transaction.

Thus, as Prof. Martin Ginsburg and Jack Levin point
out in Mergers, Acquisitions and Buyouts, ‘‘the problems
presented by the first-tier subsidiary requirement can be
solved’’ because ‘‘the Internal Revenue Service permits
you to do indirectly what cannot be done directly.’’10 Can
we be even bolder? Can we have the target transfer its
assets directly to a lower-tier subsidiary so that they
never ‘‘touch,’’ even momentarily, the issuing corpora-
tion or the issuing corporation’s directly owned subsid-
iary? That would seem to be an unattainable objective in
light of the fact that the erosion of Groman/Bashford, as far
as the reorganization definitions are concerned, has been
quite measured and, as indicated, that erosion has seem-
ingly been halted at the level of a first-tier subsidiary of
the issuing corporation. Nevertheless, a direct transfer of
the target assets to a lower-tier entity, in a transaction that
can nonetheless qualify as a reorganization, seems eminently
possible.

Direct Transfers to Lower-Tier Subs
In LTR 8941068 (July 19, 1989) the acquired corpora-

tion merged directly into Corp. S2, wholly owned by
Corp. S1, which was in turn wholly owned by Corp. P,
the entity the stock of which was issued to the acquired
corporation’s shareholders in the transaction. Thus, the
acquired corporation’s assets were transferred directly to
a lower-tier subsidiary (of the issuing corporation) rather
than through the issuing corporation and down the chain
to its ultimate destination, the lower-tier entity. The
transaction, on its face, would seem to founder on the
requirement that the acquiring corporation in a potential
reorganization be either the issuing corporation or a
corporation that the latter directly controls.

The transaction nevertheless was found to be a reor-
ganization of the ‘‘cause to be directed’’ variety. The
transaction was seen as a direct acquisition by Corp. P of
the acquired corporation’s assets in exchange for its
voting stock and the assumption of the acquired corpo-
ration’s liabilities followed by successive transfers of the
acquired assets and liabilities to corporations controlled,
in each transfer, by the transferor. That view of the
transaction was supported by the fact that the plan and
agreement of reorganization provided explicitly that
Corp. P was to acquire the target’s assets (and assume its
liabilities) so that when the reorganization became effec-
tive Corp. P at all times had ‘‘dominion and control’’ of
the assets and was therefore regarded as having received
those assets and then having transferred them to Corp. S1
(which in turn conveyed those assets to Corp. S2). Thus,
the transaction qualified as a C reorganization followed
by multiple drop-downs of the acquired assets of the type
envisioned by reg. section 1.368-2(k)(1).11 It should be
noted that the transaction had to be ‘‘tested’’ (for reorga-
nization status) under the more restrictive rules of section

reorganization. Reg. section 1.368-1(d)(2)(iii) and Honbarrier v.
Commissioner, 115 T.C. 300, Doc 2000-25133, 2000 TNT 191-48
(2000).

9See reg. section 1.368-1(d)(4)(iii)(B) and Rev. Rul. 92-17,
1992-1 C.B. 142 (management functions are active and substan-
tial if they entail decisionmaking regarding significant business
decisions and participation in the supervision, direction, and
control of employees of the partnership in their operation of the
partnership’s business).

10See Ginsburg and Levin, Mergers, Acquisitions and Buyouts,
para. 802.6.

11See Rev. Rul. 70-224, 1970-1 C.B. 79.
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368(a)(1)(C) and not under the liberal (in comparison to
section 368(a)(1)(C), which embodies a ‘‘solely for voting
stock’’ requirement) rules that attend A reorganizations.
Although a merger did take place, the parties to that
merger were clearly the acquired corporation and Corp.
S2. Although its dominion and control over the target’s
assets (because it was the party named in the agreement
and plan of reorganization) allowed Corp. P to be seen as
the acquiring corporation in the transaction, that fiction
could not be extended to the point where it was also
viewed as the transferee in the merger. Therefore, its
deemed acquisition of the target’s assets was accom-
plished via an assignment and, in those cases, the parties
must look to the rules of section 368(a)(1)(C) if reorgani-
zation status is to be achieved.12

An increasingly popular acquisition format involves
the use of an unincorporated limited liability company —
a disregarded entity — to function as the acquiring party
in a potential reorganization. Thus, it is now abundantly
clear that, assuming the special requirements of section
368(a)(2)(D) are met, a transaction in which Corp. T
merges with and into an LLC created by Corp. S1, a
controlled subsidiary of Corp. P (the corporation the
stock of which is issued to Corp. T’s shareholders in the
transaction), can qualify as a reorganization (under sec-
tions 368(a)(1)(A) and 368(a)(2)(D)) even though Corp. T’s
assets are transferred directly to a ‘‘remote’’ affiliate (the
LLC) of the issuing corporation. The transaction is a
statutory merger (within the meaning of section
368(a)(1)(A)) because it is a transaction effected under the
laws (not necessarily the corporation laws) of the United
States, or a state, or the District of Columbia, in which all
of the assets and liabilities of each member of the
combining unit (Corp. T) become the assets and liabilities
of one or more members of one other combining unit
(here, the LLC is a member of the combining unit headed
by Corp. P because the term ‘‘combining unit’’ refers to a
corporation and all of its disregarded entities) and the
transaction is not impermissibly ‘‘divisive’’ because the
combining entity (Corp. T) of the transferor combining
unit ceases, in the transaction, its separate legal exist-
ence.13 In this case, however, as contrasted with the
‘‘cause to be directed’’ scenario described above, the
transaction is viewed as though Corp. T merged with and
into Corp. S1, the owner of the disregarded entity. Thus,
here, because the lower-tier entity into which the ac-
quired corporation directly merged is a disregarded
entity, all of its activities, and in the exact form in which

those activities are cast, are attributed to the entity’s
owner and therefore the merger here can be tested for
reorganization status under section 368(a)(2)(D) rather
than under the more restrictive rules of section
368(a)(1)(C).

Rev. Rul. 69-265, 1969-1 C.B. 109, also describes a
technique for directly conveying a target’s assets to a
lower-tier subsidiary in the context of a transaction that
can nevertheless qualify as a reorganization. In that
ruling, the properties of a target corporation were trans-
ferred directly to Corp. S2 in exchange for voting con-
vertible preferred stock issued by its parent, Corp. S1.
However, the conversion feature of the convertible pre-
ferred stock pertained to common stock issued by Corp.
S1’s parent, Corp. P. More specifically, the convertible
preferred stock was convertible, at the holder’s option,
once five years had elapsed from the time of initial
transaction, into common stock of Corp. P. In Situation (1)
of the ruling, the holders of the convertible preferred
stock, when they chose to exercise the conversion privi-
lege, were required to present their stock directly to Corp.
P. That aspect of the security caused the transaction to fail
to qualify as a reorganization. Because Corp. S1 did not,
at the time it issued the convertible preferred stock, own
any stock in Corp. P, it could not issue stock convertible
into Corp. P stock unless the latter had granted Corp. S1
the right to do so. Corp. P granted Corp. S1 that right and
the latter in turn distributed to the target shareholders the
right that Corp. P had granted. Thus, Corp. S1, in the
transaction, issued not only its own voting stock but also
the right that Corp. P had granted. The ruling concludes
that the additional right obtained from Corp. P is ‘‘other
property’’ and therefore the transaction fails the ‘‘solely
for voting stock’’ requirement necessary for C reorgani-
zation status.14 However, in Situation (2), in which the
facts disclose that before the time the conversion privi-
lege can be exercised Corp. P will contribute to Corp. S1
a sufficient number of common shares to honor all
conversions, and the holders of the convertible preferred
stock therefore will be presenting (for conversion) their
stock to Corp. S1, the transaction will in fact qualify as a
C reorganization. In that case, the stock of Corp. P
contributed to the capital of Corp. S1 constitutes ‘‘prop-
erty’’ of Corp. S1 and, like other assets, ‘‘it is subject to
creditor claims.’’ Accordingly, in this case the right to
convert is nothing more than a right to have stock
redeemed for specified property of the issuing corpora-
tion and that right is not, for purposes of section 356,

12In a C reorganization, one corporation must acquire sub-
stantially all of the properties of another corporation in ex-
change solely for its voting stock or the voting stock of a
corporation in control of that acquiring corporation. In deter-
mining whether this ‘‘solely for voting stock’’ requirement is
satisfied, an assumption of liabilities by the acquiring corporation
is disregarded. Here, however, Corp. P was the acquiring
corporation and ultimately the acquired corporation’s liabilities
were assumed by Corp. S2. Nevertheless, the transaction was
found to constitute a C reorganization. Compare Rev. Rul. 70-107,
1970-1 C.B. 78.

13See reg. section 1.368-2 and Rev. Rul. 2000-5, 2001-1 C.B.
436, Doc 2000-2181, 2000 TNT 13-4.

14The use of ‘‘other property’’ is not barred in a C reorgani-
zation if, under the so-called boot relaxation rule, at least 80
percent of the gross value of all of the properties of the acquired
corporation is acquired in exchange for voting stock. For that
purpose, however, liabilities assumed and to which the trans-
ferred property is subject are treated as ‘‘money paid.’’ Accord-
ingly, the boot relaxation rule can be employed only in the
unlikely event the sum of the boot and the liabilities assumed
and to which the transferred property is subject and the
properties not transferred is less than or equal to 20 percent of
the gross value of all of the acquired corporation’s properties.
See reg. section 1.368-2(d)(2) and Rev. Rul. 73-102, 1973-1 C.B.
186.
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other property.15 Of course, in that latter case, only a
Pyrrhic victory is obtained. The conversion will be classi-
fied as a redemption and therefore both the issuing
corporation and the redeemed shareholders will report
income at the time of the conversion, measured, respec-
tively, by the amount by which the value of the Corp. P
common stock exceeds its basis in the hands of Corp. S1
and by the amount by which the value of that Corp. P
common stock exceeds the basis of the Corp. S1 stock
surrendered by the redeemed shareholders.16 With those
principles in mind, given the choice, it seems clearly
more beneficial to structure the transaction to conform to
Situation (1) of the ruling with one important difference.
The business combination should, if possible, take the
form of a merger rather than an assignment. Although
the right obtained from Corp. P that Corp. S1 is deemed
to distribute in the merger will be other property, its
value ought to be de minimis and its classification as
other property should not rob the transaction of its
reorganization status. Unlike a C reorganization, which
embodies a solely-for-voting-stock requirement, only the
continuity of interest requirement need be satisfied for a
merger to qualify as an A reorganization.17 That means
generally that at least 40 percent of the aggregate consid-
eration conveyed to the target shareholders must consist
of equity in a party to the reorganization, a requirement
that should be easily met even though the conversion
feature is, when the convertible stock will be presented
directly to the issuer of the underlying common stock,
characterized as other property. Also, there should be no
corporate-level tax assessed, if Situation (1) is embraced,
because, under section 1032, Corp. P will not recognize
gain on the delivery of its stock to the holders of the
convertible preferred stock when they exercise their
conversion right. As indicated, if Situation (2) is chosen,
the exchanging shareholders will not be in receipt of
boot, but the exchange of Corp. S1 stock for Corp. P stock
will be, as it would be if Situation (1) was selected, a fully
taxable exchange. However, in the Situation (2) case, a
corporate-level tax will also be assessed, a ‘‘cost’’ of the
transaction that can be entirely skirted if the Situation (1)
format is used.18

The Groman/Bashford ‘‘remote continuity’’ principle is
on its last legs. It has been overruled, both statutorily and
by virtue of the issuance of taxpayer-friendly COBE
regulations, in almost all of its manifestations. In fact, if
the ‘‘asset movements’’ in connection with a prospective
reorganization do not cause the transaction to fail to
satisfy the COBE requirement, we can now be assured
that the remote continuity principle will not be invoked
because the COBE requirements ‘‘adequately address’’ all
of the issues raised in Groman and Bashford and their
progeny.19 However, it is abundantly clear that the
Groman/Bashford remote continuity principle still has
some, albeit limited, vitality. Most notably, the reorgani-
zation definitions have not been expanded — at the same
pace as the COBE regulations have — to accommodate
transactions in which the acquiring corporation in the
prospective reorganization is other than a first-tier sub-
sidiary of the issuing corporation. Despite that infirmity,
we have shown how reorganization status is attainable
even when the acquired business is ultimately conducted
by a remote subsidiary of the issuing corporation and it is
even possible for the target’s assets (despite the seem-
ingly inflexible definitional provisions) to be conveyed
directly to the lower-tier entity in a way that does not rob
the transaction of its classification as a reorganization.
Accordingly, running afoul of Groman/Bashford while
conducting acquired businesses in remote entities is now
a relatively difficult feat to accomplish. That said, it can
be done, much to the chagrin of the target shareholders
whose hope for nonrecognition treatment on the ex-
change of their stock will be sacrificed at the altar of the
remote continuity principle. Thus, it is still important to
adhere to the proper form whenever, in a potential
reorganization, the issuing corporation has an interest in
conducting the acquired business at a level below those
corporations within its family in which it owns directly a
section 368(c) controlling interest.

15See LTR 8303010 (Sept. 29, 1982) (a right to put to the issuer
stock received in a reorganization is not ‘‘other property’’ when
it is properly characterized as a right to compel redemption in
exchange for property that is subject to claims of the issuer’s
creditors and the issuer’s risk of insolvency). Such a right,
however, is other property where it confers a benefit that is
independent of the issuer’s solvency. That is why the conversion
right described in Situation (1) of Rev. Rul. 69-265 was regarded
as other property — it eliminated for its holders the risk of loss
on their stock.

16See section 311(b).
17See Rev. Rul. 74-297, supra note 3.
18Reg. section 1.1032-3 would not exempt the acquiring

corporation from gain recognition on the disposition of the
issuing corporation’s stock. That regulation applies only when
the acquiring entity immediately transfers the stock of the
issuing corporation to acquire ‘‘money or other property.’’ Here,
the acquiring corporation is obtaining its own stock in the

transaction and a corporation’s own stock is neither money nor
property. See section 317(a) and reg. section 1.1032-3(c)(2).

19See Rev. Rul. 2002-85, supra note 7.
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