
 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

SHERMAN DIVISION 

BEMONT INVESTMENTS, LLC, by  
and through its Tax Matters Partner,  
 
and 
 
BPB INVESTMENTS, LC, by and  
through its Tax Matters Partner, 
 
  Plaintiffs, 
 
vs. 
 
UNITED STATES OF AMERICA, 
 
  Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 
 
 
 
   Case Nos. 4:07-cv-00009-MHS-DDB; 
   4:07-cv-00010-MHS-DDB 
   (consolidated) 
 
   Hon. Michael H. Schneider 
   Hon. Don D. Bush, M.J. 

 
UNITED STATES’ MOTION FOR SUMMARY JUDGMENT 

Defendant, the United States of America, moves for summary judgment in the above 

captioned action. 

QUESTIONS PRESENTED 

1. Was the transaction executed in 2001 by Plaintiffs that involved digital foreign 

currency swaps (the “Swaps”) a transaction described in, or a transaction that is substantially 

similar to the transactions described in, IRS Notice 2000-44, 2000-2 C.B. 255 (Aug. 13, 2000)? 

2. Does the extended limitation period under 26 U.S.C. § 6501(c)(10) apply to 

Plaintiffs’ 2001 tax year? 

3. Does 26 C.F.R. § 1.752-6 apply to the Swaps transaction? 

For the reasons set forth herein, the Court should answer all three questions in the 

affirmative, and enter judgment as a matter of law in the United States’ favor.  
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BACKGROUND

 A. Introduction. 

On January 9, 2007, Plaintiff, Bemont Investments, LLC (“Bemont”), by and through its 

Tax Matters Partner, BPB Investments, LC, filed the complaint in this action.  Another complaint 

was filed by D. Andrew Beal, as the Tax Matters Partner of BPB Investments, LC (“BPB”) on 

January 9, 2007, and was docketed as Case No. 4:07-cv-00010.  Both suits were filed under 26 

U.S.C. § 6226, and seek the redetermination of adjustments made by the Internal Revenue 

Service (“IRS”) to the federal partnership returns (Forms 1065) filed by Bemont (a/k/a BM 

Investments, LLC) for its taxable year ended December 19, 2001, and by BPB for its taxable 

year ended December 31, 2002.  The Commissioner of Internal Revenue made these adjustments 

by issuing Notices of Final Partnership Administrative Adjustments (“FPAAs”) to Bemont and 

BPB on or about October 13, 2006.  By Order entered June 20, 2007, the Court consolidated 

these two cases and directed the parties to make all filings in Case No. 4:07-cv-00009. 

Several foreign currency swaps (a type of financial derivative instrument) executed in 

2001 by Beal and Tom Montgomery, through Bemont and BPB, are the crux of this federal tax 

case.  As a result of the swaps, BPB reported foreign currency losses of roughly $200 million on 

its 2001 and 2002 partnership returns.  The $200 million of artificial foreign currency losses 

reported by BPB, in turn, flowed through chiefly to Beal, and in small part to Montgomery, who 

claimed these losses as deductions on their 2001 and 2002 individual tax returns (Forms 1040). 

But the $200 million of losses from the sale of Australian currency claimed by Plaintiffs 

are not allowable for federal income tax purposes.  Plaintiffs engaged in an abusive tax shelter 

commonly known in tax circles as a Son of BOSS transaction.  See IRS Notice 2000-44, 2000-2 

C.B. 255, 2000 WL 1138430 (Aug. 13, 2000).  Several key facts compel this conclusion.  
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► BPB simultaneously entered into two “Long Swaps” and two offsetting “Short Swaps” 
with Deutsche Bank.  The Swaps called for BPB and Deutsche Bank to exchange various 
payments pegged to U.S. dollars (USD$) and Australian dollars (AUD$).  Given the 
payments to be exchanged by BPB and Deutsche Bank, the Swaps had a net cost to BPB 
approximating USD$2,500,000. 

 
► BPB then transferred the Swaps to Bemont, a purported partnership. 
 
► When BPB transferred the Swaps to Bemont, Plaintiffs grossed up the basis of the Long 

Swaps to USD$202,500,000 for income tax purposes and, consequently, treated the basis 
of BPB’s interest in Bemont as having increased by USD$202,500,000.1

 
► In taking these steps, Plaintiffs ignored their obligation to make payments to Deutsche 

Bank – the same obligation that reduced the net value of the Swaps to Plaintiffs to 
only USD$2,500,000 – on the theory that it was not a “liability” for tax purposes. 

 
► The end result of the payments exchanged under the Swaps was that Bemont received net 

payments of AUD$4,849,660 (equivalent to USD$2,494,421) from Deutsche Bank. 
 
► Shortly after the Swaps terminated, Plaintiffs caused Bemont to terminate for tax 

purposes and transfer the AUD$4,849,660 to BPB. 
 
► BPB treated the AUD$4,849,660 as if it had a basis of roughly USD$202,500,000 – a 

substitute, in essence, for BPB’s alleged basis in Bemont – for income tax purposes. 
 
► Through this alchemy, Plaintiffs claimed nearly USD$200,000,000 of artificially inflated 

foreign currency loss deductions on BPB’s partnership returns for 2001 and 2002. 
 

We now turn to Plaintiffs’ Son of BOSS transaction in greater detail. 

 B. Mechanics of Plaintiffs’ Son of BOSS Transaction. 

Solely for purposes of this summary judgment motion, the United States asks the Court to 

accept the following matters as true. 

On September 13, 2001, Beal Financial Corporation, a Texas corporation 99 percent 

owned by Beal, distributed a dividend consisting of 7,678,467 shares of Solution 6 stock, plus 

Australian cash of AUD$7,625 to Beal.2  The Solution 6 shares were valued at Beal Financial 

Corporation’s average cost per share, or USD$4,000,000.  That same day, Beal formed BPB, a 

                                                 
1  Basis is the mechanism by which the tax law measures the cost of an asset for purposes of determining 
gain or loss when the asset is sold.  See generally 26 U.S.C. §§ 1001, 1011, 1012, 1016.  
2  Solution 6 Holdings, Ltd. (“Solution 6”) was publicly traded on the Australian Stock Exchange. 
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Texas limited liability company in which he had a 100 percent interest.  Beal contributed 

USD$5,000,000 cash and the 7,678,467 shares of Solution 6 to BPB.  (Ex. 1 at 4-5.) 3

On September 14, 2001, BPB entered into four digital foreign currency swaps with 

Deutsche Bank AG London (the “Swaps”), involving payments pegged to U.S. dollars (USD$) 

and Australian dollars (AUD$).  Two of the swap contracts, known as the “Long Swaps,” called 

for BPB to pay Deutsche Bank a “yield adjustment fee” of USD$101,250,000 for each Long 

Swap on the date it was entered into, or USD$202,500,000 in total.  (Ex. 1 at 5.)  The second two 

swap contracts, known as the “Short Swaps,” called for Deutsche Bank to pay BPB a yield 

adjustment fee of USD$98,750,000 for each Short Swap on the date it was entered into, or 

USD$197,500,000 in total.  (Id. at 6.)  At inception, due to the offsetting yield adjustment fees, 

the net cost of the four Swaps to BPB was USD$5,000,000 (i.e., USD$202,500,000 payable by 

BPB to Deutsche Bank, minus USD$197,500,000 payable by Deutsche Bank to BPB). 

The Swaps provided, however, that on several “exchange dates” ranging from October 17 

to November 30, 2001, BPB and Deutsche Bank were to make offsetting fixed payments to each 

other, resulting in net payments of AUD$4,849,660 by Deutsche Bank to BPB, or 

USD$2,500,000 based on the original exchange rate.  (Ex. 1 at 5-7.)  As a result of these fixed 

payments, BPB’s net cost of entering into the two Long Swaps and the two Short Swaps was 

USD$2,500,000 (i.e., the USD$202,500,000 yield adjustment fee payable by BPB for the Long 

                                                 
3  Exhibit 1 is an excerpt from a December 2001 tax opinion titled “Investments in Foreign Currency 
Swaps,” provided by Coscia Greilich & Company LLP, a Plano, Texas, accounting firm, to Beal and 
Montgomery.  To several interrogatories served by the United States, Plaintiffs respond by asserting the 
answers are found in the Coscia Greilich tax opinion.  (Ex. 2 at 18-21 (responses to Interrogatories Nos. 
18-22).)  Plaintiffs’ interrogatory responses are adoptive admissions that concede the accuracy of the 
matters set forth in the Coscia Greilich tax opinion.  In re Japanese Electronic Products, 723 F.2d 238, 
301 (3d Cir. 1983), rev’d on unrelated grounds, 475 U.S. 574 (1986)); Gridiron Steel Co. v. Jones & 
Laughlin Steel Corp., 361 F.2d 791, 794 (6th Cir. 1966) (citing Heilig v. Studebaker Corp., 347 F.2d 686 
(10th Cir. 1965)); Grundberg v. Upjohn Co., 137 F.R.D. 365, 370 (D. Utah 1991); Harris v. United 
States, 834 A.2d 106, 117-18 (D.C. 2003); Herdlein Technologies, Inc. v. Century Contractors, Inc., 147 
F.R.D. 103, 105 (W.D.N.C. 1993).  
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Swaps, minus the USD$197,500,000 yield adjustment fee payable by Deutsche Bank for the 

Short Swaps, minus the USD$2,500,000 of scheduled net fixed payments to BPB from Deutsche 

Bank).  Plaintiffs take the position that they could not have known the actual net cost of the 

Swaps at their inception, given exchange rate movements, until all the fixed payments due under 

the Swaps were made.  (Ex. 1 at 6-7.)4

On September 25, 2001, BPB contributed the 7,678,467 shares of Solution 6 stock, 

valued at USD$4,000,000, and the four Swaps, valued at USD$5,000,000 (their net cost at 

September 14, 2001), to Bemont (then known as BM Investments, LLC), a newly formed 

Delaware limited liability company, for a 99 percent capital interest and a 90 percent profits 

interest.  At the time of the contribution, the Swaps were out of the money.  Montgomery 

contributed USD$64,862 and 50,000 shares of Solution 6 stock for the remaining one percent 

capital interest and 10 percent profits interest in Bemont.  (Ex. 1 at 7-8.)  

On the exchange dates, October 17, October 24, November 15, and November 30, 2001, 

Deutsche Bank made Australian currency payments to Bemont totaling AUD$4,849,660, 

equivalent to USD$2,494,421.  After the fixed payments were made, the actual net cost of 
                                                 
4  These fixed payments are summarized below. 
        Payment to BPB from Bank 
 Exchange Date     Instrument   (Payment by BPB to Bank) 
 
 October 17, 2001 First Short Swap ($AUD)              874,151,309 
 October 17, 2001 First Long Swap   (872,938,894) 
 October 24, 2001 Second Short Swap    874,151,309 
 October 24, 2001 Second Long Swap   (872,938,894) 
 November 15, 2001 First Short Swap    874,151,309 
 November 15, 2001 First Long Swap   (872,938,894) 
 November 30, 2001 Second Short Swap    874,151,309 

November 30, 2001 Second Long Swap   (872,938,894) 
 
Net fixed payments to BPB from Bank  ($AUD)      4,849,660 

The swap agreements also provided that, if the foreign exchange rate between U.S. dollars and Australian 
dollars hit certain “strike exchange rates” on specified “rate determination dates,” ranging from October 
15 to November 28, 2001, BPB and Deutsche Bank would be obligated to make variable payments to 
each other.  (Ex. 1 at 5-6.)  No variable payments were ever made under the Swaps.  (Id. at 10.)   
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entering into the Swaps was USD$2,505,579  (i.e., the USD$202,500,000 yield adjustment fee 

paid by BPB for the Long Swaps, minus the USD$197,500,000 yield adjustment fee paid by 

Deutsche Bank for the Short Swaps, minus the actual net Australian currency payments by 

Deutsche Bank to Bemont, equivalent to USD$2,494,421).  (Ex. 1 at 10.) 

On December 7, 2001, Bemont distributed 7,678,467 shares of Solution 6 stock back to 

BPB.  These shares represented the number of Solution 6 shares that BPB originally contributed 

to Bemont on September 25, 2001.  (Ex. 1 at 10.) 

On December 17, 2001, BPB acquired Montgomery’s interest in Bemont for 215,000 

shares of Solution 6 stock, AUD$13,000, and USD$150,000.  As a result, BPB became the sole 

member of Bemont.  (Ex. 1 at 11.)  After December 17, 2001, and continuing into early 2002, 

BPB disposed of the AUD$4,849,660 in Australian currency.  On its 2001 and 2002 federal 

partnership returns, BPB reported foreign currency losses of USD$151,118,838 and 

USD$46,410,197, respectively, with respect to dispositions of Australian currency.5

 C. Plaintiffs’ Tax Position. 

Plaintiffs argue that BPB’s adjusted basis in the Long Swaps, for purposes of determining 

gain or loss upon a sale or other disposition of the Long Swaps, pursuant to sections 1001, 1012, 

and 1016 of the Internal Revenue Code, Title 26 U.S.C., equaled the USD$202,500,000 yield 

adjustment fee paid by BPB to Deutsche Bank under the terms of the Long Swaps, supra, plus 

any other costs of acquiring the Long Swaps.  (Ex. 1 at 36, 64-65.) 

Plaintiffs take the position that Bemont was a partnership for federal income tax 

purposes.  Further, Plaintiffs contend that BPB’s transfer of the Swaps and the 7,678,467 shares 

of Solution 6 stock to Bemont on September 25, 2001, was a nontaxable contribution of property 

to partnership capital under 26 U.S.C. § 721(a).  (Ex. 1 at 23-24, 46-47.) 

                                                 
5  See Ex. 3 at 3-4, Plaintiffs’ responses to Requests for Admissions Nos. 39, 42. 
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Plaintiffs also contend that BPB’s basis in the interest it acquired in Bemont, following 

the September 25, 2001 capital contribution, was equal to BPB’s basis in the Long Swaps 

(approx. USD$202,500,000), plus BPB’s basis in the 7,678,467 shares of Solution 6 stock 

(USD$4,000,000), pursuant to 26 U.S.C. § 722.  (Ex. 1 at 54.)  What is more, Plaintiffs assert 

that Bemont’s basis in the Long Swaps equaled BPB’s alleged USD$202,500,000 basis in the 

Long Swaps, pursuant to 26 U.S.C. § 723.  (Id. at 65.) 

But what of Plaintiffs’ offsetting obligation to make payments to Deutsche Bank 

under the Swaps that BPB ostensibly contributed to Bemont?   

Ordinarily a partnership’s assumption of a partner’s liability is treated as a distribution of 

money by the partnership to the partner.  26 U.S.C. § 752(b).  This deemed distribution of 

money, in turn, reduces the partner’s basis in its partnership interest.  26 U.S.C. § 733.  Plaintiffs 

acknowledge that if their payment obligations to Deutsche Bank were a liability under 26 U.S.C. 

§ 752(b), then BPB’s basis in Bemont must be reduced accordingly.  (Ex. 1 at 55.) 

Plaintiffs theorize, however, that BPB’s transfer of the Swaps to Bemont resulted in no 

deemed distribution of money by Bemont to BPB, pursuant to 26 U.S.C. § 752(b), because 

Plaintiffs’ payment obligations to Deutsche Bank under the Swaps did not constitute a “liability” 

under § 752.  (Ex. 1 at 47-48, 55-62.)  As support for this theory, Plaintiffs contend that “the 

claims of [Deutsche] Bank against BPB under the Short Swap were entirely speculative and 

contingent, because it was unknown whether the Short Swap would be in-the-money on its 

termination.”  (Id. at 56.)6  Based on Helmer v. Commissioner, T.C. Memo. 1975-160, 1975 WL 

2787, 34 T.C.M. (CCH) 727 (1975), and related authorities, Plaintiffs conclude that their 

payment obligations under the Swaps, given their supposed contingent nature, were not a 

                                                 
6  See also id. at 63 (“[E]ven if the obligation under the Short Swap is considered a liability, it is more 
likely than not that the amount of the ‘liability’ would be considered zero because the Short Swaps were 
out-of-the-money on the date of the contribution.”).  
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“liability” for purposes of 26 U.S.C. § 752(b).  (Ex. 1 at 61 (“[B]ased on the Helmer case, it is 

more likely than not that the Short Swap would not be considered a ‘liability’ for purposes of 

Code Section 752.”); id. at 63 (“[I]t is more likely than not that the obligation to make fixed 

payments under the Long Swap are not liabilities for purposes of Code Section 752.”).)7

Applying this one-sided view, Plaintiffs treat the Long Swaps as having a basis of 

USD$202,500,000, but disregard the offsetting payments they were obligated to make under the 

Swaps.  Simply stated, Plaintiffs assume their payment obligations under the Swaps must be 

“consign[ed] . . . to oblivion.”  Cemco Investors, LLC v. United States, 515 F.3d 749, 751 (7th 

Cir. 2008).  On this dubious assumption, Plaintiffs seek to artificially inflate BPB’s basis in the 

Long Swaps, BPB’s basis in Bemont, and Bemont’s basis in the Long Swaps that it received 

from BPB, by nearly USD$200 million. 

Plaintiffs’ next feat of legerdemain was the termination of Bemont for federal income tax 

purposes.  As noted, BPB acquired Montgomery’s interest in Bemont on December 17, 2001, 

whereupon BPB became the sole member of Bemont.  (Ex. 1 at 11.)  According to Plaintiffs, a 

constructive termination of Bemont under 26 U.S.C. § 708(b)(1)(A) resulted for federal income 

tax purposes.  (Id. at 70.)  Due to Bemont’s constructive termination, BPB received a 

constructive distribution of Bemont’s assets.  (Id. at 71.)  Bemont’s only asset on December 17, 

2001 was Australian currency (approx. AUD$4,849,660).  (Id. at 72.)  Plaintiffs contend that 

BPB and Bemont recognized no gain or loss upon Bemont’s distribution of Australian currency 

to BPB.  (Id. at 71-73.)  Plaintiffs also assert that BPB’s basis in the Australian currency that it 

was deemed to receive from Bemont on December 17, 2001, was equal to BPB’s alleged basis in 

                                                 
7  See also Exhibit 4 (Joint Conference Report, filed June 19, 2007 (docket No. 14), at 3-4 (Plaintiffs’ 
contention, citing Helmer, 34 T.C.M. 727, that “under I.R.C. § 752, contingent obligations, and more 
specifically short option positions, are not ‘liabilities’ when they are assumed by a partnership”)).  
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its interest in Bemont immediately before Bemont’s constructive termination, pursuant to 26 

U.S.C. § 732(b).  (Id. at 73-74.) 

To put this matter in perspective, BPB received Australian currency of roughly 

AUD$4,849,660, equivalent to USD$2,494,421, when Bemont was deemed to terminate on 

December 17, 2001.  Plaintiffs admit that their actual “net cost of entering into the [Swap] 

Transactions was USD$2,505,579 or USD$5,000,000 less the net fixed payments received of 

USD$2,494,421.”  (Ex. 1 at 10.)  Yet, through the paper shuffling described above – whereby 

BPB transferred the Swaps to Bemont on September 25, 2001, after which Bemont flipped the 

AUD$4,849,660 generated by the Swaps back to BPB on December 17, 2001 – Plaintiffs seek to 

artificially inflate the basis of the Australian currency to nearly USD$200 million, and claim a 

like amount of phantom foreign currency losses for federal income tax purposes.  For the reasons 

stated below, the Court should enter summary judgment for the United States, and sustain the 

Commissioner’s disallowance of the foreign currency losses claimed by Plaintiffs. 

ARGUMENT 

We begin by showing the Swaps were a transaction described in, or a transaction that is 

substantially similar to the transactions described in, Notice 2000-44.  This fact leads in turn to 

the extended limitation period applicable to undisclosed Notice 2000-44 transactions, 26 U.S.C. 

§ 6501(c)(10), under which the FPAA issued to Bemont for the 2001 tax year was timely.  Next 

we demonstrate that 26 C.F.R. § 1.752-6 applies to the Swaps transaction, and eliminates the 

artificially inflated foreign currency losses claimed by Plaintiffs.  

 1. The Swaps Were a Notice 2000-44 Transaction. 

As explained above, Plaintiffs contend that BPB’s basis in the interest it acquired in 

Bemont, due to BPB’s transfer of the Swaps to Bemont on September 25, 2001, should be 

increased by BPB’s alleged basis in the Long Swaps, approximately USD$202,500,000, pursuant 
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to 26 U.S.C. § 722.  (Ex. 1 at 54.)  Plaintiffs urge that Bemont’s basis in the Long Swaps equaled 

BPB’s alleged USD$202,500,000 basis in the Long Swaps, pursuant to 26 U.S.C. § 723.  (Id. at 

65.)  In Plaintiffs’ view, their offsetting payment obligations under the Swaps, also transferred to 

Bemont by BPB, resulted in no reduction of basis.  Plaintiffs theorize that their payment 

obligations were not a “liability” under 26 U.S.C. § 752(b) because they were contingent, not 

fixed, in nature.  (Id. at 61.)  On such reasoning, Plaintiffs contend they may balloon 

AUD$4,849,660 (roughly USD$2,494,421) into nearly USD$200 million of phantom foreign 

currency loss deductions for federal income tax purposes. 

Plaintiffs are wrong.  The Swaps transaction was an abusive Son of BOSS tax shelter 

described in IRS Notice 2000-44, 2000-2 C.B. 255.  Issued on August 13, 2000, Notice 2000-44 

“gave notice that Son-of-BOSS transactions were officially ‘listed,’ meaning the IRS would 

aggressively pursue all taxpayers who had engaged in them.”  Kligfeld Holdings v. 

Commissioner, 128 T.C. 192, 198, 2007 WL 1556083 (2007); see also Cemco Investors, 515 

F.3d at 751 (“[T]he IRS . . . issued Notice 2000-44, 2000-2 C.B. 255, alerting taxpayers to its 

view that Helmer could not be relied on, that purported losses from transactions that assigned 

artificially high basis to partnership assets would be disallowed, and that formal regulations to 

this effect were on their way.”); Salman Ranch Ltd. v. United States, 79 Fed. Cl. 189, 192 n.5 

(2007) (“Notice 2000-44 put taxpayers on notice that the IRS deemed Son of BOSS transactions 

as officially ‘listed transactions’ that may be subject to challenge under § 752 . . . .”) (internal 

quotation and alternation omitted)), rev’d on other grounds, 573 F.3d 1362 (Fed. Cir. 2009). 

Notice 2000-44 addresses “arrangements [that] purport to give taxpayers artificially high 

basis in partnership interests and thereby give rise to deductible losses on disposition of those 

partnership interests.”  Notice 2000-44, 2000-2 C.B. 255.  One such arrangement “involves a 

taxpayer’s borrowing at a premium and a partnership’s subsequent assumption of that 
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indebtedness.”  Id.; see Klamath Strategic Inv. Fund, LLC v. United States, 472 F. Supp. 2d 885, 

896-98 (E.D. Tex. 2007) (Ward, J.) (invalidating Notice 2000-44 transaction involving loan 

premiums for lack of economic substance), aff’d in part and  vacated in part sub nom., Klamath 

Strategic Inv. Fund ex rel. St. Croix Ventures v. United States, 568 F.3d 537 (5th Cir. 2009).. 

Another type of Notice 2000-44 transaction involves offsetting options.8  In Jade 

Trading, LLC v. United States, 80 Fed. Cl. 11 (2007), appeal pending, No. 08-5045 (Fed. Cir.), 

the Court of Federal Claims addressed foreign currency option transactions that were remarkably 

similar to the foreign currency swaps executed by Plaintiffs here.  In Jade Trading, the taxpayers 

simultaneously purchased and sold offsetting call options on euros (€), contributed the offsetting 

call options to a partnership, included the premium for the purchased call option in determining 

their basis in the partnership, ignored the premium for the sold call option, and claimed over $40 

million of artificially inflated losses for federal income tax purposes.  Like Plaintiffs here, the 

                                                 
8  As Notice 2000-44 explains: 

In another variation, a taxpayer purchases and writes options and purports to create 
substantial positive basis in a partnership interest by transferring those option positions to 
a partnership.  For example, a taxpayer might purchase call options for a cost of $1,000X 
and simultaneously write offsetting call options, with a slightly higher strike price but the 
same expiration date, for a premium of slightly less than $1,000X.  Those option 
positions are then transferred to a partnership which, using additional amounts 
contributed to the partnership, may engage in investment activities. 
 
Under the position advanced by the promoters of this arrangement, the taxpayer claims 
that the basis in the taxpayer's partnership interest is increased by the cost of the 
purchased call options but is not reduced under § 752 as a result of the partnership’s 
assumption of the taxpayer’s obligation with respect to the written call options.  
Therefore, disregarding additional amounts contributed to the partnership, transaction 
costs, and any income realized and expenses incurred at the partnership level, the 
taxpayer purports to have a basis in the partnership interest equal to the cost of the 
purchased call options ($1,000X in this example), even though the taxpayer’s net 
economic outlay to acquire the partnership interest and the value of the partnership 
interest are nominal or zero.  On the disposition of the partnership interest, the taxpayer 
claims a tax loss ($1,000X in this example), even though the taxpayer has incurred no 
corresponding economic loss.  

Notice 2000-44, 2000-2 C.B. 255. 
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taxpayers in Jade Trading relied on Helmer, 34 T.C.M. 727, and argued that the sold call options 

were contingent obligations, not liabilities under 26 U.S.C. § 752(b).  Jade Trading, 80 Fed. Cl. 

at 13. 

Rejecting the taxpayers’ position and sustaining the Commissioner’s disallowance of the 

artificially inflated losses, the Court of Federal Claims stated: 

Plaintiffs’ Jade transactions fit within the parameters of the “Son of BOSS” tax 
shelter.  A “Son of BOSS” transaction is defined as a variation of a slightly older 
alleged tax shelter known as BOSS, an acronym for “bond and options sales 
strategy.”  There are a number of different types of Son-of-BOSS transactions, but 
what they all have in common is the transfer of assets encumbered by significant 
liabilities to a partnership, with the goal of increasing basis in that partnership.  
The liabilities are usually obligations to buy securities, and typically are not 
completely fixed at the time of transfer.  This may let the partnership treat the 
liabilities as uncertain, which may let the partnership ignore them in computing 
basis.  If so, the result is that the partners will have a basis in the partnership so 
great as to provide for large – but not out-of-pocket – losses on their individual 
tax returns. 

 
Jade Trading, 80 Fed. Cl. at 57 n.83 (internal quotation omitted) (quoting Salman Ranch, 79 

Fed. Cl. at 192 n.5; Kligfeld Holdings, 128 T.C. at 194); accord Klamath, 440 F. Supp. 2d at 

624-25 (noting application of Notice 2000-44 to transactions involving offsetting options).  

Three other courts have joined Jade Trading in holding that the offsetting option shelter 

described in Notice 2000-44 lacks economic substance.  See Maguire Partners-Master 

Investments, LLC v. United States, 2009 WL 279100 (C.D. Cal. Feb. 4, 2009); Stobie Creek 

Invs., LLC v. United States, 82 Fed. Cl. 636 (2008), appeal pending. No. 08-5190 (Fed. Cir.); 

New Phoenix Sunrise Corp. v. Comm’r, 132 T.C. No. 9, at *39 (April 9, 2009); see also Cemco 

Investors, 515 F.3d at 751-52. 

Plaintiffs admit that when they filed their 2001 and 2002 partnership returns, they were 

aware of Notice 2000-44, which alerted taxpayers that tax benefits claimed for Son of BOSS 

Page 12 of 30 



 

transactions are invalid.9  As we understand it, Plaintiffs’ position is that their Swaps transaction 

was not a Son of BOSS transaction under Notice 2000-44 because it used offsetting financial 

instruments that on paper were termed “swaps,” rather than “options,” to create artificially 

inflated loss deductions for tax purposes.  This is a distinction without a difference.  In the first 

place, Plaintiffs have conceded that the Long Swaps and Short Swaps were economically akin to 

offsetting foreign currency options.10  Indeed, Plaintiffs’ economic expert, Don M. Chance, 

admitted at his most recent deposition that “these are options” and “I’m not sure why that 

terminology [swaps] was used, but they’re effectively options.”11  Moreover, Notice 2000-44 

transactions are not limited to the two examples, involving loan premiums and offsetting options, 

to which the Notice explicitly refers.  To the contrary, Notice 2000-44 expressly provides that 

the “purported losses from these transactions (and from any similar arrangements designed to 

produce noneconomic tax losses by artificially overstating basis in partnership interests) are not 

allowable as deductions for federal income tax purposes.”  Notice 2000-44, 2000-2 C.B. 255 

(emphasis added). 

For example, in another type of Son of BOSS transaction, not specifically described in 

Notice 2000-44, the taxpayer enters into a short sale of Treasury securities, contributes the short 

position to a partnership, reports a partnership basis that is increased by the cash proceeds from 

the Treasury short sale, disregards the offsetting obligation to replace the Treasuries, and claims 

artificially inflated loss deductions for tax purposes.  See COLM Producer, Inc. v. United States, 

460 F. Supp. 2d 713 (N.D. Tex. 2006), aff’d sub nom., Kornman & Assocs. v. United States, 527 

                                                 
9  Ex. 3 at 6-7, responses to Requests for Admissions Nos. 49-51.  
10  See Exhibit 5 at 5 (Plaintiffs’ assertion that their Swaps transaction was driven by “the business need 
for currency options”) (emphasis added).  
11  Ex. 10 Deposition of Don Chance, at pp. 35-36.  
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F.3d 443 (5th Cir. 2008).12  Courts recognize that such Treasury short sale arrangements are 

Notice 2000-44 transactions.  Desmet v. Commissioner, 581 F.3d 297, 299-300 (6th Cir. 2009) 

(describing Treasury short sale arrangement as Son of BOSS transaction under Notice 2000-44); 

Kligfeld Holdings, 128 T.C. at 195-98 (same); Salman Ranch, 79 Fed. Cl. at 191-92 & n.5 

(same).  In design and purpose – the creation of artificially inflated losses through the 

contribution of offsetting financial positions to a partnership – the Swaps transaction executed by 

Plaintiffs mirrors the Treasury short sale scheme addressed by the foregoing cases. 

Plaintiffs attempt to deflect attention from the Swaps transaction by reference to their 

investment in Solution 6 stock.  This argument is an unmistakable red herring. Plaintiffs have 

argued: 

This is not a Son of Boss transaction.  The Government’s attempt to categorize it 
as such minimizes the scope of the anticipated controversy.  This case involves 
the tax fallout of an aborted attempt to take over a publicly traded Australian 
corporation: Solution Six. . . . 13

 
The Court should reject Plaintiffs’ transparent attempt to sanitize their abusive Son of 

BOSS transaction by coupling it with an investment in Solution 6 stock that played no role in 

generating the $200 million of artificially inflated losses claimed by Plaintiffs.  Income taxation 

is based on a transaction’s substance, not the mere form chosen by the taxpayer.  Gregory v. 

Helvering, 293 U.S. 465, 469 (1935); Freytag v. Commissioner, 904 F.2d 1011, 1015 (5th Cir. 

1990).  The Fifth Circuit recently emphasized this point stating, “that when applying the 

economic substance doctrine, the proper focus is on the particular transaction that gives rise to 

                                                 
12  In their prior submissions to the Court, Plaintiffs have conceded the close kinship of their Swaps 
transaction to the Treasury short sale transaction at issue in COLM Producer (aff’d sub. nom. Kornman & 
Assoc.) (Ex. 4 at 4; Ex. 5 at 5 n.21.)  
13  United States’ Unopposed Motion to Amend July 12, 2007 Scheduling Order, filed August 2, 2007 
(docket No. 18), ¶ 14.)  The statement quoted above was inserted (at Plaintiffs’ insistence) as a statement 
of Plaintiffs’ position in our unopposed motion to amend the July 12, 2007 scheduling order.  But we 
made clear the United States’ view that Plaintiffs’ allegations “lack merit.”  Id. at ¶ 11.  
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the tax benefit, not collateral transactions that do not produce tax benefits.”  Klamath, 586 F.3d 

545.  The merits of this case hinge on whether the $200 million of foreign currency loss 

deductions claimed by Plaintiffs had any economic substance for tax purposes, or were 

artificially inflated losses created by sham transactions.  See Freytag, 904 F.2d at 1015 (“[S]ham 

transactions are not recognized for tax purposes, and losses allegedly generated by such 

transactions are not deductible.”).  Here, as a later section of this memorandum explains, a 

Treasury regulation, 26 C.F.R. § 1.752-6, instructs that Plaintiffs’ claimed foreign currency loss 

deductions lacked economic substance because Plaintiffs’ payment obligations under the Swaps 

were a “liability” for purposes of 26 U.S.C. § 752(b). 

The Fifth Circuit is not the only circuit that recognizes the “transaction to be analyzed is 

the one that gave rise to the alleged tax benefit.”  See Coltec Indus., Inc. v. United States, 454 

F.3d 1340, 1356-57 (Fed. Cir. 2006); James v. Commissioner, 899 F.2d 905, 910 (10th Cir. 

1990) (“These sales cannot be legitimized merely because they were on the periphery of some 

legitimate transactions.”); see also Black & Decker Corp. v. United States, 436 F.3d 431, 441 

(4th Cir. 2006); Nicole Rose Corp. v. Commissioner, 320 F.3d 282, 284 (2d Cir. 2003) (per 

curiam); Andantech L.L.C. v. Commissioner, 331 F.3d 972, 980 (D.C. Cir. 2003) (taxpayer’s 

contention that it had legitimate expectation of business profits held irrelevant to economic 

substance analysis, where “there was no evidence of a non-tax need to form the partnership in 

order to take advantage of the potential profits of the business”);  ACM P’ship v. Commissioner, 

157 F.3d 231, 260 & n.57 (3d Cir. 1998).  Thus, courts agree that the “relevant inquiry is 

whether the transaction from which the deductions arose had economic substance.”  Transcapital 

Leasing Associates 1990-II, L.P. v. United States, 2006 WL 897723, *28 (W.D. Tex. 2006), aff’d 
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per curiam by unpublished opinion, 2007 WL 2461825 (5th Cir. 2007).  Plaintiffs, as they must, 

concede this point.14

Here, the Long Swaps and Short Swaps were the transactions that allegedly gave rise to 

the $200 million of foreign currency losses claimed by Plaintiffs.  Plaintiffs’ investment in 

Solution 6 stock had nothing whatsoever to do with the $200 million of artificially inflated 

foreign currency losses at issue.  Indeed, Plaintiffs admit they did not attempt to manufacture 

phantom losses by artificially inflating the basis of their Solution 6 stock.15

To explain, Plaintiffs contend the 7,678,467 shares of Solution 6 stock had a cost basis of 

USD$4,000,000 in BPB’s hands, immediately prior to Bemont’s formation on September 25, 

2001.  (Ex. 1 at 20.)  Plaintiffs also contend that BPB’s contribution of the 7,678,467 shares of 

Solution 6 stock to Bemont on September 25, 2001, was a nontaxable contribution to partnership 

capital under 26 U.S.C. § 721(a).  (Id. at 46-47.)  Accepting Plaintiffs’ contentions at face value, 

Bemont thereby succeeded to BPB’s USD$4,000,000 cost basis in the 7,678,467 shares of 

Solution 6 stock.  26 U.S.C. § 723.  In addition, Plaintiffs contend that when Bemont distributed 

the 7,678,467 shares of Solution 6 stock back to BPB on December 7, 2001 – the same 7,678,467 

shares that BPB allegedly contributed to Bemont on September 25, 2001 – no gain or loss was 

recognized by BPB.  (Ex. 1 at 67-69.)  Further, Plaintiffs argue that “BPB’s basis in the shares of 

Solution 6 would be [Bemont’s] adjusted basis in the stock immediately before the distribution 

or USD$4,000,000.”  (Ex. 1 at 69.) 

In other words, according to Plaintiffs, BPB transferred 7,678,467 shares of Solution 6 

stock with a basis of USD$4,000,000 to Bemont on September 25, 2001, got back the same 

                                                 
14   See Ex. 5 at 1 (“[W]hen examining transactions that are challenged by the IRS, courts regularly hold 
that the transaction to be analyzed is the one that gave rise to the alleged tax benefit . . . .”) (internal 
quotation omitted).  
15  See Ex. 5 at 7 (“Admittedly, the deductions arose from the Swaps . . . .”). 
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7,678,467 shares of Solution 6 with the same basis of USD$4,000,000 from Bemont on 

December 7, 2001, and recognized no gain or loss on either occasion.  As Plaintiffs took no steps 

to artificially inflate the basis of their Solution 6 stock for federal income tax purposes, their 

investment in Solution 6 stock is simply irrelevant to the instant dispute over Plaintiffs’ abusive 

Son of BOSS transaction. 

To sum up, the offsetting Long Swaps and Short Swaps, and the manner in which 

Plaintiffs used the Swaps to artificially inflate the basis of Australian currency so as to generate 

$200 million of phantom losses, bear all the earmarks of a classic Son of BOSS transaction under 

Notice 2000-44. 

► Offsetting financial positions (i.e., the Long Swaps and Short Swaps, which Plaintiffs’ 

own economic expert states are options16). 

► A contribution of the offsetting financial positions to a partnership, giving effect to the 

contributed financial asset – but not the related financial obligation – in determining the 

alleged basis of the contributing partner’s interest in the partnership and the partnership’s 

alleged basis in the contributed asset. 

► Treatment of the contributed financial obligation as a contingent obligation that is not a 

“liability” under 26 U.S.C. § 752(b). 

► Claimed loss deductions that far outstrip the contributing partner’s actual net economic 

outlay to acquire the offsetting financial positions. 

► The taxpayer’s assertion that 26 C.F.R. § 1.752-6 is inapplicable, or even invalid.17

                                                 
16  See supra note 11.  
17  See Ex. 4 at 9 (Plaintiffs’ contention that 26 C.F.R. § 1.752-6 is inapplicable or invalid).  
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► Most tellingly, Plaintiffs’ erroneous reliance on Helmer, 34 T.C.M. 727.18

No fact above is remotely in dispute.19  Accordingly, the Court should hold as a matter of 

law that the Swaps transaction executed by Plaintiffs is a transaction described in, or a 

transaction that is substantially similar to the transactions described in, Notice 2000-44. 

Having established that the Swaps were a Notice 2000-44 transaction, the discussion now 

turns to the extended limitation period under 26 U.S.C. § 6501(c)(10), applicable to “listed 

transactions.”  As we explain below, section 6501(c)(10) applies to Bemont’s 2001 tax year and, 

therefore, the FPAA issued by the IRS to Bemont was timely. 

 2. Because the Extended Limitation Period under 
  26 U.S.C. § 6501(c)(10) Applies to Plaintiffs’ 2001 
  Tax Year, the FPAA Issued to Bemont Was Timely. 
 

As noted, BPB received Australian currency of roughly AUD$4,849,660, equivalent to 

USD$2,494,421, when Bemont was deemed to terminate on December 17, 2001.  With the 

Swaps transaction, Plaintiffs sought to artificially inflate the basis of the Australian currency to 

nearly USD$200 million.  Through the FPAA issued to Bemont on or about October 13, 2006, 

the IRS disallowed the overstated basis of the Australian currency as reflected in the partnership 

return filed by Bemont for its tax year ended December 19, 2001.  Plaintiffs contend the FPAA 

                                                 
18  As Plaintiffs previously have informed the Court:   

The tax positions at issue were taken in reliance on a line of case law that spans several 
decades.  In fact, the taxpayers in the present case took the same position that the IRS had 
successfully espoused in prior cases against taxpayers: that under I.R.C. § 752, 
contingent obligations, and more specifically short option positions, are not ‘liabilities’ 
for tax purposes when they are assumed by a partnership.  See Helmer v. Commissioner, 
34 T.C.M. (CCH) 727 (1975) . . . .  Under this line of authority, a partnership’s 
assumption of a short option position has no effect on a partner’s basis in the 
partnership.”).  

(Ex. 4 at 3 (emphasis in original); see also Ex. 5 at 5 & n.21 (same); Ex. 1 at 61 (to similar effect).)  
19  As discussed above, for purposes of the United States’ summary judgment motion, the material facts 
stated herein are established by the Coscia Greilich tax opinion (Ex. 1) that Plaintiffs rely on as a defense 
in this case, Plaintiffs’ sworn responses to interrogatories (Ex. 2), and matters admitted by Plaintiffs in 
response to requests for admissions (Ex. 3). 
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respecting Bemont’s 2001 tax year was untimely because it was issued after the applicable 

statute of limitations had expired.  Again, Plaintiffs are wrong.  

Section 6501 of the Internal Revenue Code prescribes the applicable statute of limitations 

in this TEFRA suit. 20  AD Global Fund, LLC v. United States, 481 F.3d 1351, 1353-54 (Fed. 

Cir. 2007) (explaining that though section 6229(a) may extend the time for making assessments 

involving partnerships, section 6501 provides the applicable statute of limitations); Andantech, 

331 F.3d at 976-77; Rhone-Poulenc Surfactants and Specialties, L.P. v. Commissioner, 114 T.C. 

533, 542 (2000); see Curr-Spec Partners, L.P. v. Commissioner, 579 F.3d 391, 396-98 (5th Cir. 

2009) (adopting the approach in AD Global, Andantech, and Rhone).  Generally, section 6501 

provides (subject to enumerated exceptions) that the Commissioner must assess any tax imposed 

by the Code within three years after the taxpayer files its return.  26 U.S.C. § 6501(a).  Bemont 

filed its Form 1065, U.S. Partnership Return of Income, for its tax year ended December 19, 

2001, on or about October 15, 2002.21  On October 13, 2006, almost four years after Bemont had 

filed its 2001 partnership return, the IRS issued the FPAA for Bemont’s 2001 tax year (the 

“Bemont FPAA”).22  Therefore, measured against the three-year limitation period under 26 

U.S.C. § 6501(a), the Bemont FPAA was untimely. 

The analysis does not end with the general three-year period under 26 U.S.C. § 6501(a), 

however.  In the case of “listed transactions,” Congress provided an exception to the general 

three-year limitation period. 

(10) Listed transactions. – If a taxpayer fails to include on any return or 
statement for any taxable year any information with respect to a listed transaction 
(as defined in section 6707A(c)(2)) which is required under section 6011 to be 
included with such return or statement, the time for assessment of any tax 

                                                 
20 TEFRA refers to the Tax Equity and Fiscal Responsibility Act of 1982, Pub.L. 97-248, 96 Stat. 324, 
which governs the tax treatment and audit procedures for most partnerships. See 26 U.S.C. §§ 6221-33.  
21  Exhibit 6, Declaration of Tom Montgomery, filed October 23, 2009 (docket No. 136), ¶ 15.  
22  Exhibit 6, Montgomery Decl. ¶ 11.  
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imposed by this title with respect to such transaction shall not expire before the 
date which is 1 year after the earlier of – 

(A) the date on which the Secretary is furnished the information so required, or 

(B) the date that a material advisor meets the requirements of section 6112 with 
respect to a request by the Secretary under section 6112(b) relating to such 
transaction with respect to such taxpayer. 

 
26 U.S.C. § 6501(c)(10).  Under a three-step analysis, the Court should conclude that the 

extended limitation period under 26 U.S.C. § 6501 applies to Bemont’s 2001 tax year and, 

therefore, the Bemont FPAA was timely. 

First, section 6501(c)(10) applies “to taxable years with respect to which the period for 

assessing a deficiency did not expire before the date of the enactment of this Act,” namely, the 

American Jobs Creation Act of 2004, enacted Oct. 22, 2004.  Pub.L. No. 108-357, Title VIII, 

118 Stat. 1581, § 814(b) (Oct. 22, 2004).23  Because Bemont filed its 2001 partnership return on 

October 15, 2002, the normal three-year statute of limitations under section 6501(a) remained 

open on October 22, 2004.  Therefore, if its other conditions are met, section 6501(c)(10) applies 

to Bemont’s 2001 tax year. 

Second, section 6501(c)(10) applies to “listed transactions,” as defined in § 6707A(c)(2) 

of the Code.  Section 6707A(c)(2) provides that the “term ‘listed transaction’ means a reportable 

transaction which is the same as, or substantially similar to, a transaction specifically identified 

by the Secretary as a tax avoidance transaction for purposes of section 6011.”24  As in effect 

                                                 
23  Out of concern that “some taxpayers and their advisors have been employing dilatory tactics and 
failing to cooperate with the IRS in an attempt to avoid liability because of the expiration of the statute of 
limitations,” Congress enacted § 6501(c)(10) to “extend the statute of limitations for unreported listed 
transactions.”  H.R. Rep. 108-548(I), 108th Cong., 2nd Sess., 2004 WL 1380512 (2004), at 267.  
24  See also 26 U.S.C. § 6707A(c)(1) (“The term ‘reportable transaction’ means any transaction with 
respect to which information is required to be included with a return or statement because, as determined 
under regulations prescribed under section 6011, such transaction is of a type which the Secretary 
determines as having a potential for tax avoidance or evasion.”).   
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when Bemont filed its 2001 partnership return on October 15, 2002, the applicable Treasury 

regulation defined a “listed transaction” as follows: 

(2) Listed transactions.  A transaction is described in this paragraph (b)(2) if the 
transaction is the same as or substantially similar to one of the types of 
transactions that the Internal Revenue Service (IRS) has determined to be a tax 
avoidance transaction and identified by notice, regulation, or other form of 
published guidance as a listed transaction for purposes of section 6011.  However, 
a listed transaction is not treated as a reportable transaction if it has affected the 
taxpayer’s Federal income tax liability as reported on any tax return filed on or 
before February 28, 2000.  The fact that a transaction becomes a listed transaction 
does not imply that the transaction was not otherwise a reportable transaction 
prior thereto. 

26 C.F.R. § 1.6011-4T(b)(2), reproduced at 65 Fed. Reg. 11207 (2000). 

As applicable to individual taxpayers and partnerships, the foregoing definition of a 

“listed transaction” applied to “any transaction entered into on or after January 1, 2001, unless 

such transaction is reported on a tax return of the taxpayer that is filed on or before June 14, 

2002.”  26 C.F.R. § 1.6011-4T(g), reproduced at 67 Fed. Reg. 41328 (2002).25  The same 

regulation goes on to provide that a transaction described in, or a transaction that is substantially 

similar to the transactions described in, Notice 2000-44 is a “listed transaction.” 

(ii) Examples.  The following examples illustrate situations where a transaction is 
the same as or substantially similar to a listed transaction:   

Example 1.  Notice 2000-44 (2000-2 C.B. 255) (see § 601.601(d)(2) of this 
chapter), sets forth a listed transaction involving offsetting options transferred to a 
partnership where the taxpayer claims basis in the partnership for the cost of the 
purchased options but does not reduce basis under section 752 as a result of the 
partnership’s assumption of the taxpayer’s obligation with respect to the options.  
Transactions using short sales, futures, derivatives or any other type of offsetting 
obligations to inflate basis in a partnership interest would be the same as or 
substantially similar to the transaction described in Notice 2000-44.  Moreover, 
use of the inflated basis in the partnership interest to diminish gain that would 
otherwise be recognized on the transfer of a partnership asset would also be the 
same as or substantially similar to the transaction described in Notice 2000-44. 

26 C.F.R. § 1.6011-4T(b)(1)(ii), Example 1, reproduced at 67 Fed. Reg. 41328 (2002). 

                                                 
25  Effective June 14, 2002, the Treasury Department amended 26 C.F.R. § 1.6011-4T, originally 
applicable only to corporations, to cover individual taxpayers and partnerships.  T.D. 9000, 67 Fed. Reg. 
41324-01, 2002-2 C.B. 87, 2002 WL 1242112 (June 18, 2002). 
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As the preceding section of this brief demonstrates, the Swaps transaction executed by 

Plaintiffs in 2001 was a transaction described in, or a transaction that was substantially similar to 

the transactions described in, Notice 2000-44.  Thus, the Swaps transaction was a “listed 

transaction” under 26 C.F.R. § 1.6011-4T(b), and in turn, 26 U.S.C. § 6707A(c)(2), and, of 

ultimate significance, 26 U.S.C. § 6501(c)(10). 

Third, section 6501(c)(10) holds the statute of limitations on assessment open with 

respect to any tax year involving a listed transaction until the earlier of two events occurs, plus 

one year thereafter. 

► The taxpayer reports the information required under 26 U.S.C. § 6011 and 26 
C.F.R. § 1.6011-4 (formerly § 1.6011-4T) to the IRS; or 

 
► A “material advisor” to the taxpayer furnishes a list providing the information 

described in 26 C.F.R. § 301.6112-1(e)(3), respecting the listed transaction, to the 
IRS pursuant to 26 C.F.R. 301.6112-1(g). 

 
See Rev. Proc. 2005-26, 2005-1 C.B. 965, 2005 WL 793138 (Apr. 8, 2005). 

To meet the first disclosure requirement above, a taxpayer must report a “listed 

transaction” to the IRS on a Form 8886, Reportable Transaction Disclosure Statement.  26 

C.F.R. §§ 1.6011-4(a), (d); Rev. Proc. 2005-26, § 4.01(1).  Previously, for listed transactions 

entered into before January 1, 2003, taxpayers were required to submit a “disclosure statement” 

to the IRS.  26 C.F.R. §§ 1.6011-4T(a)(1), (c) (2002), reproduced at 67 Fed. Reg. 41327-41328 

(June 18, 2002), 65 Fed. Reg. 11209-11210 (2000).26  Plaintiffs admit they have never filed a 

Form 8886 or a disclosure statement with the IRS with respect to the Swaps transaction.27

The second disclosure requirement hinges on whether “a material advisor meets the 

requirements of section 6112 with respect to a request by the Secretary under section 6112(b) 

                                                 
26   See T.D. 9017, 67 Fed. Reg. 64799-01, 64802, 64804, 2002-2 C.B. 815, 2002 WL 31360566 (Oct. 22, 
2002) (prescribing Form 8886 for taxpayer disclosures of listed transactions after January 1, 2003).   
27  Exhibit 8 at 5-6 (Plaintiffs’ responses to United States’ Requests for Admissions Nos. 19-26).  
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relating to such transaction with respect to such taxpayer.”  26 U.S.C. § 6501(c)(10)(B).  In 

general, a “material advisor” is a person or organization that (i) provides any material aid, 

assistance, or advice with respect to organizing, managing, promoting, selling, implementing, 

insuring, or carrying out a listed transaction, and (ii) directly or indirectly derives gross income 

exceeding $50,000 for providing such aid, assistance, or advice.  26 U.S.C. §§ 6111(b); see also 

26 C.F.R. § 301.6112-1.  With respect to a listed transaction, section 6112(a) requires a material 

advisor to “maintain . . . a list . . . identifying each person with respect to whom such advisor 

acted as a material advisor with respect to such transaction.”  26 U.S.C. § 6112(a)(1); see also 

26 C.F.R. § 301.6112-1(e)(3) (regulation in effect for the applicable tax periods).  Further, upon 

written request, the material advisor must provide the § 6112(a)(1) list to the IRS.  26 U.S.C. 

§ 6112(b)(1)(A); see also 26 C.F.R. 301.6112-1(g).  In other words, a material advisor must 

maintain a list of taxpayers who participated or invested in a listed transaction with the material 

advisor’s aid, assistance, or advice, and, upon request, produce that list to the IRS.  

Plaintiffs have identified two material advisors that were involved with the Swaps 

transaction: Deutsche Bank (the swap counterparty) and Coscia, Greilich & Company, LLP 

(“Coscia”) (the accounting firm that provided a tax opinion concerning the Swap transaction to 

Plaintiffs).28  Plaintiffs do not contend that Coscia furnished a section 6112(a)(1) list to the IRS, 

and no such list has come to light in discovery.29

This leaves Deutsche Bank.  The Service’s records reflect that Deutsche Bank has 

furnished several section 6112(a)(1) lists in response to written requests under section 6112(b).  

But none of these lists was furnished to the Service before February 28, 2007 – more than four 

                                                 
28  Exhibit 7 at 4-5 (Plaintiffs’ response to United States’ Interrogatory No. 2).  
29  See Ex. 7 at 5-6 (Plaintiffs’ response to United States’ Interrogatory No. 3); Ex. 11 Declaration of 
David G. Adams at ¶ 4.  
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months after the Service issued the FPAA to Bemont for the 2001 tax year.30  Section 

6501(c)(10) provides that the statute of limitations on assessment for the 2001 tax year “shall not 

expire before the date which is 1 year after” Deutsche Bank furnished a section 6112(a)(1) list in 

response to a written request from the Service under section 6112(b).  26 U.S.C. § 6501(c)(10) 

(emphasis added). 

To summarize, section 6501(c)(10) held the statute of limitations for Bemont’s 2001 tax 

year open until February 28, 2008 – one year after the Service first received a section 6112(a)(1) 

list from Deutsche Bank.  Since the Service issued the FPAA for Bemont’s 2001 tax year on 

October 13, 2006, the FPAA was timely.  Accordingly, the Court should enter judgment as a 

matter of law in the United States’ favor on the statute of limitations for the 2001 tax year. 

Having shown that the Service timely issued the FPAA for Bemont’s 2001 tax year, we 

turn now to the first question on the merits – whether Treasury regulation § 1.752-6 applies to 

the Swaps transaction and eliminates the USD$200 million of artificially inflated foreign 

currency loss deductions claimed by Plaintiffs.  As we explain below, the Court should answer 

this question in the affirmative and disallow Plaintiffs’ claimed loss deductions. 

 3. Treasury Regulation § 1.752-6 Applies to the Swaps Transaction. 

As noted, Plaintiffs contend that BPB’s basis in the interest it acquired in Bemont, 

following the September 25, 2001 capital contribution, was equal to BPB’s alleged basis in the 

Long Swaps (USD$202,500,000), plus BPB’s basis in the 7,678,467 shares of Solution 6 stock 

(USD$4,000,000), pursuant to 26 U.S.C. § 722.  Plaintiffs also aver that Bemont’s basis in the 

Long Swaps equaled BPB’s alleged USD$202,500,000 basis in the Long Swaps, pursuant to 26 

U.S.C. § 723.  And Plaintiffs further contend that BPB received Australian currency that had a 

                                                 
30  See Exhibit 9 (September 7, 2007 declaration of Jeanne M. Whitney) at ¶¶ 5-10; Exhibit 9A (June 10, 
2008 declaration of Jeanne M. Whitney) at ¶¶ 5-10.   
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basis of nearly USD$200 million for federal income tax purposes, when Bemont was deemed to 

terminate on December 17, 2001, even though the face amount of the Australian currency was a 

mere AUD$4,849,660, equivalent to USD$2,494,421.  (Ex. 1 at 10, 54, 65.)  In urging this 

position, Plaintiffs ask the Court to disregard their offsetting payment obligations under the 

Swaps, on the theory that such obligations were contingent, not fixed, in nature, and therefore 

were not a “liability” under 26 U.S.C. § 752(b).  (Id. at 61.)  But Plaintiffs are wrong. 

 In pertinent part, Treasury regulation § 1.752-6 provides:  

(a) In general.  If, in a transaction described in section 721(a), a partnership 
assumes a liability (defined in section 358(h)(3)) of a partner (other than a 
liability to which section 752(a) and (b) apply), then, after application of section 
752(a) and (b), the partner’s basis in the partnership is reduced (but not below the 
adjusted value of such interest) by the amount (determined as of the date of the 
exchange) of the liability.  For purposes of this section, the adjusted value of a 
partner’s interest in a partnership is the fair market value of that interest increased 
by the partner’s share of partnership liabilities under §§ 1.752-1 through 1.752-5. 
 
(b) Exceptions – (1) In general.  Except as provided in paragraph (b)(2) of this 
section, the exceptions contained in section 358(h)(2)(A) and (B) apply to this 
section. 
 

(2) Transactions described in Notice 2000-44.  The exception 
contained in section 358(h)(2)(B) does not apply to an assumption 
of a liability (defined in section 358(h)(3)) by a partnership as part 
of a transaction described in, or a transaction that is substantially 
similar to the transactions described in, Notice 2000-44 (2000-2 
C.B. 255).  See § 601.601(d)(2) of this chapter. 

26 C.F.R. § 1.752-6(a), (b) (emphasis added). 

Plaintiffs contend that BPB transferred the Swaps to Bemont, and that Bemont assumed 

BPB’s payment obligations under the Swaps, in a contribution to partnership capital described in 

26 U.S.C. § 721(a).31  In that situation, Treas. Reg. § 1.752-6(a) provides that the term “liability” 

has the same meaning given that term under 26 U.S.C. § 358(h)(3).  Section 358(h)(3) provides 
                                                 
31  See Ex. 1 at 46 (“[I]t is more likely than not that the Long Swap would qualify as property for purposes 
of Code Section 721 and that Code Section 721 would generally apply to the contribution of the Long 
Swap by BPB to [Bemont].”); id. at 9-10 (explaining how Bemont (a/k/a BM) assumed BPB’s payment 
obligations under the Swaps). 
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that “the term ‘liability’ shall include any fixed or contingent obligation to make payment, 

without regard to whether the obligation is otherwise taken into account for purposes of this 

title.”  26 U.S.C. § 358(h)(3) (emphasis added). 

Incorporated by reference in Treas. Reg. § 1.752-6(b)(1), section 358(h)(2)(B) of the 

Code provides an exception to this definition of the term “liability” where “substantially all of 

the assets with which the liability is associated are transferred to the person assuming the liability 

as part of the exchange.”  26 U.S.C. § 358(h)(2)(B).  But the exception under § 358(h)(2)(B), in 

turn, does not apply to “an assumption of a liability . . . by a partnership as part of a transaction 

described in, or a transaction that is substantially similar to the transactions described in, Notice 

2000-44.”  26 C.F.R. § 1.752-6(b)(2).  As discussed above, Plaintiffs’ transaction involving the 

Swaps was a transaction described in, or a transaction that was substantially similar to the 

transactions described in, Notice 2000-44 – that is, a Son of BOSS transaction.  Consequently, 

Treas. Reg. § 1.752-6(a) applies to Plaintiffs’ Son of BOSS transaction. 

Treas. Reg. § 1.752-6(a) provides that Plaintiffs cannot escape a basis reduction by 

claiming that their payment obligations under the Swaps were contingent, not fixed.  To explain, 

Plaintiffs contend that BPB’s basis in the interest it acquired in Bemont, following the September 

25, 2001 capital contribution, was equal to BPB’s basis in the Long Swaps (approx. 

USD$202,500,000), plus BPB’s basis in the 7,678,467 shares of Solution 6 stock 

(USD$4,000,000), pursuant to 26 U.S.C. § 722.  (Ex. 1 at 54.)  Under Treas. Reg. § 1.752-6(a), 

BPB’s basis in Bemont must be reduced by the amount of the liability associated with Plaintiffs’ 

payment obligations under the Swaps.  26 C.F.R. § 1.752-6(a).  

The required adjustment under Treas. Reg. § 1.752-6(a) cannot reduce BPB’s basis in its 

interest in Bemont below the “adjusted value of such interest” as of September 25, 2001, the date 

on which BPB allegedly contributed the Swaps to Bemont.  Treas. Reg. § 1.752-6(a) further 
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provides that “the adjusted value of a partner’s interest in a partnership is the fair market value of 

that interest increased by the partner’s share of partnership liabilities under §§ 1.752-1 through 

1.752-5.”  26 C.F.R. § 1.752-6(a).  As of September 25, 2001, the adjusted value of BPB’s 

interest in Bemont was approximately (if not exactly) USD$6,494,421, namely, the 

USD$4,000,000 that Plaintiffs paid for the 7,678,467 shares of Solution 6 stock, plus the net 

USD$2,505,579 incurred by Plaintiffs to enter into the Swaps.  (Ex. 1 at 10, 54.)32  Therefore, 

the basis reduction is USD$199,994,421 (i.e., the USD$202,500,000 basis in Long Swaps 

claimed by Plaintiffs, minus their USD$2,505,579 actual cost of entering into the Swaps). 

The USD$199,994,421 basis reduction under Treas. Reg. § 1.752-6(a) eliminates the 

USD$197,529,035 of foreign currency loss deductions claimed by Plaintiffs.33  Plaintiffs assert 

that BPB’s basis in the Australian currency that it was deemed to receive from Bemont on 

December 17, 2001, was equal to BPB’s alleged basis in its interest in Bemont immediately 

before Bemont’s constructive termination, pursuant to 26 U.S.C. § 732(b).34  Since BPB must 

reduce its basis in Bemont by USD$199,994,421, section 732(b) requires BPB to reduce its basis 

in the Australian currency that BPB received from Bemont by the same amount. 

 Faced with a similarly abusive tax scheme, the Fifth Circuit stated: 

We are particularly struck by the absurd result that would arise if 
we accepted the Appellant’s argument that the obligation to close a 
short sale is not a liability for purposes of section 752.  We are 
reluctant to adopt any definition of liability that would defeat the 
manifest intent of Congress and would allow the Trust to continue 
its conspicuous raid on the Treasury through the use of this tax 
shelter. 

                                                 
32  Plaintiffs do not assert that BPB had any share of partnership liabilities under 26 C.F.R. §§ 1.752-1 
through 1.752-5.  As noted, Plaintiffs’ position is that Bemont assumed no liabilities under the Swaps 
because their payment obligations under the Swaps were contingent, not fixed.  
33   Ex. 3 at 3-4 (Plaintiffs’ responses to Requests for Admissions Nos. 39, 42, admitting that BPB 
reported foreign currency losses of USD$151,118,838 and USD$46,410,197 with respect to dispositions 
of Australian currency on its 2001 and 2002 federal partnership returns, respectively). 
34   Ex. 1 at 73-74.  
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Before we begin our excursion into Subchapter K, we would be 
remiss if we did not comment on the elephant in the room.  The 
Trust acknowledges that it only suffered a $200,000 economic loss 
in connection with these transactions, yet it claimed a $102.6 
Million tax loss on its return.  The Trust used this fake loss in 1999 
to offset over $2 Million in legitimate income and capital gains in 
2000 and 2001.  The Appellants’ premeditated attempt to transform 
this wash transaction (for economic purposes) into a windfall (for 
tax purposes) is reminiscent of an alchemist’s attempt to transmute 
lead into gold. 

 
Kornman, 527 F.3d at 455-456. 

In Kornman, as here, the taxpayers argued that a liability assumed by a partnership – 

specifically, the obligation to close a short sale of Treasury securities – is not a “liability” for 

purposes of 26 U.S.C. § 752.  On that mistaken assumption, the taxpayers treated $102.5 million 

of cash proceeds from the Treasury short sale as an asset when they contributed it to the 

partnership, but ignored the partnership’s assumption of the offsetting obligation to replace the 

Treasuries, then claimed $102 million of phantom losses for federal income tax purposes when 

they sold the partnership interest.  Rejecting this asymmetrical and self-serving treatment of the 

short sale, the Fifth Circuit declared: 

The [taxpayers] treat their contingent assets and . . . contingent 
liabilities asymmetrically. . . .  If the obligation to replace the 
borrowed securities was a “contingent liability” that did not 
increase the amount realized on the sale, then the proceeds from 
the short sale should also be treated as a “contingent asset” that 
has no effect on the outside basis calculation under section 722. . 
. .  To treat the $102.5 million short sale proceeds as an 
unencumbered cash contribution that increases [the taxpayers’] 
outside basis in [the partnership] without also treating the 
obligation to close the short sale as a liability flies in the face of 
reality . . . [and] produce[s] unwarranted aberrations in the amount 
of . . . loss realized by the [taxpayers]. 

 
Kornman, 527 F.3d at 460-61 (emphasis added) (internal quotations omitted). 

Here, the Swaps gave Plaintiffs the right to receive payments, but imposed on them an 

offsetting obligation to make payments that Plaintiffs term “contingent.”  Due to the offsetting 

Page 28 of 30 



 

payments, the Swaps’ net value was only $2.5 million.  But in Plaintiffs’ view, BPB contributed 

to Bemont a $202,500,000 “asset,” consisting of payment rights under the Swaps.  No effect is 

given to the offsetting “contingent” liability under the Swaps, simultaneously assumed by 

Bemont.  Plaintiffs’ asymmetrical treatment of Swap assets and related “contingent” Swap 

liabilities “flies in the face of reality.”  Id. 

Plaintiffs have filed a Motion for Summary Judgment arguing that Treas. Reg. § 1.752-6 

is invalid. 35  This argument lacks merit for the reasons stated by the Seventh Circuit in Cemco 

Investors, 515 F.3d at 751-52 and in our forthcoming response to Plaintiffs’ motion for partial 

summary judgment on this issue.  Accordingly, the Court should hold that Treas. Reg. § 1.752-6 

applies to Plaintiffs’ Son of BOSS transaction and, thus, Plaintiffs are not entitled to their 

claimed loss deductions.  

CONCLUSION 

For the reasons set forth above, the United States respectfully asks the Court to enter 

judgment as a matter of law in the United States’ favor, and sustain the adjustments set forth in 

the FPAAs issued to Bemont and BPB.  

 

 

 

                                                 
35  See Docket # 138 (filed October 23, 2009).  In Plaintiffs’ motion, they direct the Court’s attention to 
Klamath Strategic Inv. Fund, LLC v. United States, 440 F. Supp. 2d 608 (E.D. Tex. 2006) (Ward, J.) 
(invalidating the application of Treas. Reg. § 1.752-6 to Son of BOSS transaction on retroactivity 
grounds).  On appeal, however, the Fifth Circuit held that the United States lacked standing “to appeal the 
district court’s partial summary judgment ruling that neither § 752 nor Treas. Reg. § 1.752-6 operates to 
eliminate the claimed tax benefits arising from the Partnerships’ participation in the loan transactions” 
and thus, did not consider the issue.  Klamath Strategic Inv. Fund, 568 F.3d at 546.  Moreover, Judge 
Ward did not address the regulation’s validity with respect to a transaction entered into after Notice 2000-
44 was issued.  Consequently, there is no controlling law in the Fifth Circuit on this issue.  And the only 
Circuit Court of Appeals to address the validity of Treas. Reg. § 1.752-6 upheld the regulation.  See 
Cemco Investors, 515 F.3d at 751-52.  
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