
 

Page 1 of 6 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

SHERMAN DIVISION 

BEMONT INVESTMENTS, LLC, by  
and through its Tax Matters Partner,  
 
and 
 
BPB INVESTMENTS, LC, by and  
through its Tax Matters Partner, 
 
  Plaintiffs, 
 
vs. 
 
UNITED STATES OF AMERICA, 
 
  Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 
 
 
 
   Case Nos. 4:07-cv-00009-MHS-DDB; 
   4:07-cv-00010-MHS-DDB 
   (consolidated) 
 
   Hon. Michael H. Schneider 
   Hon. Don D. Bush, M.J. 

 
UNITED STATES’ MOTION TO EXCLUDE EXPERT TESTIMONY OF PLAINTIFFS’ 

TAX LAWYER “EXPERTS” DAVID WEISBACH AND ETHAN YALE 
 
 The Federal Rules of Evidence do not allow an expert to render opinion testimony about 

the law, because this Court already “comes equipped with a ‘legal expert,’ called a judge.” 

Burkhart v. Washington Metro. Area Transit Auth., 112 F.3d 1207, 1213 (D.C. Cir. 1997). On 

that ground, Defendant, the United States of America, respectfully asks the Court to exclude the 

proposed expert testimony of two of Plaintiffs’ proposed expert witnesses, David Weisbach and 

Ethan Yale.1 

Weisbach and Yale are tax lawyers with no other field of expertise.  Plaintiffs propose to 

use Weisbach to give legal argument in the guise of “expert” testimony about whether Plaintiffs 

could “reasonably rely” (as that standard is defined in Treasury Regulations) on the legal 
                                                 
1  Plaintiffs have already withdrawn the third of their three original tax lawyer “experts,” Stuart Smith.  Plaintiffs 
have not disclosed Matthew Coscia, author of a tax opinion letter, as an expert witness in this action, even though 
Plaintiffs’ counsel had designated Coscia as an expert witness in the Southgate tax shelter action on the subject of 
his tax opinion letter in that transaction.  Accordingly, the United States assumes that Plaintiffs will not offer Coscia 
as an expert witness, and reserves the right to object to any attempt by Plaintiffs to elicit inappropriate “expert” 
opinion testimony from Coscia at trial. 
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analysis contained in the tax opinion letter that Plaintiffs procured as “penalty insurance” for this 

transaction.  Plaintiffs propose to use Yale to give legal argument in the guise of “expert” 

testimony about whether the transaction is “substantially similar” (as that standard is defined in 

the Internal Revenue Code) to the Son of BOSS abusive tax shelter transactions described in 

Notice 2000-44.   See Gov’t Exhibit 125 (Expert Report of David Weisbach; Gov’t Exhibit 132 

(Expert Report of Ethan Yale); Gov’t Exhibit 133 (Rebuttal Expert Report of Ethan Yale). 

Both of these “experts” are poorly disguised legal advocates for Plaintiffs and have 

nothing to say that Plaintiffs counsel cannot argue in a legal brief.  Plaintiffs’ counsel is free to 

argue that Plaintiffs’ tax opinion letter meets the legal test of “reasonable reliance” for purposes 

of opposing the penalties assessed against Plaintiffs.  Plaintiffs may also make the legal 

argument that their transaction is not “substantially similar” to the listed Son of BOSS shelter for 

purposes of satisfying the statute of limitations under 26 U.S.C. §6501(c)(10).   Plaintiffs may 

not use expert witness testimony as the vehicle for those arguments.  See Casper v. SMG, 389 F. 

Supp.2d 618, 622 (D.N.J. 2005) (“While Plaintiff is free when the time comes to make such 

arguments and offer such conclusions in legal memoranda, he may not do so through the expert 

testimony of a law professor.”)  Accordingly, for the reasons stated below, the Court should 

preclude these five witnesses from offering such testimony in this action. 

Argument 

 It is black-letter law that a party may not employ expert witnesses to usurp the Court’s 

role by providing legal instruction.  See, e.g., Askanase v. Fatjo, 130 F.3d 657, 672-673 (5th Cir. 

1997) (lawyer not allowed to testify about whether, in his opinion, officers and directors 

breached their fiduciary duties – the Fifth Circuit court stated that parties may not use legal 

experts to “tell the trier of fact what to decide.”); accord Snap-Drape, Inc. v. Comm’r of Internal 
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Revenue, 98 F.3d 194, 198 (5th Cir. 1996) (“We have repeatedly held that [Fed. R. Evid. 702] 

does not allow an expert to render conclusions of law.”); Montgomery v. Aetna Cas. & Sur. Co., 

898 F.2d 1537, 1541 (11th Cir. 1990) (“A witness also may not testify to the legal implications 

of conduct”).  Testimony “which articulates and applies the relevant law . . . circumvents the 

[fact finder's] decision-making function by telling it how to decide the case.”  Specht v. Jensen, 

853 F.2d 805. 808 (10th Cir. 1988).  This rule is “’so well-established that it is often deemed a 

basic premise or assumption of evidence law – a kind of axiomatic principle.’  In fact, every 

circuit has explicitly held that experts may not invade the court’s province by testifying on issues 

of law.”  In re Initial Public Offering Securities Litigation, 174 F.Supp.2d 61, 64 (S.D.N.Y. 

2001) (citations omitted). 

I. WEISBACH AND YALE UTTER MERE LEGAL OPINIONS AND OFFER NO 
EXPERTISE EXCEPT AS TAX LAWYERS  

 
 Plaintiffs propose to offer expert testimony from two tax lawyers:  David Weisbach and 

Ethan Yale.  Weisbach is a law professor and of counsel to a Washington, D.C. tax law firm.  

Yale is also a law professor.  Neither has any experience or credentials justifying “expert” status 

except as tax lawyers.  

To be sure, the tax lawyer “experts” mouth the claim that they are not providing legal 

opinions.   Their reports, and Plaintiffs’ own description of their expert opinions, show 

otherwise.  According to Plaintiffs, Weisbach seeks to opine as to “whether a taxpayer . . . could 

reasonably rely” on the opinion Plaintiffs procured in connection with their transactions.2  

“Reasonable reliance” is a legal standard taken directly from IRS regulations, as an element of 

                                                 
2 Plaintiffs’ Opposition to United States’ Motion in Limine [Dkt. #73], at 3. 
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establishing whether the taxpayer has “reasonable cause” to avoid asserted penalties.3   Weisbach 

does nothing more than interpret this legal standard and argue that the standard is met in this 

case.  Indeed, that is the very use to which Plaintiffs put Weisbach’s report in previous court 

filings, and doubtless will also do so again at trial.4 

Just last year, the Court of Federal Claims excluded a virtually identical report and 

testimony.  There, as here, the “expert report . . . concludes that the opinion letter provided to 

[the taxpayer] by [the opinion writer], is of the quality and character upon which taxpayers . . . 

could reasonably rely in preparing their tax returns.”5  Just as with Weisbach’s reports in this 

case, the report in Stobie Creek consisted of nothing more than “lengthy legal analyses of past 

precedent, complemented by arguments attempting to persuade the court that plaintiffs 

reasonably relied on the legal opinions in a law firm's tax opinion letter.”6  The court held that 

because the report applied the law to the facts, it could not constitute admissible opinion 

testimony under Rule 702.  Weisbach’s expert report is inadmissible for the very same reasons 

here. 

Yale’s expert report is similarly flawed because he opines on whether the transaction is 

“substantially similar”—again, a legal standard lifted directly from 26 U.S.C. §6501(c)(10), not a 

standard set forth in some other area of expertise—to the Son of BOSS listing notice issued by 

the IRS (Notice 2000-44).  In so doing, he does not purport to examine the underlying economics 

                                                 
3 See Treas. Reg. §1.6664-4(c) (reasonable cause can be based on whether “taxpayer has reasonably relied in good 
faith on advice (including the opinion of a professional tax advisor) as to the treatment of the taxpayer (or any entity, 
plan, or arrangement) under Federal tax law.”) 
 
4 Plaintiffs’ Opposition to United States’ Motion for Summary Judgment and Plaintiffs’ Cross-Motion for Summary 
Judgment on the Validity of Treas. Reg. § 1.752-6 (“MSJ Opp.”) 27. 
 
5  Stobie Creek Investments, LLC v. United States, 81 Fed. Cl. 358, 360 (2008). 
 
6 Id. at 363. 
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of the transactions in order to compare them with the transaction described in Notice 2000-44.  

Instead, he assumes the facts that Plaintiffs have given him and makes the legal argument that 

these facts are distinguishable from the facts in Notice 2000-44, based on Yale’s reading of 

various statutes and regulations.  This is merely an embellishment of a legal argument Plaintiffs’ 

counsel has made in their prior briefs and is likely to repeat at trial.7 

Conclusion 

This Court has no need for expert witnesses playing “law professor” in the courtroom and 

parroting the same legal arguments that Plaintiffs’ counsel will advocate, and the Federal Rules 

of Evidence do not permit such testimony.  For the above stated reasons, the United States 

respectfully requests that the Court preclude Plaintiffs from offering the proposed expert 

testimony of Weisbach and Yale. 

Date:  November 2, 2009   Respectfully submitted,  
 
JOHN MALCOLM BALES 
ACTING UNITED STATES ATTORNEY 
 
/s/ Robert J. Kovacev 
ROBERT J. KOVACEV 
Trial Attorney 
D.C. Bar No. 47525 
Tax Division, U.S. Department of Justice 
Post Office Box 55, Ben Franklin Station 
Washington, D.C. 20044 
Phone: (202) 307-6541 
Robert.J.Kovacev@usdoj.gov 
 
DAVID G. ADAMS 
Trial Attorney 
State Bar No. 00793227 
HOLLY M. CHURCH 
Trial Attorney 
State Bar No. 24040691 
Tax Division, U.S. Department of Justice 
717 N. Harwood St., Suite 400 

                                                 
7 MSJ Opp. 12-13. 
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Dallas, Texas 75201 
Phone: (214) 880-9737 
Fax: (214) 880-9741 
David.G.Adams@usdoj.gov 
Holly.M.Church@usdoj.gov 
ATTORNEYS FOR THE UNITED STATES 
 

CERTIFICATE OF CONFERENCE 

I hereby certify that on October 23, 2009, David Adams, counsel for the United States in 

this action, conferred with Plaintiffs’ counsel Todd Welty regarding the present Motion. 

Plaintiffs’ counsel stated he was opposed to the relief requested in this Motion. 

/s/ Robert J. Kovacev 
ROBERT J. KOVACEV   

 
 

CERTIFICATE OF SERVICE 

I certify that on November 5, 2009, I electronically filed the foregoing document with the 

Clerk of the Court using the ECF system, which will send notification of such filing to the 

following:   

 
M. Todd Welty 
Sonnenschein Nath & Rosenthal LLP  
2000 McKinney Ave., Suite 1900  
Dallas, Texas 75201 
 

/s/ Robert J. Kovacev 
ROBERT J. KOVACEV   
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I am the Walter J. Blum Professor and Kearney Director of the Program in Law

and Economics at the University of Chicago Law SchooL. I have been asked by counsel

for Bemont Investments, BPB Investments, and their tax matters partner, Daniel A. Beal

(collectively, the taxpayers) to address issues related to penalties asserted by the United
States in Bemont Investments LLC v. United States, Case No. 4:07cv9 (E.D. TX) and

consolidated cases. Section I summarizes my background. Section II presents a

summary of my opinions. Section II contains my detailed opinions.

i. Background

I specialize in the area of taxation and have taught a wide variety of tax courses

both at the University of Chicago Law School and Georgetown University Law Center

for 12 years. I regularly speak and lecture throughout the country on topics related to

taxation. I have published numerous articles on taxation, including a number on tax

shelters. I am also an International Research Fellow at the Said School of Business at

Oxford University in England and a visiting scholar at the American Enterprise
Institute. Prior to joining academia, I spent four years in the Office of Tax Policy in the

U.S. Department of the Treasury as an attorney advisor and Associate Tax Legislative

Counsel, and prior to that, I was in private practice. During my time at the Treasury
Department, I worked on developing tax policy for the U.S. government both through
working with congressional staff on tax legislation and through working with staff of

the Internal Revenue Service drafting regulations and rulings on a wide variety of
topics.

I am of counsel to the law firm of McKee Nelson, LLP. Through this

arrangement, I regularly consult on tax matters, largely in a tax planning and opinion
practice. McKee Nelson regularly gives tax opinions to a wide variety of clients, and I

participate in the development and drafting of these opinions. I also have a number of
clients in my individual capacity and have given them opinions on tax matters. In
addition, as part of my consulting arrangement with McKee Nelson, I regularly review

opinions from other law firms and accounting firms and am familar with the normal
quality and standards of these opinions.

I received my B.S. in mathematics from the University of Michigan in 1985, the

Certificate for the Advanced Study of Mathematics from Cambridge University,
Wolfson College, in 1986, and a J.D. from Harvard Law School in 1989. A copy of my



c.v. is attached as Exhibit A. I am being compensated in this matter at my standard rate
of $600 per hour.

II. Summary of Opinions

The taxpayers entered into a transaction related to their potential acquisition of

Solution 6, an Australian corporation (the transaction). Counsel has asked me to
address issues relating to the penalties asserted against the taxpayers regarding the
positions taken on their returns with respect to the transaction. The United States has
asserted four penalties against the taxpayers: (1) the negligence penalty; (2) the

substantial understatement penalty; (3) the substantial valuation misstatement penalty;

and (4) the gross valuation misstatement penalty. Section II below describes the

structure of these penalties. In brief, all of these penalties, or the available defenses

against the assertion of these penalties, include a requirement that the taxpayer act
reasonably. The negligence penalty requires a reasonable attempt to comply with the
provisions of the Internal Revenue Code. In the circumstances of the transactions in
this case, the substantial understatement penalty is reduced to the extent the taxpayer
had a reasonable belief that the tax treatment is more likely than not the proper
treatment (as well as had substantial authority). A taxpayer may assert a defense
against the gross valuation and substantial valuation misstatement penalties if he had
reasonable cause for the position taken on the returns (and took those positions in good

faith).

These reasonableness defenses are based on the objective behavior of the

taxpayer, and in all cases may be satisfied based on reasonable reliance on advice given

by a tax professionaL. Whether such reliance is reasonable depends on the quality and

nature of the advice as well as the facts surrounding the advice (such as whether the
professional had a conflict of interest, had all the relevant facts, and similar factors).

The taxpayers relied on a summary opinion from the accounting firm Coscia

Greilch & Company LLP, dated December 31,2001, and a detailed background
memorandum containing the reasoning behind the opinion, dated December 2001 also
by Coscia Greilch (together, the Opinion). The Opinion analyzed the relevant tax
issues involved in the transaction under review and concluded that the taxpayers were
more likely than not to prevail with respect to each item. It is my understanding that in
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related communications, Coscia Greilch explicitly stated that in its opinion, the overall

tax treatment of the items was more likely than not correct.

I have been asked for my views on two questions. First, does the Opinion

conform to the applicable tax opinion standards? Based on my experience with the
giving of tax advice, I conclude that the opinion conformed to the applicable tax

opinion standards and was of the quality normally expected for tax advice on complex
transactions.

Second, given the nature and quality of the Opinion, could a taxpayer exercising

ordinary care reasonably rely on the Opinion? In my view, based on my experience
with the giving of tax advice and tax opinions, given the quality of the Opinion, and the
nature of the relationship between the taxpayers and Coscia Greilch, a taxpayer

exercising ordinary care could reasonably rely on the Opinion. This reliance conforms

to the standard of care ordinarily exercised by taxpayers in determining whether to

engage in a transaction and how to report it on their return.1

III. Detailed Opinions

A. Background - The Relevant Legal Standards as of 2001

As noted, each of the asserted penalties or defenses to the penalties includes a

reasonableness requirement, which in all cases can be satisfied by reasonable reliance

on tax advice that meets certain objective standards. This section provides a brief

background on the standards for reasonable reliance on tax advice contained in the

asserted penalties. The law has changed considerably since 2001 when the transaction

took place and the advice was given, and the discussion below relates to the law as it

stood in 2001. I am not offering an opinion on the appropriate content of these legal

rules - the description of the rules here is intended to be basic hornbook law, and is
intended solely give context for my opinions.

1 I am not opining on whether the taxpayers here acted in good faith or on any other elements of the

asserted penalties that rely on the taxpayers' state of mind. My opinion relates only to the objective

reasonableness of any reliance, based on the standards of care contained in the various penalties asserted

in this matter and the normal standards of tax opinions.

3



The background for the rules allowing reliance on advice of counsel in all of the

asserted penalties is the 1985 Supreme Court decision in Boyle, which interpreted the

penalty provisions under prior law. (The provisions were reorganized and rationalized

in 1989, but the relevant substantive rules allowing reliance on tax advice remain

substantially the same.) In that case, the taxpayer filed a late return because of a clerical
error by his tax counseL. The IRS asserted penalties for late filng, and the taxpayer, Mr.

Boyle, objected relying on a reasonable cause exception. While the Court held that

Boyle could not reasonably rely on counsel for failure to fie a timely return, in other

cases reliance on counsel would be plainly reasonable. The Court held:

When an accountant or attorney advises a taxpayer on a matter of tax law, such as

whether a liabilty exists, it is reasonable for the taxpayer to rely on that advice.

Most taxpayers are not competent to discern error in the substantive advice of an

accountant or attorney. To require the taxpayer to challenge the attorney, to seek
a "second opinion," or to try to monitor counsel on the provisions of the Code

himself would nullfy the very purpose of seeking the advice of a presumed

expert in the first place.

469 U.S. 241, 252 (1985).

The Supreme Court's rule allowing taxpayers to rely on professional tax advice

to avoid penalties makes sense. It is not practical to expect all, most, or even very many

taxpayers to be schooled in the various arcane details of the law. Instead, we encourage
specialization of this knowledge in tax professionals and allow others to rely on this

specialization. The rules attempt to ensure that reliance on such specialized advice is

reasonable, that there are no warning signs that a non-expert should be expected to
notice. But in the absence of warning signs, taxpayers exercising ordinary case

routinely and reasonably rely on the advice of tax experts.

Based on this reasoning, each of the asserted penalties allows taxpayers to avoid

the penalty based on reasonable reliance on the advice of tax experts. The particular
standards for reliance vary for each of the penalties based on the reasons for the
imposition of the particular penalty.

1. Negligence.
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The negligence penalty can be imposed for any "failure to make a reasonable

attempt to comply with the provisions" of the tax law. A tax return position has a
reasonable basis and, therefore, is not negligent if it is based one of the authorities listed

in the regulations. Obtaining sound tax advice is normally considered a reasonable

attempt to comply with the tax laws and, therefore, is strong evidence that there was no
negligence. In particular, good faith reliance on tax advice is a defense against the

negligence penalty if (1) it is objectively reasonable, (2) there is no conflct of interest,

and (3) the advisor is not someone with no knowledge of the relevant law.

2. Substantial Understatement

The substantial understatement penalty is computed mechanically based on the

extent taxes are underpaid, but it can be reduced based on the actions of the taxpayer
and the support for the position taken on the return. Without taking a view on the
matter, I wil assume that the transaction here was a tax shelter for purposes of the

substantial understatement penalty. If so, the relevant standard for avoiding the

penalty is (1) the return position must be supported by substantial authority and (2) the
taxpayer must have a reasonable belief that the position is more likely than not correct.

(I am not opining here on whether there was substantial authority for the return
position taken by the taxpayers.)

Under the relevant regulations, taxpayers may satisfy the reasonable belief
requirement by relying in good faith on the opinion of a professional tax advisor if (1)

the opinion is based on the tax advisor's analysis of the pertient facts and authorities,

taking into account their relevance and persuasiveness and (2) the opinion
unambiguously states that the tax advisor concludes that there is a greater than 50-
percent likelihood that the treatment wil be upheld if challenged. The regulations
separately impose three additional requirements for tax opinions: the opinion must be
from an appropriately knowledgeable tax advisor; the opinion must take into account
all facts and circumstances and all pertinent authorities; and the opinion must not rely

on unreasonable representations or assumptions.

3 Gross Valuation Misstatement

The gross valuation misstatement penalty is also computed mechanically. The

defense to this penalty is contained in a separate section of the tax law, section 6664

5



which provide a general defense against all of the penalties asserted in this case.2

Under this rule, penalties are reduced to the extent the underpayment of tax is due to
reasonable cause and good faith. The reasonable cause requirement can be met through
reliance on professional advice that meets three requirements: (1) it must be based on all

facts and circumstances including the purposes for entering into the transaction and

structuring the transaction in a particular manner; (2) the advice must not contain

unreasonable assumptions, including assumptions which the taxpayer knows or has
reason to know are unlikely to be true, and (3) the advisor cannot lack knowledge of the

relevant aspects of Federal tax law.

4 Substantial Valuation Misstatement

The substantial valuation misstatement rules are subject to the same section 6664

defenses as the gross valuation misstatement rules and, therefore, for purposes of this
opinion, are the same.

B. Factual Background

I am relying on the following facts in rendering my opinion.

1. The description of the transaction in the Opinion is consistent with the actual

transaction, and any differences in actual execution were immaterial to the

tax consequences.

2. The representations in the Opinion are true. In particular, Representation 2

(which states that the primary purpose for creating BPB was to act as the
vehicle for the potential tender offer of Solution 6), Representation 8

(regarding the need to reduce currency exposure in connection with the
tender offer), and Representation 9 (which states that there was a reasonable

2 There is a split of authority on whether the section 6664 defense can be asserted in partnership-level

proceedings like the case here or whether they must be asserted in a separate partner-level action.

Notably, a court in the Eastern District of Texas, where this case is being litigated, has held that the issue

can be considered in a partnership-level proceeding. Klamath Strategic Investment Fund v. United State, 440

F. Supp. 2d 608 (ED. Tex. 2006), appeal pending. I wil opine on whether the relevant section 6664

standards are met without taking a position on the legal issue of whether the defenses can be asserted in
this proceeding or must be asserted in a separate partner-level action.
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opportunity to earn a reasonable profit in excess of all fees and transactions
costs and without regard to the tax benefits), are true.

3. There are no material facts not included in the Opinion.

4. Coscia Greilich, through Matt Coscia, communicated to Mr. Beal its view that

there was a more likely than not chance that the overall tax treatment of the

transaction was proper.

5. Matt Coscia, of Coscia Greilch, was asked for his tax opinion regarding the
transaction because of his expertise in complex tax matters. In particular, he
was asked for his opinion as a trusted advisor with extensive experience
working with both Tim and Beth Montgomery, both senior advisors to Mr.

Beal.

6. Coscia Greilch did not design or promote the transaction, did not work with

a promoter, and did not otherwise have a conflct of interest in issuing its

opinions.

7. The taxpayers did not ask any other tax professionals for an opinion or

otherwise" shop" for an opinion on the transaction.

C. Reasonable Reliance

Based on my review of the Opinion and the facts surrounding the tax advice

given the taxpayers, it is my opinion that it was objectively reasonable for the taxpayers

to rely on the advice given them. In particular, I offer two opinions. First, it is my view
that the Opinion meets the standards for reliance on tax advice described in sections
6662 and 6664 of the Internal Revenue Code and related regulations, meets the normal

standards for tax advice for these types of transactions, and, although not required to,
meets the standards for so-called Covered Opinions under the Treasury rules regulating

tax practitioners.

Second, given the nature and quality of the opinions and the circumstances

surrounding the advice, reliance on the Opinion was within the ordinary standard of
care exercised by taxpayers determining whether to engage in and how to report

complex transactions on their returns. The FP AA describes the transaction as a Notice
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2000-44 transaction. Without expressing a view on whether the transaction is

substantially similar to transactions described in Notice 2000-44, unlike the typical such

transaction, the transaction here was not marketed to the taxpayers by a promoter.
Instead, the transaction arose as part of a normal business deal, and the particular

structure was suggested by Mr. Beal's trusted advisor, and the tax advice given by an

independent third party. In addition, the net effect of the transaction was important to
the business transaction and there was a reasonable opportunity for profit aside from
the tax benefits. In my experience, taxpayers in similar situations, acting reasonably
and exercising ordinary care, rely on tax opinions of this nature and quality.

Below, I discuss each of these points.

1. The Opinion

The first question in determining reasonable reliance on tax advice is whether the

advice itself was reasonable and consistent both with expectations of a sophisticated

businessman and with the normal standards of tax practice. I address this question in
three different ways. First and most importantly, I consider whether the Opinion met
the standards for reliance on tax advice in the penalty statutes, regulations and related

cases. Second, I consider whether the Opinion was consistent with the normal
standards of opinion issued by sophisticated tax practitioners involving complex
transactions of the sort involved here. Finally, I consider whether the Opinion met the

standards for so-called covered opinions set forth by the Internal Revenue Service in its
role of regulating tax advisors (as opposed to the standards regarding the imposition of
penalties on taxpayers). While these tax practice standards do not apply to the Opinion,

they represent new and heightened standards for tax advice, and meeting these

standards is a strong indication that reliance on the Opinion was reasonable.

a. Compliance with the rules for reliance on tax advice

As noted, all of the asserted penalties allow taxpayers to rely on the advice of

professionals to avoid penalties. We can analyze whether reliance on the Opinion was

reasonable by analyzing whether the highest standards set by any of the asserted
penalty provisions was met. Distiling the statement of the law above, a taxpayer meets

the highest standards set in any of the penalty provisions if six requirements are met: (i)

the opinion was based on all the facts and circumstances including the purposes for
8



entering into and structuring the transaction, (ii) the opinion analyzed the relevance
and persuasiveness of the authority relied upon, (iii) the opinion was not based on
unreasonable factual or legal assumptions, and the taxpayer did no fail to disclose any

relevant fact to the tax advisor, (iv) the taxpayer had no reason to believe that the tax

professional lacked suffcient knowledge, (v) the opinion unambiguously stated that

there was a more than a 50% likelihood of success, and (vi) there was no conflict of

interest. Each of these standards is met.

(i) All facts and circumstances considered. The Opinion describes facts of the

relevant transaction in detail, including both the transactional details and
the purpose and effects of the transaction. The Opinion discusses all of
the relevant federal tax consequences of the transaction rather than
isolated pieces and, moreover, to my knowledge, does not omit any facts

from its analysis. The Opinion also considers the purposes of the

transaction and the structure of the transaction.

(ii) Relevance and persuasiveness of authority analyzed. The legal discussion of

each of the issues analyzed in the Opinion is extensive, discussing the

relevant authorities and how they apply in this case. The analysis of the
relevance and persuasiveness of the authorities meets the normal
standards for such analysis by high-level professional tax advisors. In

particular, the Opinion extensively discusses all of the technical issues
raised by the transaction and carefully analyzes the relevant authorities.
Its resolution of each of these technical issues is reasonable. It also

discusses the potential application of the economic substance doctrine,

sham transaction doctrine, or other similar limitations on tax benefits.
Because of their ambiguity, discussions of these doctrines in tax opinions

vary widely. The discussion of these issues in the Opinion was well
within the scope of normal legal analysis and was reasonable.

(iii) Not based on unreasonable assumptions. The Opinion also is not based on

unreasonable factual or legal assumptions. As far as I can tell, it makes no

significant legal or factual assumptions. The opinion did rely on 27
representations made by the taxpayers. Importantly, Representation 2

states that the primary purpose for creating BPB was to act as the vehicle

9



for the potential tender offer of Solution 6, Representation 8 states the

desire to reduce currency exposure with respect to the proposed

acquisition, and Representation 9 states that based on the advice of Bank

and upon Mr. Beal's own independent evaluations, there was a reasonable

opportunity to earn a reasonable profit in excess of all fees and
transactions costs without regard to the tax benefits. To my knowledge,

these representations are true, and, at a minimum, they are not
unreasonable. In addition, I am not aware that the taxpayers failed to
disclose any relevant fact to the tax advisor. The FP AA does not assert

any relevant facts that are not considered in the Opinion.

(iv) Knowledgeable Professionals. The accounting firm of Coscia Greilch

appears to be sufficiently knowledgeable in the relevant aspects of Federal

tax law. I have examined Matt Coscia's CV's on his firm website,

http://www.mcggroup.com/index.shtml. and it is apparent that he is an
experienced practitioner who should have sufficient knowledge to analyze
this transaction. Moreover, as discussed below, the Opinion is of

sufficient quality that it is clear that he had the requisite knowledge in the
relevant aspects of Federal tax law. Finally, the requirement of
knowledgeable professionals focuses on the taxpayer's reasonable belief

about the knowledge of the tax advisor. Here, Coscia Grielich was well-

known to Mr. Beal and recommended by his senior advisors. The
taxpayers would have had no reason to believe that these advisors were

not sufficiently knowledgeable to analyze the transaction.

(v) Unambiguous statement of more likely than not. Coscia Greilch
unambiguously told Mr. Beal that the overall tax treatment more likely

than would be upheld if challenged. The Opinion makes this statement

with respect to each separate item in its analysis. Moreover, it is my
understanding that Matt Coscia personally provided this assurance to Mr.
Beal in discussions surrounding the transaction.

(vi) No conflict of interest. There was, to my knowledge, no conflict of interest

between Coscia Greilich and the taxpayers. In particular, where a law
firm works with and acts in concert with a tax shelter promoter, there is a

10



potential conflct of interest because the law firm may have loyalty to the
promoter. It is my understanding that Coscia Greilch was asked to give
its opinion on the transaction as an independent and trusted advisor. It
was not a firm who approached the taxpayers with a prepackaged tax

shelter or otherwise worked with a promoter.

Summary: the highest standards set in any of the penalty rules or regulations for
reasonable reliance on tax advice were met in this case.

b. Normal standards of for tax advice within the community.

In my opinion, the Opinion is consistent with the reasonable expectations one

would have for such advice and with the general standards of tax practice involving

similarly complex transactions. The Opinion identifies all of the relevant technical (i.e.,

specific statutory or regulatory rules) that apply to the transaction. In particular, the

Opinion discusses the tax treatment of the swaps and whether the IRS could argue that
the two separate swaps had to be integrated. It discusses the treatment of the
contribution of the swaps to the partnership and the relevant authority on the
contribution of contingent liabilties to a partnership including the Helmer decision,

which gives the relevant rule (at the tie) for computing a partner's basis in the
partnership interest after such a contribution. It then discusses the distribution of the

shares and the liquidation of the partnership as well as a number of other technical
issues. The discussion of each of the identified technical issues is well within the
normal expectations for tax advice.

The Opinion also contains an extensive discussion of possible limitations on the

results otherwise required by application of the technical tax rules and, in particular, the

application of the economic substance and sham transaction doctrines. The scope of
these doctrines is ambiguous, and discussion of the doctrines in tax opinions can vary

widely. Many aggressive tax opinions effectively dismiss the doctrines, often claiming

they are invalid, prior to a cursory application to the facts. Better opinions take the
potential application seriously and analyze their likely application consistently with the
case law. In my view, the Opinion's discussion of the issue is well within the normal

bounds of the better opinions.
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In particular, it is my understanding that the overall transaction and the net
effect of the swaps had a significant business purpose, namely the potential acquisition

of Solution 6 and the hedging of a portion of the related currency risk. Moreover, it is
my understanding that there was a significant likelihood that the transaction would

produce a pre-tax profit after subtracting all transactions costs, including the costs of

the Opinion. With both a business purpose and a potential pre-tax profit, even the most
conservative tax advisors would likely conclude that there was a more likely than not

chance that the economic substance doctrine, (or related doctrines such as the sham

transaction doctrine), would not apply. The Opinion analyzes the case law consistent
with this view and comes to the same conclusion.

A notable aspect of this transaction is that it was entered into after Notice 2000-44

was issued. An important element of the Opinion, therefore, is how it dealt with this

Notice. I believe that the Opinion dealt with the Notice reasonably. The approach it

took was to examine the legal theory and authorities relied on in the Notice and
determine whether those theories and authorities applied to the transaction at issue.
This is appropriate because a Notice is simply a statement of the government's views of

a particular transaction and carries no weight (as to the substantive tax treatment of the
transactions - Notices can have procedural effects such as making a transaction a listed

transaction). The analysis of the legal theories and authorities is reasonable. In
particular, the transaction here had an opportunity for profit and a business purpose,
making the application of the economic substance doctrine, the partnership anti-abuse
rule, or similar doctrines relied on by the Notice unlikely.

It is therefore, my opinion that the Opinion is consistent with the type and

quality of tax advice normally given for complex transactions. Most experts in tax law

would likely accept this opinion as reasonable. A taxpayer exercising ordinary care
who is not an expert in tax law would have no basis for questioning the Opinion and
would reasonably rely on it in filng tax returns.

c. IRS Standards of Tax Practice

The IRS regulates tax practitioners through Circular 230, which sets out

standards of tax practice separate from the state law standards of care for attorneys or

accountants and separate from the standards imposed by the penalty rules. The
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Opinion, were it issued today, would likely be covered under Circular 230, §10.35,

which deals with so-called Covered Opinions. Section 10.35 was first issued in

December of 2004 and applies only to written advice rendered after June 20, 2005, so it

does not apply to the Opinion. It sets forth new and much broader standards for tax
advice than did the previous rules. Notwithstanding that these new, broader standards
had not yet been issued, the Opinion and related communications to the taxpayers met

those standards. Although under current law (that does not apply to the Opinions

because of its effective date), meeting these standards is a separate requirement from

meeting the standards for reliance on tax advice under the penalty rules, advice that

meets these standards is very likely to be advice that can reasonably be relied on by the

taxpayer.

Circular 230 §10.35 sets forth four requirements for so-called Covered Opinions:

(i) factual matters; (ii) relating the law to facts; (iii) evaluation of significant Federal tax
issues; and (iv) overall conclusion.

(i) Factual matters. The overall goal of requirements regarding factual matters is
to ensure that the Opinion does not rely on unreasonable assumptions or
representations, and that it identifies and considers all relevant facts. The Opinion
includes a detailed description of the facts which, it is my understanding, is consistent
with the actual transaction as implemented. Moreover, it is my understanding that
there are no additional facts relevant to the tax results (the FP AA does not assert any

such facts) and that the representations made by the taxpayers are true. Therefore, the

Opinion meets the requirements regarding factual matters.

(ii) Relating law to facts. The advice must relate the applicable law (including
potentially applicable judicial doctrines) to the relevant facts, must not assume the
favorable resolution of any significant Federal tax issue, and must not contain internally

inconsistent legal analysis or conclusions. As noted in sections III.C.1.a and b above, the

Opinion identifies every material legal issue including potentially applicable judicial

doctrines such as the economic substance doctrine. It offers convincing analysis on

these issues. Therefore, Opinion meets this requirement.

(ii) Evaluation of signifcant Federal tax issues. The advice must consider each
significant Federal tax issue and provide a conclusion as to the likelihood that the
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taxpayer wil prevail on the merits of each issue. The Opinion concludes for each issue
that the taxpayers were more likely than not to prevaiL. Therefore, the Opinion meets

this requirement.

(iv) Overall Conclusion. The advice must provide the practitioner's overall
conclusion as to the likelihood that the Federal tax treatment of the transaction is the

proper treatment and the reasons for that conclusion. Matt Coscia, of Coscia Greilch

provided this conclusion to the taxpayers. Therefore, the advice given by Coscia
Greilch meets this requirement.

2. Reasonable Reliance on the Opinion

Because of the overwhelming complexity of our tax system, we must allow

taxpayers to rely on experts - it simply makes no sense to require each taxpayer to

master the technical intricacies of arcane parts of the tax law. Implicit in the idea of

reasonable reliance, however, is that the taxpayer not have reasons to suspect that the
advice is not proper. For this reason, there are now significant restrictions in the

activities of tax shelter promoters and on the ability to rely on marketed transactions
and opinions.

Many Notice 2000-44 transactions were marketed by promoters and, therefore,

regardless of the technical merits of the opinions, there is an argument that taxpayers

should have been sufficiently on notice that reliance on such opinions was not
reasonable. Although I take no view on whether the transaction here was a Notice
2000-44 transaction, a key fact about the Opinion was that it came from a trusted tax

advisor rather than someone marketing or sellng the transaction. There was no
"opinion shopping". The taxpayers simply received advice in the ordinary course of a
business transaction. There was, therefore, little reason for the taxpayers to try to

second guess their advisor, and every reason to rely on the advice.

The transaction was also part of an ordinary business transaction, the planned

tender offer for Solution 6. It was not a separate transaction with no connection to

ordinary business operations, as most Notice 2000-44 transactions were. Although tax
benefits were a significant feature of the transaction, most ordinary business
transactions include significant tax structuring, and smart taxpayers always look for

legitimate ways to reduce their tax liabilties.
14



One concern is that the results were "too good to be true" and, therefore, the
Boyle logic of reasonable reliance on tax advice does not apply. The claim would be that

the tax losses exceeded the cash contributions to the transaction and, therefore, the
taxpayers should have known that the claimed losses were not legitimate. It is entirely
standard, however, that tax losses exceed cash contnbutions. Basic Supreme Court tax
precedents support such losses. See Crane v. Commissioner, 331 U.S. 1 (1947);

Commissioner v. Tufts, 460 U.S. 300 (1983).

Tax experts argue all the time about when these results are appropriate and
when they are not, and there are no firm conclusions. I have seen transactions where
the highest-level tax practitioners vehemently argue over whether they wil be upheld,
which each side strongly believing the other is wrong. Even a sophisticated taxpayer
could not be expected to know when deductions in excess of cash are appropriate and
when they are not as long as the deductions arise as part of an ordinary business
transaction.

Therefore, the circumstances surrounding the Opinion indicate that it was
reasonable for the taxpayers to rely on the Opinion. In particular, the Opinion was
given to the taxpayers by their trusted advisors rather than a promoter, the Opinion
both met, and would be seen by non-experts to have met, the norrnal standards for
opinions in complex transactions, the transaction arose as part of normal business deal
with a substantial non-tax business purpose, and the transaction had a reasonable
opportunity for profit after taking into account all expenses. Under these facts, reliance
on the Opinion was, in my view, reasonable.

Respectfully Submitted, Dated

l -~
,)

_ ,vii -t¿

.!

)" /2 I 6'Ç.~-

David A. Weisbach May 2, 2008
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QUALIFICATIONS

I am an Associate Professor of Law at the Georgetown

University Law Center. My research and teaching focus on

federal income taxation with an emphasis on the taxation of

business entities, tax shelters, and tax policy. I regularly

consul t with taxpayers regarding the tax consequences of

business and personal transactions. My CV, attached as Appendix

A, contains more details regarding my background, and lists my

publications. Appendix B lists the documents I considered and

relied on in forming my opinion. I am being compensated at a

rate of $ 4 50 per hour in this matter. I was deposed as an

expert witness in Fidelity International Currency Advisor A

Fund, L.L.C. v. United States, 05-40151-FDS, 06-40130 (D.

Mass. ). Aside from that case, I have neither testified nor

been deposed as an expert witness.

PURPOSE OF OPINION

I have been asked to give my opinion on whether Plaintiff's

transactions are the same as or substantially similar to the

transactions described in Notice 2000-44, 2000-2 C. B. 255.

SUMY OF OPINION

It is my opinion that the plaintiffs' transactions are not

th~ same as or substantially similar to the transactions

i

de~cribed in Notice 2000-44. My opinion is based on the facts
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This section (1) describes the transactions undertaken by

Investments, LC ("BPB"), Bemont Investments, L. L. C.

(" emont"), and related parties, (2) describes the transactions

described in Notice 2000-44, and (3) compares them.

authori ties described in this report, and the documents

li ted in Appendix B.

OMPARISON OF THE PLAINTIFFS' TRASACTIONS AND NOTICE 2000-44

THE PLAINTIFFS' TRANSACTIONS

FA

On 9/13/2001, Daniel A. Beal formed BPB, a limited

ili ty company. On formation Beal contributed to BPB $5

million and 7.7 million shares of the stock of Solution 6

ings, Ltd ("Solution 6"), a company that was then publicly

ed on the Australian Stock Exchange. (Here and throughout

report "$" stands for US dollars and "AUD$" stands for

Aus ralian dollars.) The 7.7 million shares were valued at $4

mil ion. In exchange, Beal received a 100% membership interest

in PB.

On 9/14/2001, BPB entered into four foreign currency swaps

Deutsche Bank ("DB"). Two of the swaps were long

pos . tions; the other two were short positions. In combination

the swaps acted as a hedge against a rise in the Australian
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dollar-US dollar exchange rate during the interval between when

the swaps were entered into and when they expired. Two of the

swaps expired on 11/13/2001. The other two expired on

11!28/2001.

The long swaps cost BPB $202.5 million. DB owed BPB a

premium of $197.5 million for the short swaps. The difference

between the two premiums was $5 million. Pursuant to the terms

of the swaps, and as described in greater detail below, DB and

BPB were each obligated to pay one another fixed sums at

designated dates. On net, these fixed payments would result in

DB paying BPB AUD$4. 8 million, worth approximately $2.5 million

(the exact US dollar value of AUD$4. 8 million would depend on

the exchange rate at the time of the payments) .

Considering these fixed payments, BPB's total cost for the

swaps was approximately $2.5 million. If the Australian dollar
i

appreciated against the US dollar so the exchange rate was more

th~n an amount specified in the swap agreements, as measured on

i

cettain specified dates, BPB would earn net $10 million (this is
i

i

thf excess of the amount BPB would earn on the long swaps over

tht amount it would lose on the short swaps). In other words,

BP' stood to quadruple its net investment.

I Eleven days later, on 9/25/2001, BPB contributed the 7.7

mi~lion shares of Solution 6 stock (still valued at $4 million)

I

and the four swaps to BM Investments LLC, an entity that was

- 4 -



subsequently renamed Bemont Investments L. L. C. For clarity,

throughout this report I will refer to this entity as "Bemont."

In return for its contribution, BPB received a membership

interest in Bemont. Also on 9/25/2001, Thomas Montgomery

contributed approximately $65,000 and 50,000 shares of Solution

6 stock to Bemont in return for a membership interest in Bemont.

Beal (through BPB) supplied most (99%) of the capital of

the partnership. Beal and BPB wanted Montgomery to participate

because of Montgomery's knowledge of and familiarity with

Solution 6. Montgomery formerly sat on the board of directors

of and was the CFO of Solution 6. The Bemont LLC agreement

provided that the first $7.5 million of profits or $2.5 million

of losses from the swap transactions contributed by BPB would be

allocated 100% to BPB, and otherwise that sharing of profits and

losses would be 90-10 between BPB and Montgomery. Following

its formation on 9/25/2001, Bemont acquired an additional

165,000 shares of Solution 6 stock.

On 10/1/2001, Beneficial Properties, Inc. ("Beneficial")

contributed $90,909 and was admitted as a 1% member of BPB.

Beneficial, wholly owned by Beal, was admitted to provide

management services to BPB.

Most of the foregoing transactions -- including formation

of BPB, execution of the swaps, formation of Bemont, and

admission of Beneficial as a member of BPB -- were undertaken to
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facili tate the pursuit of a tender offer for the shares of

Solution 6 not already owned by Bemont. In addition to the

acti vi ties described, Bemont prepared a plan of acquisition,

engaged Australian legal counsel, canvassed the market for

potential partners, and engaged in discussions with existing

shareholders and potential new management.

As noted above, during the period the swaps were in effect

there were a series of exchange rate determinations that

required DB and BPB to pay one another certain sums without

contingency, and required them to pay one another certain sums,

but only if the Australian dollar-US dollar exchange rate

exceeded certain thresholds on each determination date. As it

turned out, the swaps remained out-of-the money throughout their

term, so none of the contingent payments were made. The

noncontingent swap payments were made; on net, this resulted in

payments by DB to BPB of AUD$4. 8 million, worth slightly less

than $2.5 million at the exchange rates prevailing the dates the

payments were made. The last of the swaps expired on

11/28/2001.

By early December 2001, Bemont decided not to pursue the

tender offer for Solution 6. Accordingly, the partnership

between Beal (though BPB) and Montgomery was wound up. On

12/7/2001, 7.7 million shares of Solution 6 stock were

distributed to BPB. Then, on 12/17/2001, BPB redeemed
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Montgomery's membership interest for 215,000 shares of Solution

6 (the 65,000 shares originally contributed by Montgomery back

on 9/25/2001 plus the 165,000 shares acquired by Bemont after

its formation), AUD$13,000 and $150,000. After Bemont redeemed

Montgomery, it again had a single member (BPB).

Thereafter, during 2001 and 2002, BPB disposed of its

remaining assets: approximately $2.5 million of Australian

currency, and 7.6 million shares of Solution 6 Stock.

TAX CONSEQUENCES

Based on the advice of their accountants, Coscia Greilich &

Company LLP, Beal, BPB, and Bemont took the position that the

transactions described above had the following federal income

tax consequences.

Beal's formation of and contribution of property to BPB had

no tax consequences because on formation BPB was disregarded for

federal income tax purposes. Reg. 301. 7701-3 (b) (1) (ii). There

were no immediate tax consequences to Beal upon execution of the

swap agreements, aside from establishing Beal' s tax basis in the

swaps. In particular, Beal' s basis in the two long swaps was

the cost of the swaps, $202.5 million. IRC §1012. See Coscia

Greilich & Company LLP Tax Opinion (hereinafter "Tax Opinion")

at 63-64.
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Beal's and Montgomery's formation of Bemont was subject to

tax according to the rules governing partnership formation,

codified at Subchapter K of the Internal Revenue Code. On

behalf of Beal, BPB contributed two long swaps and two short

swaps, plus $4 million worth of Solution 6 stock. No gain or

loss was recognized by Beal, Montgomery, or Bemont. IRC §721.

Beal's and Montgomery's basis in the contributed property

transferred to Bemont. IRC §723. Beal and Montgomery each took

an exchanged basis in their Bemont partnership interests (a

partner's basis in its partnership interest is known as "outside

basis"), i. e., both Beal and Montgomery had an outside bases

equal to the basis each had in the property contributed to

Bemont. IRC §722. For Beal, this was the sum of his basis in

the long swaps ($202.5 million) plus his basis in the Solution 6

stock ($4 million), or $206.5 million in total. Tax Opinion at

46-67.

Under partnership tax law as it was then understood, Beal

was not required to reduce his outside basis on account of the

short swaps. A reduction in outside basis is generally required

on the partnership's assumption of a partner liability; however,

the short swaps were not considered "liabilities" within the

meaning of IRC §7 52, the section that requires basis adjustments

on account of trans fer and assumption of liabilities by and

between partners and partnerships. Tax Opinion at 55-63.
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On 10/1/2001, when BPB admitted Beneficial as a member, BPB

became a partnership for federal income tax purposes. Reg.

§1.301.7701-3(b) (1) (i). BPB's conversion from disregarded

enti ty to partnership is treated, for federal tax purposes, as a

contribution by Beal and Beneficial of the assets held by each

of them prior to the conversion (in Beal's case that included

only BPB's membership interest in Bemont, which he held

indirectly through BPB prior to admission of Beneficial). No

gain or loss was recognized on this conversion. IRC §721.

Beneficial and Beal took outside bases in their membership

interests in BPB equal to their bases in the property they

(actually or constructively) contributed to BPB at conversion.

IRC §722. This meant that Beal took a $206.5 million outside

basis in BPB. Beneficial took a $90,909 outside basis in BPB.

BPB took a transferred basis in the assets contributed by

Beneficial and a transferred basis in the asset (i. e., the

Bemont membership interest) deemed to have been contributed by

Beal. IRC §723. Tax Opinion at 64.

Because the swaps were out-of-the money at each

determination date, only the noncontingent swap payments were

made. On each of 10/17/2001, 10/24/2001, 11/15/2001, and

11/30/2001 DB owed BPB AUD$874,151,309. The US dollar

equi valent of these amounts, as determined under the tax rules

governing transactions in foreign currencies, was taxable income
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of BPB for 2001. On each the same dates, BPB owed DB

AUD$872, 938, 894. The US dollar equivalents of these amounts was

a deductible expense of BPB for 2001. In addition, during 2001

BPB was entitled to deduct its tax basis in the long swaps

($202.5 million) and was required to include in income the

premium received on the shott swaps ($197.5 million). Tax

Opinion at 24-45, 65-67.

i

No gain or loss was retognized on Bemont's 12/7/2001

distribution of Solution 6 stock to BPB. IRC §731. BPB took a
!
¡

$ 4 million trans ferred basil in the distributed stock, i. e. ,
I
i
i

Bemont's basis carried over! to BPB. IRC §732 (a). BPB's outside
i

basis in Bemont was decreasrd by $4 million, i. e., by an amount
i

equal to Bemont's basis in ~he property (Solution 6 stock)
I

Bemont distributed to BPB. IRC §733 (2). This brought BPB's

outside basis from wn to $202.5 million. Tax Opinion

When, mont made a liquidating distribution

67-69.

to Montgomery, it caused Be ont' s status as a partnership for

federal income tax purposes to terminate, because, after

Montgomery's interest was e tinguished, there was only one

member of Bemont. IRC §708 (b) (1) (A); Rev. RuL. 99-6, 1999-1

C. B. 432. This resulted in a constructive distribution by

Bemont of its remaining asset (Australian currency) to BPB, then

Bemont's sole member. Neither Bemont nor BPB recognized any

- 10 -
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gain or loss on the (constr ctive) liquidating distribution.

IRC §731. BPB's basis in t e foreign currency (constructively)

distributed in complete liq idation of Bemont equaled BPB's

outside basis in its partne ship interest Bemont, then $200

million. IRC §7 32 (b) . (BP , s outside basis was reduced from

$202.5 million to $200 mill on on account of the $2.5 million

net loss incurred by Bemont on the swaps which passed though to

BPB, as described above. I C §705(a) (2).) Tax Opinion 69-74.

On BPB's disposition o. the foreign currency, in 2001 and

2002, BPB realized a loss 0 $197.5 million, equal to the excess

of its $200 million basis 0 er the fair market value of the

currency at the time of its disposition. IRC §1001. This loss

was ordinary in character. IRC §988. Tax Opinion 74-81.

Coscia, Greilich & Com any LLP opined that none of the

substance-over-form doctrin s or statutory or regulatory anti-

abuse rules would supersede the technical rules described above

Tax Opinion(and described more thoroug ly in its opinion).

81-135.

TICE 2000-44

Notice 2000-44 descri es two transactions. I will refer to

the first transaction desc ibed in Notice 2000-44 as the "loan

premium variation" and the second transaction as the "offsetting

options variation."
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LOAN PREMIUM VARIATION

The loan premium vari tion of the Notice 2000-44

disburses $3,000X to he taxpayer. Two thousand dollars of

the disbursement is r ferred to as loan principal in the

transaction documents; the other $1,000X is referred to as

"loan premium." The ransaction makes economic sense from

the lender's perspect' ve because the taxpayer will

effectively repay (am rtize) the loan premium over the

course of the loan th ough above-market interest payments.

follows:transaction involves three

1. The taxpayer borrows oney from a lender. The stated

principal amount of t $2,000X, but the lender

2. The taxpayer contribu

which assumes the tax

$3,000X to a partnership,

indebtedness. Thereafter the

partnership engages i investment acti vi ties.

3. The taxpayer sells th partnership interest for nominal

consideration.

The taxpayer takes th position that the cash contribution

and debt assumption in Ste 2 gives him a $1,000X outside basis

in his partnership interes After formation, a partner's

outside basis equals rtner's basis in property or amount

of money contributed to th partnership (here $3,000X cash) .

IRC §722. This basis is r by the amount of money

distributed to the partner. IRC §7 33 (1)

- 12 -

Partnership



assumption of a partner's iability is treated as a distribution

of money. IRC §752 (b). T e taxpayer's argument is that, in

Step 2, the partnership as umed a $2, OOOX liability, equal to

the nominal amount of the oan. In other words, the taxpayer

takes the position that th $1,000X of loan premium is not a

"liability" for purposes 0 IRC §752 (b). If the taxpayer's

position is accepted, his utside basis is $1,000X ($3,000X cash

contribution less $2,000 1 . ability assumption) .

This sets up a $1,000 loss in Step 3. The partnership, by

assuming the $2, OOOX loan, has obligated itself to make above-

market interest payments. The present value of the obligation

to make these above-market interest payments is (approximately)

$1,000X (otherwise the dea would not make economic sense for

the lender). Thus the val partnership is $0 ($3,000X

cash less $2,000X nominal iability assumed less $1,000X

obligation to make above m rket interest payments). In Step 3,

when the partner sells his partnership interest, he claims a

$1,000X tax loss (the exce s of his $1,000X outside basis over

the consideration received in Step 3, approximately $ 0) .

OFFSETTING OPTIONS VARIATI N

The first step in the offsetting options variation of the

Notice 2000-44 transaction is somewhat different from the loan

- 13 -



premium variation, but the second and third steps are virtually

identical. The steps are as follows:

1. The taxpayer purchases and writes options tied to the same

underlying asset. For example, a taxpayer might purchase

call options for a cost of $1,000X and simultaneously write

offsetting call options, with a slightly higher strike

price but the same expiration date, for a premium of

slightly less than $1, OOOX.

2. The taxpayer contribut s the purchased option and the

partnership assumes th taxpayer's obligation with respect

to the written option. Thereafter the partnership engages

in investment acti vi ti s.

3. The taxpayer sells the partnership interest for nominal

consideration.

The taxpayer takes the position that the contribution of

the options in Step 2 gives rise to an outside basis of $1, OOOX.

The taxpayer's basis in the option he purchased in Step 1 equals

his cost ($1,0 OOX) . sti tuted basis in his partnership

interest thus equals $1,000 , IRC §722, before reducing that

basis for liabilities, were transferred in Step 2. The

taxpayer's argument is that the option he wrote in Step 1 is not

a "liability" for purposes f IRC §752 (b), and therefore no

basis reduction is on account of the partnership's

assumption of that obligati In Step 3, when the partner
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sells his partnership intere t, he claims a $1,000X tax loss

(the excess of his $1,000X 0 tside basis over the consideration

received in Step 3, approxim tely $0) .

OMPARI SON

The BPB Transactions ha e more in common with the

offsetting options of the Notice 2000-44 transaction

than with the loan premium v riation. Thus, if substantial

similarity is to be found be ween the BPB Transactions and

sed on the offsetting optionsNotice 2000-44, it

variation. If the BPB Trans ctions are not substantially

similar to the offsetting op ions variation then, a fortiori,
they are not substantially s' milar to the loan premium

variation. Accordingly, I w' 11 focus on the offsetting option

variation.

There are two significa t factual differences between the

BPB Transactions and the off etting options variation. First,
Notice 2000-44 describes a t ansaction in which the taxpayer's

net economic outlay to acqui e his partnership interest, and the

value of the partnership int rest, is nominal or zero. That

simply is not the case in th BPB Transactions. Second, the IRS

and Treasury have consistent y maintained that taxpayers entered

into Notice 2000-44 transact' ons for the sole or primary purpose

of minimizing their taxes. n deposition testimony, Daniel A.
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Beal and Thomas Montgomery stated that there were substantial

non-tax purposes for all of the aspects of the BPB Transactions.

Ei ther of these two differe ces standing alone defeats any claim

that, as a matter of fact, the BPB Transactions are

substantially similar to a otice 2000-44 transaction. I

discuss each of the differe ces in turn.

THE PLAINTIFFS' NET ECONOMIC OUTLAY WAS NOT "NOMINAL OR ZERO"

Notice 2000-44 describ s the basic facts of the offsetting

options variation summarized above -- and then explains the

position advanced by this transaction. The

relevant passage reads in f 11 as follows:

In (the offset tin options J variation, a
taxpayer purchase and writes options and
purports to creat substantial posi ti ve
basis in a partnership interest by
transferring thos option positions to a
partnership. For example, a taxpayer might
purchase call opt' ons for a cost of $1,OOOX
and simultaneousl write offsetting call
options, with a sightly higher strike price
but the same expi ation date, for a premium
of slightly less han $1,000X. Those option
posi tions are the trans ferred to a
partnership which, using additional amounts
contributed to th partnership, may engage
in investment act' vi ties.

Under the posi tio advanced by the promoters
of this arrangeme t, the taxpayer claims
that the basis in the taxpayer's partnership
interest is incre sed by the cost of the
purchased call op ions but is not reduced
under §752 as a r sul t of the partnership's
assumption of the taxpayer's obligation with
respect to the wr' tten call options.
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The factual descripti the first paragraph of the block

quote indicates that "addi might be contributed

by the partners to the and that these amount might

be used for investment In the second paragraph of

the block quote, in the se the underscored
sentence in the middle -- otice 2000-44 describes the

"taxpayer's net economic 0 tlay to acquire the partnership

interest and the value of he partnership interest" as "nominal

or zero." This can only b true if any "additional amounts"

contributed, aside from th offsetting options, are nominal.

This is significantly different from what happened in the

BPB Transactions. In combination, BPB and Montgomery

contributed to Bemont millions of dollars worth of Solution 6

stock. This stock represe close to 5% of the outstanding

shares of Solution 6, a pu licly traded company, which Bemont

- 17 -



was planning to acquire. Sanding alone, this difference

between the BPB Transaction and those described in Notice 2000-

44 defeats any reasonable c aim that the BPB Transactions are

substantially similar to th transactions described in Notice

200-44.

It is possible to read the description in the notice

differently. One could rea the first clause of the underscored

sentence in the block quote -- the clause instructing that

"additional amounts contrib ted to the partnership" are to be

disregarded -- as qualifyin the entire rest of the sentence,

rather than just the portio of the sentence ending with the

parenthetical" ($1, OOOX in his example)." Were this correct,

then the question whether B B's and Montgomery's economic outlay

to acquire their interests n Bemont, and Bemont's value, were

"nominal or zero" would be ade without considering anything

they contributed to Bemont side from the offsetting options.

In other words, the determi ation of whether Bemont' s value was

"nominal or zero" would be ade without considering the millions

of dollars of Solution 6 st ck they contributed. This

construction of the phrase s unsupportable, for at least two

reasons.

First, suppose a taxpa er purchased and wrote call options

with strike prices that wer only slightly different from one

another, and then contribut d both options to a partnership, as
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described in the notice. If all of the surrounding facts and

circumstances are ignored in other words, "disregarding

additional amounts contribut d to the partnership, transaction

costs, and any income realiz d and expenses incurred at the

partnership level" -- it goe without saying that the taxpayer's

net economic outlay and the alue of the partnership are nominal

or zero. Everything t might increase "the taxpayer's

net economic outlay" or "the value of the partnership interest"

would be ignored by assumpti n. It follows that if the

"disregarding additional amo nts ." phrase modifies the

whole rest of the sentènce, the last clause, which describes the

i

taxpayer's net economic outllY and the value of the partnership

as being nominal or zero, is! surplusage. The better, more

natural reading of the notict, the reading that prevents the

last clause from being redun~ant and unnecessary, is that the

"disregarding additional amo0nts
i

." phrase modifies only the

portion of the sentence up tp the parenthetical" ($1, OOOX in

this example)."

Second, the IRS and Tre~sury have repeatedly recognized
¡

that whether a transaction ip which contingent obligations are
¡

contributed to a partnership I is the same or substantially
similar to the transactions ~escribed in Notice 2000-44 depends

on the relationship between the contingent obligation and the
!

rest of the property contrib~ted to the partnership. This
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i
relationship cannot be eva~uated if the rest of the property

i

I

contributed to the partner~hip is disregarded.
i
I

To take one prominent lexample, consider Treasury regulation

§1.752-6. Assuming this rdgulation is valid and that it applies
i

i
i

to BPB's contribution of t~e swaps to Bemont (on which I express

no opinion), it requires BBB to reduce its outside basis in

,

Bemont by the value of the ishort swaps at the time of their
i

contribution, subj ect to t~o possible exceptions. One exception

applies if "the trade or b~siness with which the liability is

associa ted is trans ferred ~o the person assuming the liability

as part of the exchange." IIRC §358 (h) (2) (A); Reg. §1. 752-

,

6 (b) (1). The other except~on applies if "substantially all of

the assets with which the ~iabili ty is associated are

trans ferred" as part of th~ same transaction. IRC

§358(h) (2) (B); Reg. §1.75~-6(b) (1). This second exception does

not apply to transactions ~he same as or substantially similar
i

to the transactions descri~ed in Notice 2000-44. §1.752-

6 (b) (2) .

Treasury has explaineq that the first exception, the one

when a trade or business is transferred together with a

i

contingent obligation, is ~ecessary so that Reg. §1. 752-6 does

not impede the contributio~ of assets and obligations "to

partnerships for substanti~l business purposes." Preamble to

Prop. Reg. §1.752-7, 68 Fed. Reg. 37434 (June 24, 2003). In
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i

crafting this regulation, I~S and Treasury recognized that if

the taxpayer is trans ferring a trade or business to a

partnership together with a~sociated contingent obligations, the

transaction by definition cannot be the same as or substantially

similar to the transactions ¡described in Notice 2000-44, because

Notice 2000-44 describes ta~-motivated transactions that lack

any signi ficant business dimension other than tax minimization.

Thus a carve out from the t~ade or business exception for Notice

2000-44 transactions was un~ecessary.

To be clear: I am not! suggesting that Beal or BPB

contributed a trade or busi~ess to Bemont; the point is that if

we follow the al ternati ve r~ading of the underscored sentence

above, and disregard addi ti~nal amounts BPB contributed to

Bemont when assessing BPB's I "net economic outlay" or gauging

whether "the value of the p~rtnership interest is nominal or

zero," we would not be able ¡ to tell whether BPB contributed a

trade or business. This camnot be right because, according to

the IRS and Treasury, one w~y to distinguish between

transactions with a substantial, non-tax business purpoBe, on

the one hand, and the abusite transactions that Notice 2000-44

was designed to prevent, on I the other, is to determine whether a

trade or business was contributed to the partnership. This

determination is impossible if everything contributed to the

partnership aside from the ~ffsetting options is ignored.
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To summarize, Notice 2000-44 describes two transactions.

i

The one most similar to the! BPB Transactions involves the

contribution of offsetting options. This facet of the

transaction -- standing alohe -- creates some superficial

similari ty to the BPB Trans~ctions, since the foreign exchange

swaps contributed to Bemontl are similar to options. Critically,
i

i

however, Notice 2000-44 goeß on to explain that aside from

,

contributing options, the "~axpayer' s net economic outlay to

acquire the partnership int~rest and the value of the

partnership interest are no~inal or zero." In the case of the

BPB Transactions, that simp~y is not the case, given the
i

millions of dollars of SOluFion 6 stock contributed to Bemont at

i

its formation. This is a c~ucial difference between the BPB
,

Transactions and the offset~ing options variation described in

Notice 2000-44, and defeatsl any claim that the two are

substantially similar.

THE PLAINTIFFS' PURPOSE WASI NOT "SOLELY TO CREATE TAX BENEFITS"

The IRS and Treasury hßve repeatedly, strenuously, and

publicly stated that Noticei 2000-44 transactions "where
!

designed, marketed, and und~rtaken solely to create tax benefits

unintended by any reasonabl~ interpretation of the tax laws."
¡
i

Announcement 2004-46, 2004-~ C.B. 964 (May 24, 2004). The
i

repeti ti ve and unqualified hature of the IRS and Treasury

- 22 -
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statements that Notice 200q-44 transaction are "solely" tax

motivated leaves no doubt t!hat the IRS and Treasury view the

,

absence of any non-tax mot~vation for undertaking a transaction

as a sine qua non of a Not~ce 2000-44 transaction.

The aspects of the BPS Transactions that makes them most

similar to the offsetting 9ptions variation of the transactions

described in Notice 2000-4~ -- BPB's execution of the long and

short swaps, and contribut~on of those swaps to Bemont -- were
i

not, according to the prinqipals, "undertaken solely to create

tax benefits." Neither we~e they "designed (or) marketed" for

that purpose. In their denosi tion testimony, both Daniel A.

Beal and Thomas Montgomery Iclaimed legitimate non-tax reasons

for executing the swaps an9 contributing the swaps to Bemont.

,

Both stated that the transactions were done to hedge currency

risk associated with a pot~ntial investment in or tender offer

for Solution 6. Assuming ~he principals had a non-tax business

purpose for executing the swaps and contributing them to Bemont,

any claim that the BPB Traqsactions are substantially similar to

the transactions described in Notice 2000-44 would flatly

contradict the longstanding position of IRS and Treasury.

Following are illustr4tive examples of the instances where

the IRS and Treasury have 4escribed a sole or principal

motivation to create tax banefi ts as a defini ti ve characteristic

of the transactions described in Notice 2000-44. (Note that the
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IRS and Treasury sometimes refer to Notice 2000-44 transactions

and substantially similar t~ansactions as "Son of BOSS"

transactions) .

In Chief Counsel Notic~ CC-2003-020 (June 25, 2003), the

IRS explained that in the offsetting options variation of a

Notice 2000-44 transaction" (t) he partnership engages in

. investment trans~ctions to generate the appearance of

a business purpose in the event the transaction is

challenged. The real rurpose of the partnership is the

generation of the loss. "(p. 6). The Notice goes on

to explain that "the p!rincipal, if not sole, purpose for

engaging in a Son of ~OSS transaction is the tax reduction

generated by the translaction." (p.9) (Emphases added.)

In IR 2004-64, 2004 I~B LEXIS 195 (May 5, 2004), then-

Commissioner of the I~S, Mark W. Everson, explained in a

press release that "Son of BOSS deals had only one purpose

the elimination of ~ax." (Emphasis added.)

In Announcement 2004-4i6, 2004-1 C.B. 964 (May 24, 2004),

the IRS announced terms on which it would resolve Son of

BOSS transactions. In Section 1 of the announcement, the

Service explained that "Son of BOSS transactions are

abusive and were designed, marketed, and undertaken solely

to create tax benefits unintended by any reasonable

interpretation of the tax laws." (Emphasis added.)
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Treasury Decision 9207 ~ by which the IRS and Treasury

propounded Reg. § 1. 752 + 6, explains that the exceptions in

§1.752-6 serve generally to "limit the application of the

regulations to transactions that are abusive in nature and

lack a business purpos$." 7 0 Fed. Reg. 30337 (emphasis

added). As described ábove (see p.20), one of these

exceptions shuts off for transactions the same as or

substantially similar to Notice 2000-44 transactions. The

clear implication is tnat a transaction cannot be the same

as or substantially similar to a Notice 2000-44 transaction

unless it is "abusive in nature and lack (s J a business

purpose. "

Had the IRS and Treasury made some isolated remark

indicating their view that the principal or sole purpose of all

Son of BOSS transactions is tax avoidance, then perhaps one

could brush the remark aside. Or maybe this would be possible

if the remarks were casual statements made in unofficial

documents. However, neither is the case. Instead the IRS and

Treasury have repeatedly insisted that sole or principal purpose

of Son of BOSS transactions is tax avoidance, and they have done

so in documents upon which they intend taxpayers to rely.

In their depositions, Daniel A. Beal and Thomas Montgomery

state that they had legitimate non-tax purposes for (1) entering

into the long and short currency swaps, (2) entering into those
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swaps in BPB (as opposed to within Beal Financial Corporation or

by Beal directly), and (3) contributing the currency swaps to

Bemont. All of the aspects of the BPB Transactions were done

with an eye towards minimizing risk, and aligning incentives.

True, the principals appear to have been aware that the form of

the transaction entailed tax advantages, but according to their

testimony, there is no indication that tax minimization was the

sole purpose, or even the principal purpose, for undertaking the

transactions, or for choosing the particular form.

To summarize, the IRS and Treasury have both indicated that

not every transaction in which contingent liabilities are

transferred to a partnership is the same as or substantially

similar to the transactions described in Notice 2000-44. IRS

and Treasury have both taken the position that an additional

feature necessary to classify a transaction as being a "Son of

BOSS" transaction is the absence of a legitimate non-tax

business purpose. The BPB Transactions were motivated by a

legi timate business purpose. Ergo, the BPB Transactions are not

the same as or substantially similar to the transactions

described in Notice 2000-44.

CONCLUSION

Notice 2000-44 describes a transaction in which the

taxpayer's contribution to a partnership is "nominal or zero,"
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and indicates that, thereafter, the partnership "may engage in

investment acti vi ties" apparently as a form of window-dressing.

In the BPB Transaction, the partners contributed millions of

dollars of publicly traded stock to the partnership. Following

the contribution the partnership's value was not nominal or

zero.

The IRS and Treasury have repeatedly asserted that the sale

or at least principal purpose of the transactions described in

Notice 2000-44 is tax avoidance. The principal purpose of BPB

and Bemont was to pursue a legitimate investment opportunity.

In my opinion, both of these differences between Notice

2000-44 and the BPB Transactions are significant. These factual

differences between the BPB Transactions and those described in

Notice 2000-44 undermine any claim that they are substantially

similar.

Respectfully submitted,

C;1~ f!~,'
_........,.".....-._-.......~..._-~-.t~-"'.. "...,~............~...___.__m_._..____Ethan Y~.le

_çj-i 1'2~~£
Date
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PURPOSE OF REPORT

This rebuttal report is a review of the Expert Report of

.
Mr. Bruce G. Dubins ky, MST, CPA, CFE, CVA. The purpose is to

evaluate Mr. Dubinsky's analysis and conclusions.

SUMY OF REPORT

There are significant problems with Dubinsky's analysis and

his conclusions. Dubinsky's report is not a balanced appraisal

of the evidence. By selectively choosing what facts to describe

and analyze, Dubinsky has -- in effect -- made choices regarding

what evidence bearing on various issues is credible and what

evidence is incredible. In addition, there are numerous

logical, analytical, and conceptual defects in Dubinsky's

analysis. These defects undermine Dubinsky's opinions and

conclusions.

Documents not already listed in Appendix B to my original

report that I considered in the preparation of this rebuttal

report are listed in the Appendix hereto. This rebuttal report

acts as a supplement to my initial expert report dated May 2,

2008, and the disclosures under Fed. R. Civ. P. 26(a) (2)

contained in the initial report regarding documents I reviewed,

prior testimony, compensation, and qualifications are

incorporated herein by reference.
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ANALYSIS

INTRODUCTION

Dubinsky's "OPINION NO.1" is that

Beal's so-called "investment" strategy was
in reality a pre-planned, permanent tax
elimination strategy involving the use of
digital foreign currency "swaps" as an
artifice to generate artificial paper tax
losses. The so-called "investment" strategy
lacked true economic substance. (Dubinsky
at 3.)

Dubinsky gives, as the "BASIS FOR OPINION NO.1," a list of

eight assertions, as follows:

1. Explanation of the Deal (Id. at 3-15)

2. The Long and Short "Swaps" in Substance Should Be Viewed as
a Single Economic Transaction (Id. at 15-19)

3. There was No Reasonable Opportunity to Earn a Reasonable
Non-Tax Profit From the "Swaps (Id. at 19-21)

4. (Bemont) Lacked Any Non-Tax Business Purpose that Could Not
Have Been Fulfilled by BPB (Id. at 21-23)

5. Montgomery's Pre-planned "Partnership" Interest in (Bemont)
Had No Real Economic Substance (Id. at 23-24)

6. Beneficial Property's "Partnership" Interest in BPB Had No
Economic Substance and Only .Served to Make Beal' s Tax
Losses Less Apparent on His Tax Returns (Id. at 24-26)

7. There Was No Apparent Business Purpose in (Bemont)' s
Purchase of 165,000 Shares of Solution 6 Stock (Id. at 26-
27 )

8. Beal's Tax Strategy Was a Pre-Planned Series of Tightly-
Choreographed, Interdependent Financial Transactions Wired
in Step Fashion, With All the Characteristics of a Son-of-
Boss Transaction Described in IRS Notice 2000-44 (Id. at
27-31)
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(BM Investments LLC, was subsequently renamed Bemont Investments

L. L. C. Dubinsky's convention is to refer to this entity as

"BM." As I did in my original report, I will refer to this

entity as "Bemont.")

Dubinsky does not state, and the reader is left to wonder,

whether (1) the eight assertions that he designates as the

"BAS IS FOR OPINION NO.1" are all necessary to support his

opinion, (2) the assertions are al ternati ve bases, anyone of

which is sufficient to support his opinion, or (3) some

intermediate position where more than a single basis but fewer

than all eight bases are necessary to support his opinion.

As Dubinsky offers no indication regarding how the listed

assertions fit together to support his conclusions regarding

"preplanning," "artifice," and lack of "true economic

substance," it is not possible to evaluate interrelationships

between or among them. I will therefore treat Dubinsky's

assertions independently.

Item 1 in Dubinsky's list, "Explanation of the Deal," is

his recapitulation of the facts. I do not comment on this part

of his report except in those instances where his version of the

facts implicates one of the bases for his opinion.
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WERE THE SWAPS A SINGLE ECONOMIC TRSACTION? WHT DIFFERENCE
DOES IT MA IF THEY WERE?

Dubinsky claims that in substance the four swaps entered

into by BPB and trans ferred to (Bemont J "constituted a single

economic transaction." (Dubinsky at 15.) He deduces this from

the following facts:

1. the swaps were entered into and terminated concurrently,

2. the payments called for by the swap agreements were

concurrent,

3. the swap confirmations include the same boilerplate

language and were executed concurrently,

4. there is a dearth of evidence that the principals

considered entering into any of the swaps individually,

5. BPB and Deutsche Bank agreed to net payments,

6. the strike prices of the long and the short swaps were very

close to one another, and

7. evidence indicating that it would have been more expensive

and difficult for BPB to enter into the swaps one-by-one,

ra ther than as a package.

Some of the facts Dubinsky cites support his assertion that

the swaps are a single economic transaction. The difficulty,

however, is that viewing the swaps this way is fully consistent

with Beal's and Montgomery's statements that the four swaps were

designed and executed to hedge foreign exchange risk with
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respect to a potential tender offer for Solutions 6. Dubinsky

does not consider or evaluate this possibility.

It is therefore unclear why the "single economic

transaction" assertion supports Dubinsky's ultimate opinion that

the transaction was an "artifice" and "lacked true economic

substance" (id. at 3), any more than it supports the conclusion

that this was a legitimate business transaction. Indeed,

Dubinsky acknowledges explicitly that when viewed together the

swaps appeared to be a commercially viable transaction with

economic reality. (Id. at 19.)

Given that this "single economic transaction" assertion

does not support Dubinsky's opinion, a reasonable inference is

that Dubinsky is making a legal argument, namely, that the swaps

ought to be integrated for purposes of assessing the tax

consequences of BPB's contribution of the swaps to Bemont.

Dubinsky claims to have tax expertise and at page 18 of his

report, for instance, Dubinsky describes "the integration of the

'swaps' into a single transaction." (Emphasis added.)

"Integration" is tax jargon for combining two different

transactions for purposes of assessing their tax consequences.

If Dubins ky is arguing for integration of the swaps for tax

purposes, the argument is misplaced since the question whether

the swaps ought to be integrated for tax purposes is a legal

question, on which I express no opinion.
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In summary, even if Dubinsky's assertion that the swaps

should be viewed together is correct, viewing the swaps this way

is fully consistent with the swaps being a component of a

legi timate, profit-seeking business transaction. Therefore

Dubinsky's assertion does not support his conclusion that the

swaps are an "artifice."

WAS THERE PROFIT POTENTIAL?

Dubinsky asserts that the swaps had no profit potential,

taxes aside. (Dubinsky at 19.) It is unclear why this

assertion matters, and even assuming it does, his analysis is

flawed.

First, Dubinsky does not explain why the profit potential

of the swaps, standing alone, is important to his opinion. The

real issue is not whether the swaps by themselves had profit

potential; rather, the issue is whether the overall transaction

had profit potential. Dubinsky does not discuss this.

Instead, Dubinsky assumes (implicitly) that "the swaps" and

"the transaction" are the same thing. But he does not explain

why this is true. Dubinsky's assertion can be written as a

syllogism: (1) a transaction lacking a non-tax profit potential

has no economic substance; (2) the swaps lack profit potential;

(3) therefore the transaction lacked economic substance. Notice

that the conclusion of the syllogism only follows from the
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premises if the "transaction" referred to in the first premise

is the same as "the swaps" referred to in the second premise.

This would only make sense if the transaction at issue was an

investment in the swaps by themselves, shorn of all of the other

aspects of the transaction (described by Dubinsky at pages 3-15

of his report). Dubinsky does not explain why those other

aspects ought to be ignored when assessing profit potential and

economic substance.

In their deposition testimony the principals stated that

they viewed the swaps and the other aspects of the transaction

as parts of an integral whole. For instance, Montgomery

explained in his deposition that he viewed the swaps as "an

overall part of the transaction." (Montgomery Deposition at

446: 7. ) He explained that if the strike prices were not hit, so

the swaps settled out of the money, it would be a benefit

because the tender offer would be cheaper. (Id. at 446:8.) On

other hand, if the strike prices were hit, so the swaps settled

in the money, there would be a benefit from the swaps, but this

would be offset by the higher price (in us dollars) for pursuing

the tender offer. (Id. at 446:9-10.) Beal stated in his

deposition that

you enter in (to) a hedge not to make money
on the hedge; you ender into a hedge to
protect against some other consequence. So,
you know, the expectation of the transaction
had more to do with the value of completing
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a tender than with what the net cost mayor
may not be of the hedge. (Beal Deposition
at 194:17-22.)

The key point is that Dubinsky has isolated one aspect of a

larger transaction and asserted that that one aspect lacks a

profi t potential. Dubinsky's vantage point is peculiar.

Second, Dubinsky's explanation regarding the absence of

profit potential is fallacious even when looking only at the

swaps themselves (which, for reasons just explained is

problematic). Three outcomes were possible considering all four

swaps together:

1. All of the swaps could have settled out of the money, in

which case BPB would be out approximately $2.5 million, the

net premium paid.

2. The long swaps could have settled in the money, and the

short swaps could have settled out of the money, in which

case BPB would have received a payment of $2.21 billion

dollars.

3. All of the swaps could have settled in the money, in which

case Bemont would have received a $10 million payout.

(Outcome 2 describes the payoff if the long swaps settle in the

money and the short swaps out of the money on every

determination date for all four swaps. This could have happened

for one pair of swaps but not the other pair, or for one

determination date but not the others, in which case there would

- 9 -
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be a payoff of at least $552.5 million, equal to one-fourth of

$2.21 billion.)

Dubinsky argues that outcome 1 would result in a loss and

that the likelihood of outcome 2 was remote. In their

deposition testimony, both Montgomery and Beal stated that

outcome 2 was a remote possibility. (Dubinsky at 19-21 (quoting

deposi tions) . ) Thus the fact that outcome 2 was a remote

possibili ty is not in dispute. After considering the

likelihoods of outcomes 1 and 2, Dubinsky skips to the

conclusion that there was "no reasonable opportunity to earn a

reasonable non-tax profit from the 'swaps.'" (Id. at 19.) The

difficulty is that Dubinsky does not consider the likelihood of

outcome 3, receipt of a $10 million payout.

This is like a Monty Hall game with three doors. You pay

$2.5 million to play. Behind Door 1 is nothing. Behind Door 2

is $2.21 billion. Behind Door 3 is $10 million. The contestant

is told that the likelihood of getting the prize behind Door 2

($2.21 billion) is remote. Based on this information, is it

possible to determine whether playing the game holds a

reasonable profit potential? Of course not, not without knowing

the likelihood of getting what is behind Door 1 (nothing) or

Door 3 ($10 million). Dubinsky ignores the possibility that all

of the swaps might settle in the money; he ignores Door 3.
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How could Dubinsky make such an obvious mistake? The

answer is that he is confused about the facts. In his report

Dubinsky proceeds as though there are only two possibilities.

For instance, at page 8 and note 15 of his report Dubinsky

indicates that there will be a later discussion of the

remoteness of outcome 3 (the $10 million payoff) occurring. But

the only later discussion centers on the remoteness of outcome 2

($2.21 billion payoff) . (Dubinsky at 19-21.) In effect,

Dubinsky misattributes the remote likelihood of the $2.21

billion payoff to the $10 million payoff. There is no

discussion or analysis in his report regarding the likelihood of

the $10 million payoff, which would be necessary for one to

conclude that the swaps (if viewed by themselves) lacked profit

potential.

To summarize, the profit potential of the swaps by

themsel ves is not important, since the principals viewed the

swaps as an integral part of a larger transaction. By focusing

on the swaps by themselves Dubinsky has analyzed only a subset

of the relevant transaction. Furthermore, assuming arguendo

that the profit potential of the swaps by themselves is

important, Dubinsky's analysis is flawed. Dubinsky focuses

myopically on the chances for a $2.21 billion payout (which the

principals concede is remote), but does assess the likelihood of

a $10 million payout.

- 11 -



WAS BEMONT FORMD FOR TAX REASONS? WAS THERE ANY NON-TAX PUROSE
FOR MONTGOMERY'S PARTNRSHIP INTEREST IN BEMONT?

Dubinsky asserts that Bemont need not have been created and

that the only effect of its creation was a tax benefit.

(Dubinsky at 21-22.) Dubinsky further asserts that Montgomery's

involvement in Bemont had no economic substance. (Dubinsky at

23-24.) There are two problems with these assertions: the facts

Dubinsky cites do not support them, and Dubinsky does not

evaluate or even discuss other facts that point to the opposite

conclusion.

The first fact relied on by Dubinsky is that Montgomery was

only a partner in Bemont for a short time. Beal and Montgomery

both stated in deposition testimony that the partnership between

Beal (through BPB) and Montgomery was formed to pursue an

investment in Solution 6, including a possible tender offer for

the company. (Beal Deposition at 247: 15-248: 5; Montgomery

Deposition at 286:11-289:1.) Both testified that the

partnership began after the determination was made not to pursue

this investment through Beal Financial Corporation. (Beal

Deposition at 125:15-128:2, 136:11-24; Montgomery Deposition at

272:20-274:5.) It ended when Beal decided not to pursue the

tender offer.

Typically, a partnership j oint venture for a specific

purpose, such as the investment in Solution 6, lasts as long as
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the principals want to pursue the opportunity as partners. This

is exactly what happened in this case, according to statements

made in deposition by the principals. (E. g., Montgomery

Deposition at 516:7-517:9.) Three months is not an unusually

short interval.

The second fact relied on by Dubinsky is that "Montgomery's

involvement as a member of (Bemont) clearly served a substantial

tax purpose under Beal' s tax strategy." (Dubinsky at 23.) This

is incorrect. There was no tax reason why Beal needed to have

Montgomery as a partner given the participation of Beneficial in

BPB.

The third fact relied on by Dubinsky is the $150,000 buyout

payment paid to Montgomery. Dubinsky argues that "it appears

that the additional $150,000 so-called 'cash buyout premium'

paid to Montgomery upon his redemption was nothing more than an

additional fee for his role in the pre-planned tax scheme."

(Dubinsky at 24.) Documentary evidence indicates that Dubinsky

was paid an amount consistent with the fair value of his

interest. (See Written Consent in Lieu of Meeting of the Sole

Manager of BM Investments, L.L.C., SOL6BM00058-59.) Montgomery

stated at his deposition that the $150,000 amount was the

byproduct of an arm's-length negotiation between Montgomery and

Beal, rather than a pre-planned fee as Dubinsky claims.
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(Montgomery Deposition at 516:25-517:20.) Dubinsky does not

discuss this evidence.

Thus the facts Dubinsky marshals to support his argument

that Montgomery's participation in Bemont lacked economic

substance do not prove his point. Furthermore, Dubinsky does

not discuss the deposition testimony of the principals that

contradicts his conclusion. For instance, Beal stated in his

deposition that the reason Bemont was set up was to give

Montgomery a "disproportionate share of the profits" from the

venture. (Beal Deposition at 247: 15-20.) Montgomery explained

that he and Beal were exploring alternative investment

opportunities with respect to Solution 6, "so it just made sense

to consolidate all of our interest (s)" in Solution 6 in a single

enti ty.

enti ty.

One is left to wonder why Dubinsky does not evaluate these

(Montgomery Deposition at 286: 11-18.) Bemont was this

statements and their bearing on the question of whether

Montgomery's partnership interest had economic substance.

Perhaps it is because Dubinsky did not consider them. Or maybe

Dubinsky considered these statements but determined that

Montgomery and Beal are incredible as witnesses. Whatever the

reason, these statements conflict directly with Dubinsky's claim

that "Montgomery's involvement in (Bemont) had no real economic

substance. " (Dubinsky at 23.)

- 14 -
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WAS BENEFICIAL'S PARTNRSHIP INTEREST IN BPB DESIGNED TO CONCEAL
TAX LOSSES?

Dubinsky asserts that there "appears to have been no

business purpose for adding (Beneficial J as a 1% member of BPB."

(Dubinsky at 24.) Dubinsky notes that adding Beneficial as a

member did not change the terms of the swaps or the economic

effect of the transactions to Beal individually, given that Beal

was 100% owner of Beneficial. Beal represented to Coscia that

the "primary purpose for admitting Beneficial as a member of BPB

was so that Beneficial could provide management services for

BPB. " (Coscia Opinion at 16.) This representation contradicts

Dubinsky's conclusion, but apparently Dubinsky finds the

representation incredible.

Dubinsky rejects the idea that Beneficial was added as a

member of BPB to provide management services, in part on the

ground that there was no management services agreement between

BPB and Beneficial. Because Beal owned 100% of Beneficial's

stock it is not clear why he would go to the trouble of

formulating the type of formal management services agreement the

absence of which Dubinsky finds significant. Why does Beal need

written service agreements for arrangements among wholly-owned

enti ties?

In this part of his report, Dubinsky is quick to point out

that Beneficial is wholly owned by Beal when he thinks it helps
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his case (by showing that admitting Beneficial as a member of

BPB did not change non-tax economics of the transactions for

Beal) but Dubinsky ignores the relationship between Beal and

Beneficial when that is more convenient for his argument (as in

his search for the missing management services agreement).

Dubinsky's Janus-faced approach is difficult to understand.

Dubinsky posits that the real reason Beneficial was added

as a member of BPB was to make it more difficult for the IRS to

see the foreign currency losses at issue in this case on an

audi t of Beal' s individual tax return. (Dubinsky at 25.)

Dubinsky does not claim that Beal' s return preparer filled out

his tax return improperly and he offers no support for his claim

that obfuscation was Beal's purpose, rather than simply an

unintended effect, if it had that effect at all.

WAS THERE ANY NON-TAX PUROSE FOR THE PURCHASE OF 165,000 SHAS
OF SOLUTION 6 STOCK?

Dubinsky claims not to have "seen any evidence that

(Bemont's) purchase of 165,000 shares of Solution 6 stock was in

furtherance of any true business goal." (Dubinsky at 26.) At

Montgomery's deposition the following exchange took place:

Q. Why would (Bemont) Investments or Bemont
buy 165,000 shares in Solution 6 stock in
November of 2001?

A (Montgomery). I think several things may
have entered into the discussion at that
point in time. One, we had the cash
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available just sitting there, so I think the
decision was made to deploy it. Number 2, we
were -- we still felt that Solution 6 was
drastically undervalued at that point in
time. Number 3 is we could legally do it,
because we hadn't launched a tender but I
think, fourth, part of our thing was to buy
-- I think we bought it all in one big swat
and tried to just create a little market to
see if we can stir some activity in the
Solution 6 shares. (Montgomery Deposition
at 459:7-19.)

Dubinsky claims to have considered Montgomery's deposition

in rendering his expert opinion (Dubinsky, Appendix B, at 1),

and he at tended the deposition. Yet Dubinsky does not describe,

discuss, analyze, or even cite to this testimony. I t cannot be

true that he considered this statement and also that he has "not

seen any evidence" that purchase of these 165,000 shares served

a business goal.

WERE THE TRSACTIONS UNDERTAKN PURSUANT TO A PREARGED PLA?

Dubinsky asserts that all of the transactions undertaken by

Beal and Montgomery and the entities controlled by them at issue

in this case "took place according to a pre-arranged plan."

(Dubinsky at 27.) He reaches this conclusion based on his

review of the "documentary evidence." (Id. at 28.)

Dubinsky relies on a series of internal Deutsche Bank e-

mails. One e-mail message (DBDOJBEMONT 00001396) between a

Jenkens & Gilchrist attorney and a Deutsche Bank employee has

not apparent connection to the transactions at issue in this
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case. Another set of e-mail messages is an internal

conversation among Deutsche Bank employees about the terms of

some swaps. (BPBDOJBEMONT00001310-12.) Nothing on the face of

these e-mail messages indicates that they are discussing the

swaps that are at issue in this case, or even similar or related

swaps.

The e-mail messages describe swaps with payouts of 2: 1 if

the swaps settle in the money. The payouts on the swaps at

issue in this case would have been 4: 1 if the swaps had settled

in the money. There is no indication that the swaps discussed

in the e-mail messages are foreign currency swaps, let alone US

dollar-Australian dollar swaps like those entered into by BPB.

The timing of the messages indicates no connection to BPB's swap

trades, which were not executed until approximately five-and-

one-half months after the dates of these messages.

Montgomery described in his deposition testimony the

extensive negotiations that took place in August and September

2001 between himself and Beal on the one hand and Deutsche Bank

on the other regarding the pricing and terms of the swaps.

(Montgomery Deposition at 167:19-25,205:11-207:4,415:24-

417:14, 418:25-420:25, 431:18-23, 432:23-433:4, 441:17-23,

545: 1-6 ("we negotiated thoroughly (with Deutsch Bank) and I

think I got a reasonable price" for the swaps).)

not discuss these statements.

Dubinsky does
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WAS BEAL REALLY CONSIDERING A TENDER OFFR?

Dubinsky cites an absence of documentary evidence

supporting the idea that Beal and Montgomery were pursuing a

tender offer, which he finds supports the claim that the swaps

entered into by BPB had a tax avoidance purpose. (Dubinsky at

28-29.) Dubins kyat tended the depos i tions of both Beal and

Montgomery. Both stated at their depositions, repeatedly, that

the swaps were executed as part of their planned tender offer

for Solution 6. Dubinsky does not assess these statements.

Again, Dubinsky only cites to and relies on facts that he finds

support his conclusions (however dubious that support might be),

and ignores facts that plainly contradict his conclusions.

Then, Dubinsky claims that the absence of a hedge of Beal

Financial Corporation's stake in Solution 6 "suggest (s) that the

supposed hedge transactions implemented on September 13, 2001

were not actually implemented for this purpose but rather for

the capital losses that were ultimately reported by Plaintiffs."

(Dubinsky at 29.) There are two problems with this claim.

First, as Dubinsky himself recognizes elsewhere in his report,

the losses at issue in this case were ordinary in character;

they were not capital losses. (Dubins kyat 23 ("BPB was able to

report nearly $200 million of ordinary losses") .)

Second, the principals have consistently stated that the

hedge was against the currency risk inherent in a tender offer,
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made in Australian dollars, for the 95-96% of Solution 6 that

Beal, Montgomery, and related entities did not already own, for

a price in the hundreds of millions of dollars. (Montgomery

Deposition at 168:10-21, 170:4-7, 204:14-205:25; Beal Deposition

at 194: 14-22.) Montgomery explained in his deposition that he

was basically unconcerned with the (much smaller) currency risk

implici t in ownership of the 4-5% of Solution 6 that was once

owned by Beal Financial Corporation, and that, in any event,

hedging such a small risk would not make sense given the costs

of execution. (Montgomery Deposition at 171: 10-172: 3.)

It is not clear, therefore, why Dubinsky finds significant

the absence of a hedge during the three-and-one-half months Beal

Financial Corporation held a 4-5% stake in Solution 6.

(Dubinsky at 29.) Dubinsky is correct that there was no hedge

during this period, but neither was there any serious

consideration of a tender offer, which was the reason for the

hedge. Once again, Dubins ky misses the point.

SHOULD THE STEP-TRSACTION DOCTRINE BE APPLIED?

Disclaiming any intention to offer legal analysis, Dubinsky

offers a brief primer on the step-transaction doctrine.

(Dubinsky at 27.) Dubinsky then muses that if the transactions

undertaken by Beal and Dubinsky had been effected in a different

order, the tax consequences would have been less favorable.
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(Dubinsky at 30.) In Dubinsky's view, this supports the

conclusion that "these steps were merely devices in achieving

the known end result -- generating a paper tax loss

(Id. )

"

A difficulty with Dubinsky's approach is that the step-

transaction doctrine, as it is commonly understood, cannot be

used to invent transactions that never took place. Yet, at page

30 of his report, Dubinsky does exactly that. He invests

transactions by imagining the result in an al ternati ve version

of reality with the transactions reordered. In any case,

Dubinsky's assertions regarding the step-transaction doctrine

amount to nothing more than a legal argument on which I express

no opinion.

is THIS TRSACTION SUBSTANTIALLY SIMILA TO NOTICE 2000-44?

After plodding through all of these assertions, which are

unpersuasi ve, irrelevant, or both, Dubinsky arrives at his claim

that "Beal's tax strategy is, or is substantially similar to, a

Son-of-Boss tax shelter described in IRS Notice 2000-44."

(Dubinsky at 30.) He cites the following four characteristics,

supposedly common to both the transactions at issue in this case

and to Notice 2000-44, to support this claim:

1. offsetting financial positions;

2. contribution of offsetting positions to a partnership;
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3. failure to treat the short financial position as a

liabili ty; and

4. large tax losses upon disposition of the partnership

interest. (Id. )

As an initial matter, this transaction did not involve a

" (1) arge tax loss () upon disposition of the partnership

interest" (Dubinsky at 30), the fourth item in Dubinsky's list.

Hence, for Dubinsky's "substantially similar" assertion to be

convincing, it would have to be based on the first three items

in his list.
The first three items on Dubins ky' s list are apparently

necessary for a transaction to be classified as substantially

similar to the transaction described in Notice 2000-44, but

standing alone they are not sufficient. One variation of

transaction described in Coordinated Issue Paper - Distressed

Asset/Debt Tax Shelters, LMSB-04-0407-031 (April 18, 2007)

involves a taxpayer who purchases and sells economically

offsetting option positions and contributes the offsetting

posi tions to a partnership. The taxpayer takes the position

that outside basis is increased for the long option, and not

reduced for the short option on the theory that it is not a

liabili ty. (Id. at note 4.) In other words, the transaction

incl udes each of the first three items on Dubinsky's list.
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The Service nevertheless concludes that, despite these

common aspects, the Distressed Asset/Debt Tax Shelter

transactions are not substantially similar to Notice 2000-44.

(Id. ) Indeed, some variations of the transaction described in
this coordinated issue paper involved large tax losses on the

disposi tion of a partnership interest, the first item in

Dubinsky's list. Thus even if that aspect were present in

Beal's transaction -- it is not -- the criteria cited by

Dubinsky would still be insufficient to support his

"substantially similar" conclusion.

As discussed at greater length in my original report, the

IRS and Treasury have consistently maintained that it takes

something more that the factors cited by Dubinsky for a

transaction to be classified as the same as or substantially

similar to a Notice 2000-44 transaction. It requires that the

taxpayer's purpose in undertaking the transaction be "solely to

create tax benefits." See Announcement 2004-46, 2004-1 C.B. 964

(May 24, 2004). See also pages 22-26 of my original report. In

addi tion, the taxpayer's net economic outlay must be "nominal or

zero" which is not the case in Beal' s transaction. See pages

16-22 of my original report. Neither of these factors are

present in the transaction at issue in this case.
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CONCLUSION OF REPORT

There are significant problems with each of the assertions

on which Dubinsky rests his ultimate opinion. To accept

Dubinsky's assertions one must accept Dubinsky's assessment

regarding what evidence is credible and what evidence is

incredible. Even if one is willing to go this far, numerous

logical, analytical, and conceptual problems undermine nearly

all of Dubinsky's claims. Dubinsky's report does not support

his conclusions or his ultimate opinion.

Respectfully submitted,

t¿-rmm____;_-/
Ethan Ya L(Cl

? !-iltpP' í
Date
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APPENDIX

Description Bates Number

Montgomery letter to BPB004714
Clendenning (9/26/2001)
Beal letter to Clendening BPB004721
(9/21/2001)
Beal letter to Clendening BPB004722
(9/24/2001)
BPB summary of funds trans fer BPB004725
Request for wire transfer of BPB004732
funds (9/20/2001)
Request for wire transfer of BPB004737
funds (9/25/2001)
Request for wire transfer of BPB004740
funds (9/20/2001)
November 2001 Draft Coscia Tax BPB006357-6482
Opinion
E-mail DBDOJBEMONTOOOOOOO 6-8

E-mail DBDOJBEMONTO 0 0 002 3 9

E-mail DBDOJBEMONTOOO 01310-12
E-mail DBDOJBEMONTO 00 0 1315

E-mail DBDOJBEMONTO 0 0 0 1318

E - ma i 1 DBDOJBEMONTO 0 0 0 13 96

E - ma i 1 DBDOJBEMONTOOO01414-15
E-mail DBDOJBEMONT 0 0 0 0 14 7 9

Account statement DBDOJBEMONTOOO 0512 8-37

Account statement DBDOJBEMONTOOO 05138-41
Account statement DBDOJBEMONTOOO 05142-52
2002 Form 1040 D. Andrew and IRS0978-1011
Simona Beal
2001 Tax Forms for BPB IRS1100-1113
2002 Tax Forms for BPB IRS 1114 - 1132
2001 Form 1040 D. Andrew and IRS1270-1298
Simona Beal
Corp. records for BPB S600476-80
Investments LC
Regulations of BPB S600492-525
SOH trading history S6TM E001992
BM Investments LLC Agreement SOL6BMOO024-56
Wri tten Consents, Assignments SOL6BMOO058-62
Coscia Memo (5/16/2002) PBPO 0 0 0 0 8 -12
ISDA Form BPB004679-96
SOH stock purchase table CosciaOO0194-5
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Description Bates Number
Deposition of Margaret Mary
(Molly) Curl (2/22/2008) ,
Transcript & Exhibits 1-44
2001 Form 1065 for BPB
Deposi tion of Beth Montgomery
(4/29/2008)
Deposi tion of Matthew Coscia
(4/30/2008)
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283589.1 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TEXAS 

SHERMAN DIVISION 

BEMONT INVESTMENTS, LLC, by  
and through its Tax Matters Partner,  
 
and 
 
BPB INVESTMENTS, LC, by and  
through its Tax Matters Partner, 
 
  Plaintiffs, 
 
vs. 
 
UNITED STATES OF AMERICA, 
 
  Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 
 
 
 
 
   Case Nos. 4:07-cv-00009-MHS-DDB; 
   4:07-cv-00010-MHS-DDB 
   (consolidated) 
 
   Hon. Michael H. Schneider 
   Hon. Don D. Bush, M.J. 

 
ORDER 

 Considering the United States’ Motion to Exclude Expert Testimony of Plaintiffs’ Tax 

Lawyer “Experts” David Weisbach and Ethan Yale. 

IT IS ORDERED that the motion is GRANTED. Plaintiffs are prohibited from 

introducing the testimony or opinions of David Weisbach or Ethan Yale at trial. 

 
 


