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QUESTION PRESENTED

Whether the work-product privilege in Federal Rule
of Civil Procedure 26(b)(3), which protects documents
that are “prepared in anticipation of litigation or for tri-
al,” is limited to documents that are prepared for use in
litigation.

(D



CORPORATE DISCLOSURE STATEMENT

Textron Inc. has no parent corporation, and no pub-
licly held company owns 10% or more of Textron’s stock.
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TEXTRON INC. AND SUBSIDIARIES, PETITIONER
.

UNITED STATES OF AMERICA

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

Textron Inc., together with its subsidiaries, respect-
fully petitions for a writ of certiorari to review the judg-
ment of the United States Court of Appeals for the First
Circuit in this case.

OPINIONS BELOW

The opinion of the en banc court of appeals (App., 1n-
fra, 1a-46a) is reported at 577 F.3d 21. The opinion of
the court of appeals panel (App., infra, 47a-88a) is re-
ported at 553 F.3d 87. The district court’s order denying
respondent’s petition to enforce administrative summons

(App., nfra, 89a-118a) is reported at 507 F. Supp. 2d
138.
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JURISDICTION

The judgment of the court of appeals was entered on
August 13, 2009. On October 20, 2009, Justice Breyer
extended the time within which to file a petition for a
writ of certiorari until December 24, 2009. The jurisdic-
tion of this Court is invoked under 28 U.S.C. 1254(1).

RULE INVOLVED

In relevant part, Federal Rule of Civil Procedure
26(b)(3)(A) provides:

Ordinarily, a party may not discover documents and
tangible things that are prepared in anticipation of
litigation or for trial by or for another party or its
representative (including the other party’s attorney,
consultant, surety, indemnitor, insurer, or agent).

STATEMENT

In 2003, the Internal Revenue Service (IRS) com-
menced an audit of petitioner’s tax returns for tax years
1998 to 2001. In connection with that audit, the IRS is-
sued an administrative summons for petitioner’s work-
papers relating to its potential tax liabilities for tax year
2001. Citing, inter alia, the work-product privilege, peti-
tioner withheld certain documents, including a spread-
sheet prepared by petitioner’s lawyers that listed items
on its return whose treatment was uncertain (and, as to
each item, estimated the likelihood of success in the
event of a dispute). The government then filed a petition
to enforce the summons in the United States District
Court for the District of Rhode Island. The district
court denied the petition. App., infra, 89a-118a. A panel
of the court of appeals initially affirmed. Id. at 47a-88a.
After granting rehearing en banc, however, the court of
appeals reversed. Id. at 1a-46a.



1. This case presents a substantial circuit conflict on
an issue of immense practical importance: the scope of
the work-product privilege. The Court first recognized
that privilege in Hickman v. Taylor, 329 U.S. 495
(1947)." In the course of discovery, the plaintiff in Hick-
man had sought materials “secured by an adverse par-
ty’s counsel in the course of preparation for possible liti-
gation after a claim ha[d] arisen.” Id. at 497. Although
the then-recent Federal Rules of Civil Procedure took a
“broad and liberal” approach to discovery, ¢d. at 507, and
by their terms seemingly permitted the plaintiff to ob-
tain the materials in question, see id. at 505-506, the
Court held that the “work product” privilege protected
“written materials obtained or prepared by an adver-
sary’s counsel with an eye toward litigation.” Id. at 511.
The Court explained that the work-product privilege was
justified by historical practice, see id. at 510 n.9, and that
a contrary rule would lead to “[i]nefficiency, unfairness
and sharp practices,” with the result that “the legal pro-
fession would be demoraliz[ed]” and “the interests of the
clients and the cause of justice * * * poorly served,”
1d. at 511.

In 1970, the Federal Rules of Civil Procedure were
amended to codify the work-product privilege. Rule
26(b)(3) provides that the work-product privilege covers
“documents and tangible things that are prepared in an-
ticipation of litigation or for trial by or for another party

! Hickman has variously been described as giving rise to a “doc-
trine,” “protection,” or “privilege.” In keeping with the terminology
of the Court’s more recent decisions, we refer here to the “work-
product privilege.” See, e.g., Department of Interior v. Klamath
Water Users Protective Assn, 532 U.S. 1, 7 (2001); United States v.
Hubbell, 530 U.S. 27, 31 (2000); Swidler & Berlin v. United States,
524 U.S. 399, 402-403 (1998).



or its representative.” The privilege is qualified rather
than absolute: where a party to litigation can show that
it “has substantial need for the materials to prepare its
case and cannot, without undue hardship, obtain their
substantial equivalent by other means,” the party can
obtain production of otherwise protected materials. Fed.
R. Civ. P. 26(b)(3)(A)(ii)). Even upon such a showing,
however, the party may not obtain production of so-
called “opinion work product”: that is, materials that
would “disclos[e] * * * the mental impressions, con-
clusions, opinions, or legal theories of a party’s attorney
or other representative concerning the litigation.” Fed.
R. Civ. P. 26(b)(3)(B). This case concerns the issue of
when a document has been prepared “in anticipation of
litigation,” and is therefore protected by the work-
product privilege, under Rule 26(b)(3).

2. Textron Inc. is a multi-industry corporation
whose subsidiaries and operating units include such well-
known businesses as Cessna Aircraft and Bell Helicop-
ter. Textron and its subsidiaries file consolidated tax re-
turns; they are collectively the petitioner before this
Court. Because Textron is one of the Nation’s largest
corporations, petitioner’s tax returns are routinely au-
dited; in fact, the IRS has audit staff permanently based
onsite at Textron, and, during the relevant period, had
approximately 20 employees assigned to audit petition-
er’s returns. In 2003, the IRS commenced a scheduled
audit of petitioner’s tax returns for tax years 1998 to
2001. As part of that audit, the IRS issued more than
500 formal requests for information; petitioner produced
“many file cabinets” worth of material in response to
those requests. App., infra, 4a, 90a-91a; C.A. App. 184,
194-195, 227.

In tax year 2001, one of Textron’s subsidiaries had
engaged in several “sale-in, lease-out” transactions in-



volving telecommunications and rail equipment. In 2002,
the IRS adopted a policy under which, where a taxpayer
claims benefits from two or more similar “listed transac-
tions” (1.e., transactions whose tax treatment was, in the
IRS’s view, open to question), the IRS would seek all of
the taxpayer’s “tax accrual workpapers” (i.e., workpa-
pers relating to potential tax liabilities) for the tax year
in question, regardless whether those workpapers per-
tained to the transactions at issue. See LR.S. An-
nouncement 2002-63, 2002-2 C.B. 72. Although the “sale-
in, lease-out” transactions were not classified as “listed
transactions” at the time Textron’s subsidiary engaged
in them, they were so classified several years later, and
petitioner duly informed the IRS of the transactions.
See I.R.S. Notice 2005-13, 2005-1 C.B. 630; App., infra,
4a, 91a; C.A. App. 252-255.

Based on those transactions, and notwithstanding the
fact that the subsidiary had received legal advice that its
tax treatment of those transactions was appropriate, the
IRS issued a request, followed by an administrative
summons, for petitioner’s 2001 workpapers. In re-
sponse, petitioner expressed its willingness to produce
documents relating to the transactions at issue. But it
withheld other documents relating to its return as a
whole, including, most notably, a spreadsheet prepared
by its in-house lawyers that listed items on its return
whose treatment was uncertain (and, as to each item, es-
timated the likelihood of success in the event of a dis-
pute),” and background memorandums that set out the
legal analysis behind those estimates. By its own admis-

% A redacted version of a comparable spreadsheet from a prior tax
year was introduced as an exhibit in the district court and is repro-
duced in the appendix to this petition at pages 121a to 122a.



sion, the IRS sought those documents in order to obtain
a “roadmap” to petitioner’s tax return, because those
documents would “provid[e] guidance” in reviewing peti-
tioner’s tax return and “disclos[e] unidentified issues.”
App., infra, 5a, 31a, 91a-93a; Gov’t C.A. Br. 7, 19; Gov’t
C.A. Reply Br. 16 n.7.

3. Pursuant to 26 U.S.C. 7604, the government then
filed a petition to enforce the summons in the United
States District Court for the District of Rhode Island.
As is relevant here, petitioner contended that the with-
held documents were protected by the work-product pri-
vilege. In support of that contention, petitioner submit-
ted affidavits regarding the method by which the docu-
ments were prepared, and also presented testimony at
an evidentiary hearing concerning the documents’ pur-
poses. Specifically, the head of petitioner’s tax depart-
ment testified that, although one purpose of the docu-
ments was to assist petitioner’s independent auditor in
reviewing the amount set aside in reserve for potential
tax liabilities in the event of disputes, another purpose
was to guide petitioner in making litigation or settlement
decisions concerning the tax treatment of the specified
items. See C.A. App. 200 (testimony of Norman Rich-
ter).

After the evidentiary hearing, the district court de-
nied the government’s petition. App., mnfra, 89a-118a.
As is relevant here, the district court held that the doc-
uments at issue were covered by the work-product privi-
lege. Id. at 105a-110a. The district court noted that, al-
though courts had “applied * * * different tests in de-
termining whether a document was prepared ‘in antici-
pation of litigation,’” id. at 107a, “the relevant inquiry is
whether the document was prepared or obtained ‘be-
cause of’ the prospect of litigation.” Ibid. Applying that
standard, the court determined that the documents



“would not have been prepared at all ‘but for’ the fact
that [petitioner] anticipated the possibility of litigation
with the IRS.” Id. at 108a. The court explained that,
“lilf [petitioner] had not anticipated a dispute with the
IRS, there would have been no reason for it to establish
any reserve or to prepare the workpapers used to calcu-
late the reserve.” Ibid. The court added that, “even if
the workpapers were needed to satisfy [petitioner’s audi-
tor] that [petitioner’s] reserves complied with [generally
accepted accounting principles], that would not alter the
fact that the workpapers were prepared ‘because of’ an-
ticipated litigation with the IRS.” Id. at 109a.?

4. The government appealed. A divided panel of the
court of appeals initially affirmed in relevant part, agree-
ing with the district court that the documents at issue
were covered by the work-product privilege. App., infra,
47a-88a. After granting the government’s petition for
rehearing en banc, however, the court of appeals re-
versed by a 3-2 vote. Id. at 1a-46a.

a. The en banc court of appeals first noted that, un-
der Federal Rule of Civil Procedure 26(b)(3), the work-
product privilege extends to documents that are “pre-
pared in anticipation of litigation or for trial.” App., -
fra, 11a. At the same time, the court reasoned that “how
far work product protection extends turns on a balancing
of policy concerns rather than application of abstract log-
ic.” Id. at 9a. The court of appeals also observed that
“the Supreme Court has not ruled on the issue before us,

? The district court determined that the documents at issue were
also covered by the attorney-client privilege, App., infra, 99a-102a,
but that petitioner had waived that privilege by disclosing the doc-
uments to its auditor, id. at 110a-112a. Petitioner did not challenge
the latter determination on appeal.



namely, one in which a document is not in any way pre-
pared ‘for’ litigation but relates to a subject that might or
might not occasion litigation.” Ibid.

Although the court of appeals acknowledged that it
had previously suggested that the relevant inquiry was
whether the documents were prepared “because of” the
prospect of litigation, App., infra, 9a, it ultimately held
that the work-product privilege reached only documents
that were “prepared for use in possible litigation.” Id. at
11a. In adopting that standard, the court explained that
“lilt is not enough to trigger work product protection
that the subject matter of a document relates to a subject
that might conceivably be litigated,” id. at 16a, “[n]or is
it enough that the materials were prepared by lawyers
or represent legal thinking,” ¢d. at 17a. The court added,
without elaboration, that “[e]very lawyer who tries cases
knows the touch and feel of materials prepared for a cur-
rent or possible * * * law suit.” Ibid.

Applying the “for use” standard, the court of appeals
determined that the documents at issue were not cov-
ered by the work-product privilege, reasoning that
“lalny experienced litigator would describe the tax ac-
crual work papers as tax documents and not as case
preparation materials.” App., infra, 15a. The court
noted that one purpose of the documents was to assist
petitioner’s auditor in reviewing the amount set aside in
reserve for potential tax liabilities in the event of dis-
puted, id. at 11a, and summarily discounted petitioner’s
evidence that another purpose was to guide petitioner in
making litigation or settlement decisions concerning the
tax treatment of the specified items, ud. at 14a-15a. The
court concluded that “[t]here is no evidence in this case
that the work papers were prepared for * * * use [in
litigation] or would in fact serve any useful purpose for
[petitioner] in conducting litigation if it arose.” Id. at



18a-19a. In so concluding, the court conceded that
“[o]ther circuits have not passed on tax audit work pa-
pers and some might take a different view.” Id. at 18a.

b. Judge Torruella, joined by Judge Lipez, dis-
sented. App., infra, 21a-46a. He criticized the majority
for “abandon[ing] our ‘because of test”; “ignor[ing] a
tome of precedents from the circuit courts”; “brush[ing]
aside the actual text of Rule 26(b)(3)”; and “contra-
ven[ing] m[any] of the principles underlying the work-
product doctrine.” Id. at 21a-22a.

At the outset, Judge Torruella noted that, while the
majority had “claim[ed] allegiance” to the court of ap-
peals’ earlier decision applying the “because of” stan-
dard, App., infra, 22a, the majority in fact adopted a nar-
rower standard by concluding that documents must be
prepared “for use” in litigation in order to be protected
by the work-product privilege. Id. at 23a. He explained
that “no court * * * has so ruled,” id. at 24a, and that
the “for use” standard could not be reconciled either
with the “because of” standard applied by the majority of
the circuits or even with the narrower standard of the
Fifth Circuit, which turns on whether the “primary pur-
pose” for which the document was prepared was to assist
in future litigation. Id. at 24a-27a. And as to the majori-
ty’s application of the “for use” standard, Judge Torru-
ella noted that “[IJower courts deserve more guidance
than a simple reassurance that a bare majority of the en
banc court knows work product when it sees it.” Id. at
27a.

Judge Torruella then contended that the majority’s
“for use” standard was incorrect, primarily because it
was inconsistent with the language of Rule 26(b)(3),
which protects not only documents prepared “for trial”
but also documents prepared “in anticipation of litiga-
tion.” App., infra, 28a. He explained that “the term ‘an-
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ticipation of litigation’ should not be read out of the rule
by requiring a showing that documents be prepared for
trial.” Ibid. Judge Torruella also contended that this
case “squarely implicated” the policy rationales for the
work-product privilege articulated in Hickman, because
the documents at issue “contain counsel’s ultimate im-
pression of the value of the case” and thus “contain ex-
actly the sort of mental impressions about the case that
Hickman sought to protect.” Id. at 31a. He added that,
“if attorneys who identify good faith questions and un-
certainties in their clients’ tax returns know that putting
such information in writing will result in discovery by the
IRS, they will be more likely to avoid [doing so], thus
diminishing the quality of representation.” Id. at 32a.
And he noted that the majority’s approach would have
significant ramifications beyond the specific context of
this case, because it would allow parties to access docu-
ments assessing litigation risks more generally. Id. at
33a-34a.

Judge Torruella next determined that, under the
“because of” standard, the documents at issue in this
case would be covered by the work-product privilege.
App., mnfra, 34a-45a. He noted that the district court had
found both that “anticipation of litigation was the ‘but
for’ cause of the documents’ creation,” id. at 36a, and
that the documents were created for a litigation-related
purpose as well as a business purpose, id. at 35a-36a.
Judge Torruella contended that “[t]he majority ma[de]
no effort to reject these factual findings,” id. at 36a, but
instead ignored them as irrelevant “without any finding
of clear error,” id. at 38a. Because the documents “were
not prepared irrespective of the prospect of litigation,”
he reasoned, they would be protected under the correct
standard. Id. at 43a (internal quotation marks omitted).
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Judge Torruella concluded that the majority’s deci-
sion “throw(s] the law of work-product protection into
disarray,” App., mnfra, 45a, and “will be viewed as a dan-
gerous aberration in the law of a well-established and
important evidentiary doctrine,” ibid. He added that the
majority’s decision “further(s] the split” in the circuits
concerning the meaning of Rule 26(b)(3), ibid., and that
“[t]he time is ripe for the Supreme Court to intervene
and set the circuits straight on this issue which is essen-
tial to the daily practice of litigators across the country,”
1bid.

5. The court of appeals subsequently granted a stay
pending the filing of a petition for certiorari. App., infra,
119a-120a. In so doing, the court of appeals acknowl-
edged that “the work product privilege finds its origin in
a Supreme Court decision that has not often been revi-
sited by the Court,” id. at 120a, and that “there is some
difference in the interpretations adopted in different cir-
cuits,” 1bid.

REASONS FOR GRANTING THE PETITION

When measured in terms of its practical significance
for civil litigants, this is one of the more important cases
to come before the Court in some time. In the decision
below, the en banc First Circuit adopted an unpreceden-
tedly narrow interpretation of the work-product privi-
lege in Federal Rule of Civil Procedure 26(b)(3), holding
that the privilege is limited to documents that are pre-
pared “for use” in litigation. That holding deepens a
preexisting and longstanding circuit conflict: nine other
courts of appeals have adopted inconsistent (but un-
iformly broader) views of the privilege’s scope. The
First Circuit’s analysis, moreover, was deeply flawed,
because its “for use” standard cannot be reconciled ei-
ther with the language of Rule 26(b)(3) or with the poli-
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cies underlying the work-product privilege. As the
enormous amount of attention that this case has gar-
nered reflects, the scope of the privilege is a recurring
issue of obvious practical significance, and this case is an
optimal vehicle in which to consider the issue. In sum,
because this case is a compelling candidate for further
review in every respect, certiorari should be granted.

A. The Decision Below Deepens A Circuit Conflict Con-
cerning The Scope Of The Work-Product Privilege

1. As the First Circuit seemingly recognized, see,
e.g., App., infra, 18a, 120a, its decision conflicts with the
decisions of nine other courts of appeals concerning the
scope of the work-product privilege. That conflict war-
rants this Court’s review.

a. Eight courts of appeals have held that, for pur-
poses of determining whether a document was prepared
“in anticipation of litigation” under Rule 26(b)(3), the re-
levant inquiry is whether the document was prepared or
obtained “because of” the prospect of litigation. See, e.g.,
In re Sealed Case, 146 F.3d 881, 884 (D.C. Cir. 1998);
United States v. Adlman, 134 F.3d 1194, 1202-1203 (2d
Cir. 1998); Martin v. Bally’s Park Place Hotel & Casino,
983 F.2d 1252, 1260 (3d Cir. 1993); National Union Fire
Ins. Co. v. Murray Sheet Metal Co., 967 F.2d 980, 984
(4th Cir. 1992); United States v. Roxworthy, 457 F.3d
590, 593 (6th Cir. 2006); Binks Mfg. Co. v. National Pres-
to Indus., Inc., 709 F.2d 1109, 1118-1119 (7th Cir. 1983);
Stmon v. G.D. Searle & Co., 816 F.2d 397, 401 (8th Cir.),
cert. denied, 484 U.S. 917 (1987); In re Grand Jury Sub-
poena, 357 F.3d 900, 907 (9th Cir. 2004). That standard
appears to have originated in the leading treatise on civil
procedure, which states that, for purposes of the “in an-
ticipation of litigation” requirement, “the test should be
whether, in light of the nature of the document and the
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factual situation in the particular case, the document can
fairly be said to have been prepared or obtained because
of the prospect of litigation.” 8 Charles Alan Wright, Ar-
thur R. Miller & Richard L. Marcus, Federal Practice
and Procedure § 2024, at 343 (2d ed. 1994) (Wright &
Miller).

In applying the “because of” standard, courts of ap-
peals have focused on whether the document at issue
would not have been prepared but for the prospect of lit-
igation—or whether the document was prepared for a
litigation-related purpose, even if it was prepared for
another purpose as well. For example, in Adlman—
perhaps the most influential lower-court decision on the
scope of the work-product privilege—the Second Circuit
held that the privilege covered a document that, inter
alia, made “predictions about the likely outcome of liti-
gation” with the IRS that could result from a company’s
planned merger. 134 F.3d at 1195. The court concluded
that, “[wlhere a document was created because of antic-
ipated litigation, and would not have been prepared in
substantially similar form but for the prospect of that
litigation, it falls within Rule 26(b)(3).” Ibid. In so con-
cluding, the court determined that “[t]he fact that [the]
document’s purpose [was] business-related”—wiz., to as-
sist the company in deciding whether to proceed with the
merger in the first place—“appears irrelevant to the
question whether it should be protected under Rule
26(b)(3).” Id. at 1200.

Similarly, in Grand Jury Subpoena, the Ninth Cir-
cuit held that the work-product privilege extended to
documents that were created not only to assess a compa-
ny’s potential liability, but also to comply with certain
regulatory requirements. 357 F.3d at 909-910. In adopt-
ing the “because of” standard, the court explained that
the standard “does not consider whether litigation was a
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primary or secondary motive behind the creation of a
document,” but rather “affords protection” when the
document “would not have been created in substantially
similar form but for the prospect of that litigation.” Id.
at 908 (quoting Adlman, 134 F.3d at 1195).

And in Sealed Case, the District of Columbia Circuit
held that certain documents could be privileged despite
the fact that no “specific claim” had arisen at the time
the documents were prepared. 146 F.3d at 882. In the
course of doing so, the court reaffirmed its adoption of
the “because of” standard, reiterating that “the ‘testing
question’ for the work-product privilege” is whether a
document “can fairly be said to have been prepared or
obtained because of the prospect of litigation.” Id. at 884
(internal quotation marks omitted) (quoting Senate of the
Commonwealth of Puerto Rico ex rel. Judiciary Com-
mittee v. United States Dep'’t of Justice, 823 F.2d 574,
586 n.42 (D.C. Cir. 1987) (R.B. Ginsburg, J.)). The court
noted that lawyers often prepared documents “prior to
the emergence of specific claims,” such as when lawyers
“consider whether business decisions might result in an-
titrust or securities lawsuits” or “assess the possibility
that new products might give rise to tort actions.” Id. at
886. The court reasoned that, if the work-product privi-
lege were not available in those situations, lawyers
“would not likely risk taking notes about such matters or
communicating in writing with colleagues, thus severely
limiting their ability to advise clients effectively.” Ibid.

b. Even before the First Circuit’s decision in this
case, there was a longstanding circuit conflict between
the foregoing circuits and the Fifth Circuit, which has
repeatedly held that, for purposes of determining wheth-
er a document was prepared “in anticipation of litiga-
tion” under Rule 26(b)(3), the relevant inquiry is whether
the “primary motivating purpose” for which the docu-
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ment was prepared was to assist in litigation. Unaited
States v. Davis, 636 F.2d 1028, 1040 (5th Cir. Unit A Feb.
1981), cert. denied, 454 U.S. 862 (1981). Perhaps most
significantly, in United States v. El Paso Co., 682 F.2d
530 (1982), cert. denied, 466 U.S. 944 (1984), the Fifth
Circuit held that the work-product privilege did not cov-
er workpapers like those at issue in this case, on the
ground that, even though the workpapers “forecast[] the
ultimate likelihood of sustaining [the company’s] position
in court,” the “primary motivating force” behind their
preparation was “not to ready [the company] for litiga-
tion over its tax returns,” but rather “to anticipate, for
financial reporting purposes, what the impact of litiga-
tion might be on the company’s tax liability.” 682 F.2d at
543.

Notably, in adopting the “because of” standard, nu-
merous courts have expressly rejected the Fifth Circuit’s
more stringent “primary purpose” standard. See, e.g.,
Adlman, 134 F.3d at 1198-1199 (noting, after citing Da-
vis and El Paso, that “a requirement that documents be
produced primarily or exclusively to assist in litigation in
order to be protected is at odds with the text and the pol-
icies of [Rule 26(b)(3)]”). Commentators have criticized
the Fifth Circuit’s standard as well. See, e.g., Claudine
Pease-Wingenter, Prophetic or Misguided? The Fifth
Circuit’s (Increasingly) Unpopular Approach to the
Work Product Doctrine, 29 Rev. Litig. 121, 161 (2009)
(contending that “[t]he Fifth Circuit’s ‘primary purpose’
test is clearly at odds with the plain meaning of the text
of Rule 26(b)(3) and undercuts the policy goals of the
work product doctrine”). In the face of mounting criti-
cism, however, the Fifth Circuit has adhered to its stan-
dard. See, e.g., In re Kaiser Aluminum & Chem. Co.,
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214 F.3d 586, 593 (2000), cert. denied, 532 U.S. 919
(2001).

c. Although a panel of the First Circuit had pre-
viously suggested that it would follow the prevailing “be-
cause of” standard, see Maine v. United States Dep’t of
Interior, 298 F.3d 60, 68 (2002), the en banc First Circuit
took a different approach in this case and held that, for
purposes of determining whether a document was pre-
pared “in anticipation of litigation” under Rule 26(b)(3),
the relevant inquiry was whether the documents were
“prepared for use in possible litigation.” App., mnfra,
11a. While the First Circuit at one point purported to
reaffirm its earlier decision in Maine, id. at 9a, it did not
otherwise refer to the “because of” standard (on which
the district court and the court of appeals panel had re-
lied, see, e.g., id. at 55a-57a, 107a-108a), but instead re-
peatedly reiterated the novel requirement that a docu-
ment must possess a litigation-related use in order to be
protected. See, e.g., id. at 14a (“could be useful” in litiga-
tion); id. at 15a (“prepared for use in litigation”); id. at
18a (“prepared for potential use in litigation”). And in
applying that standard to the facts of this case, the court
concluded that “[t]here is no evidence in this case that

* The remaining three circuits—the Tenth, Eleventh, and Federal
Circuits—have not addressed the issue. A district court recently
predicted that the Eleventh Circuit would “align itself with the ma-
jority of the other courts of appeal[s] and adopt the ‘because of liti-
gation’ test.” Regions Fin. Corp. v. United States, No. 06-895, 2008
WL 2139008, at *5 (N.D. Ala. May &, 2008), appeal dismissed, No.
08-13866 (11th Cir. Dec. 30, 2008). By contrast, several district
courts in the Tenth Circuit have adopted the Fifth Circuit’s “prima-
ry purpose” standard. See, e.g., United States Fire Ins. Co. v.
Bunge North America, Inc., 247 F.R.D. 656, 658-659 (D. Kan. 2007);
McEwen v. Digitran Sys., Inc., 155 F.R.D. 678, 682 (D. Utah 1994);
Gottlieb v. Wiles, 143 F.R.D. 241, 253 (D. Colo. 1992).
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the work papers were prepared for * % use [in liti-
gation] or would in fact serve any useful purpose for [pe-
titioner] in conducting litigation if it arose.” Id. at 18a-
19a. As the dissent below explained, the First Circuit
thus adopted a standard that is narrower than either the
“because of” standard applied by eight other circuits or
the “primary purpose” standard applied by the Fifth
Circuit, neither of which requires a litigation-related use.
See id. at 23a-27a (opinion of Torruella, J.). The First
Circuit thereby deepened a circuit conflict that merits
this Court’s review.”

2. This case constitutes an ideal vehicle for the
Court to resolve the well-entrenched circuit conflict con-
cerning the scope of the work-product privilege, because
the choice of the appropriate standard would plainly be
dispositive of whether the privilege covers the docu-
ments at issue here.

a. As the district court and the court of appeals pan-
el correctly determined, the documents at issue would be
covered under the “because of” standard. See App., in-
fra, 55a-T4a (court of appeals panel); id. at 105a-110a
(district court). To begin with, as the district court

® In addition, numerous States have rules codifying the work-
product privilege in materially identical terms to Federal Rule
26(b)(3), and many state courts of last resort (including courts within
the First Circuit) have applied the “because of” standard in deter-
mining whether a document was prepared “in anticipation of litiga-
tion” under the applicable state rule. See, e.g., Commissioner of
Revenue v. Comcast Corp., 901 N.E.2d 1185, 1203-1204 (Mass. 2009);
Springfield Terminal Ry. Co. v. Department of Transp., 754 A.2d
353, 357-358 (Me. 2000); Henderson v. Newport County Regional
YMCA, 966 A.2d 1242, 1247 (R.I1. 2009). In many cases, therefore,
the practical effect of the decision below will be to render the availa-
bility of the work-product privilege in the First Circuit dependent
on whether the case is being litigated in federal or state court.
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found, “it is clear” that the documents “would not have
been prepared at all ‘but for’” the prospect of litigation
with the IRS concerning the specified items from peti-
tioner’s tax return. Id. at 108a; see, e.g., Adlman, 134
F.3d at 1195. That is true for the simple reason that,
“lilf [petitioner] had not anticipated a dispute with the
IRS, there would have been no reason for it to establish
any reserve or to prepare the workpapers used to calcu-
late the reserve.” App., infra, 108a. Petitioner, more-
over, presented ample evidence that there was a reason-
able prospect of litigation with the IRS: all but one of its
eight previous audits had resulted in at least some form
of adversarial proceedings, with three resulting in litiga-
tion in federal court (including one proceeding that was
still ongoing at the time the documents at issue were be-
ing prepared). See id. at 109a; Textron Inc. v. Commis-
stoner, 336 F.3d 26, 28-30 (1st Cir. 2003).

In addition, to the extent that courts applying the
“because of” standard have focused more specifically on
whether the documents at issue were prepared for a liti-
gation-related purpose (even if they were prepared for
another purpose as well), see, e.g., Roxworthy, 457 F.3d
at 598-599; Grand Jury Subpoena, 357 F.3d at 907-908, it
is clear that the “because of” standard would still be sa-
tisfied, because petitioner presented uncontroverted tes-
timony to the district court that the documents were
prepared not simply to assist petitioner’s auditor in re-
viewing the amount set aside in reserve for potential tax
liabilities, but also to guide petitioner in making litigation
or settlement decisions concerning the tax treatment of
the specified items. See C.A. App. 200. Although the en
banc majority appeared to discount that testimony in
applying its “for use” standard, see App., infra, 14a, the
district court seemingly credited it in reaching a con-
trary result under the “because of” standard, see, e.g., id.



19

at 93a-94a, and the government did not challenge the
credibility of that testimony on appeal, see Gov’t C.A. Br.
52 n.16. In sum, because the documents at issue would
not have been prepared but for the prospect of litigation
and were in fact prepared for a litigation-related pur-
pose, they would be covered under the “because of”
standard.

b. Lower-court decisions applying the “because of”
standard confirm that conclusion. At least one district
court has extended work-product protection to similar
documents under the “because of” standard, reasoning
that, “[w]ere it not for anticipated litigation, [the compa-
ny] would not have to worry about contingent liabilities
and would have no need to elicit opinions regarding the
likely results of litigation.” Regions Fin. Corp. v. United
States, No. 06-895, 2008 WL 2139008, at *5-*6 (N.D. Ala.
May 8, 2008), appeal dismissed, No. 08-13866 (11th Cir.
Dec. 30, 2008). And although no court of appeals apply-
ing the “because of” standard has specifically considered
documents provided to a company’s auditor for the pur-
pose of reviewing the amount set aside in reserve for po-
tential tax liabilities, courts of appeals applying that
standard have suggested that the privilege would reach
documents that assess potential tax liabilities, see, e.g.,
Roxworthy, 457 F.3d at 592; Adlman, 134 F.3d at 1195,°
and documents provided to a company’s auditor for the
purpose of reviewing the amount set aside for potential
litigation liabilities more generally, see, e.g., Adlman,
134 F.3d at 1200. Because the documents at issue here
do not meaningfully differ from the documents discussed

6 The government contended below that the Sixth Circuit’s deci-
sion in Roxworthy was “incorrect[].” Gov’t C.A. Reply Br. 48 n.19.
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in those cases, they would surely be covered under the
“because of” standard applied by the majority of circuits.

By contrast, the only lower courts to hold that docu-
ments of the type at issue here would not be subject to
the work-product privilege are the en banc First Circuit,
applying its newly minted “for use” standard, and the
Fifth Circuit, applying its distinct “primary purpose”
standard. See Kl Paso, 682 F.2d at 542-544. The choice
of the appropriate standard would therefore be disposi-
tive of whether the documents at issue are covered by
the privilege—and, for that reason, this case constitutes
a suitable vehicle for resolution of the circuit conflict on
the privilege’s scope.

B. The Court Of Appeals’ Decision Is Erroneous

The en banc First Circuit erred in holding that the
work-product privilege in Federal Rule of Civil Proce-
dure 26(b)(3) is limited to documents that are prepared
for use in litigation.

1. Most importantly, the First Circuit’s novel “for
use” standard cannot be reconciled with the plain lan-
guage of Rule 26(b)(3). By its terms, that provision
reaches not only documents prepared “for trial,” but also
documents prepared “in anticipation of litigation”: 1i.e.,
documents prepared “in contemplation of litigation.”
Senate of the Commonwealth of Puerto Rico, 823 F.2d at
586 (emphasis added) (quoting NLRB v. Sears, Roebuck
& Co., 421 U.S. 132, 154 (1975)). The First Circuit’s
standard, however, seemingly writes the “broader cate-
gory” of documents prepared “in anticipation of litiga-
tion” out of the rule altogether, because a document that
is prepared for use in litigation would presumably always
qualify as a document prepared “for trial.” Adiman, 134
F.3d at 1198; see ibid. (noting that, “[i]f the drafters of
the Rule intended to limit its protection to documents
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made to assist in preparation for litigation, this would
have been adequately conveyed by the phrase ‘prepared
* % % for trial’”) (second alteration in original). The
First Circuit’s interpretation would therefore apparently
contravene the familiar canon of construction that a
court should “give effect, if possible, to every word [the
provision] used.” Carcieri v. Salazar, 129 S. Ct. 1058,
1066 (2009) (citation omitted). And even if some inde-
pendent meaning could be attributed to the phrase “in
anticipation of litigation,” the First Circuit’s “for use”
standard would at best engraft a substantial limitation
on the scope of the work-product privilege that is no-
where to be found in the language of Rule 26(b)(3)—as
the en banc majority implicitly acknowledged. See App.,
mfra, 16a; Adlman, 134 F.3d at 1198 (noting that “[n]o-
where does Rule 26(b)(3) state that a document must
have been prepared to aid in the conduct of litigation in
order to constitute work product”).?

" In adopting the “for use” standard, the First Circuit cited two of
this Court’s decisions, neither of which is apposite. The First Cir-
cuit first quoted FTC v. Grolier, Inc., 462 U.S. 19 (1983), for the
proposition that “the literal language of [Rule 26(b)(3)] protects ma-
terials prepared for any litigation or trial as long as they were pre-
pared by or for a party to the subsequent litigation.” App., infra,
16a (emphasis in First Circuit’s opinion) (quoting Grolier, 462 U.S.
at 25). In Grolier, however, the Court was addressing only the dis-
crete question whether the work-product privilege “extended
beyond the litigation for which the documents at issue were pre-
pared,” 462 U.S. at 24—as the original emphasis in the Court’s opi-
nion makes clear. See id. at 25 (stating that “the literal language of
[Rule 26(b)(3)] protects materials prepared for any litigation or trial
as long as they were prepared by or for a party to the subsequent
litigation”). The First Circuit also cited Sears. App., infra, 17a.
That opinion, however, stands only for the proposition that docu-
ments prepared “in contemplation of” litigation “fall squarely” with
the definition of protected work product—a proposition that is more
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2. The First Circuit’s standard is irreconcilable not
only with the language of Rule 26(b)(3), but also with the
policies animating the work-product privilege. In first
recognizing the privilege in Hickman, this Court ex-
plained that the privilege was necessary because “it is
essential that a lawyer work with a certain degree of pri-
vacy, free from unnecessary intrusion by opposing par-
ties and their counsel.” 329 U.S. at 510. And the Court
expressed a particular solicitude for an attorney’s
“thoughts,” “mental impressions,” and “personal be-
liefs,” which, the Court noted, had previously been
viewed as “inviolate.” Id. at 511, 512. Notwithstanding
the government’s contention that the work-produect privi-
lege “hamper[s] the search for the truth,” Gov’t C.A. Re-
ply Br. 4, this Court has repeatedly reaffirmed the
“strong public polic[ies]” underlying the privilege, e.g.,
United States v. Nobles, 422 U.S. 225, 236 (1975) (inter-
nal quotation marks omitted), and those policies were
“substantially incorporated” in Rule 26(b)(3), Upjohn Co.
v. United States, 449 U.S. 383, 398 (1981).

The First Circuit’s standard would strip protection
from documents embodying an attorney’s opinion as to
the “likelihood of success in litigation,” Adlman, 134
F.3d at 1200—documents that most directly implicate
the policies underlying the work-product privilege (and
therefore lie at the “core” of the privilege). See Nobles,
422 U.S. at 238; cf. Hickman, 329 U.S. at 516 (Jackson,
J., concurring) (explaining that “[d]Jiscovery was hardly
intended to enable a learned profession to perform its
functions * * * on wits borrowed from the adver-

consistent with other circuits’ “because of” standard than with the
First Circuit’s “for use” standard. See p. 20, supra.
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sary”).® If such documents are not covered by the privi-
lege, it would have a chilling effect on lawyers, who
would be loath to commit their opinions to paper if the
resulting documents were “open[] to the free scrutiny” of
the IRS and other litigants. Hickman, 329 U.S. at 514.
An approach that permitted discovery of such documents
would therefore lead to the “inefficiency” of which
Hickman warned, with the result that “the legal profes-
sion would be demoraliz[ed]” and “the interests of the
clients and the cause of justice * * * poorly served.”
Id. at 511.

3. Insupport of its “for use” standard, the First Cir-
cuit cited an advisory committee note to Rule 26(b)(3),
which indicates that “[m]aterials assembled in the ordi-
nary course of business, or pursuant to public require-
ments unrelated to litigation, or for other nonlitigation
purposes” are not protected by the privilege. Fed. R.
Civ. P. 26(b)(3) advisory committee’s note (1970). That
note, however, speaks only to situations in which a doc-
ument has only a non-litigation-related purpose—not, as
here, a non-litigation-related purpose and a litigation-
related purpose as well. See, e.g., 8 Wright & Miller
§ 2024, at 346 (citing the advisory committee note for the
proposition that, “even though litigation is already in
prospect, there is no work-product immunity for docu-
ments prepared in the regular course of business rather
than for purposes of litigation”) (emphasis added); ¢d. at
198 (Supp. 2009) (adding that “‘[dJual purpose’ docu-

8 Indeed, the government has not disputed in this case that, if the
documents at issue are subject to the privilege in the first place,
they would qualify as “opinion work product” and would therefore
be protected from disclosure even upon a showing of substantial
necessity. See Fed. R. Civ. P. 26(b)(3)(B).
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ments created because of the prospect of litigation are
protected even though they were also prepared for a
business purpose”). As the dissent below noted, a con-
trary understanding of the advisory committee note
would create an atextual exception to Rule 26(b)(3), by
excluding documents that would otherwise fall within the
scope of the rule whenever the documents possessed an
additional purpose beyond a litigation-related purpose.
See App., infra, 42a-43a (opinion of Torruella, J.).”

In sum, there is no valid justification for the First
Circuit’s novel limitation on the scope of the work-
product privilege. This Court should grant review in or-
der to eliminate the circuit conflict and correct the First
Circuit’s seriously flawed approach.

% Before the First Circuit, the government argued that the docu-
ments at issue should not be covered by the work-product privilege
because petitioner was legally required to generate them. See Gov’t
C.A. Supp. Br. 2-4. The First Circuit did not rely on that argument,
and for good reason. That is because, at most, the law “requires
that [petitioner] prepare audited financial statements reporting total
reserves based on contingent tax liabilities” and does not “require
the form and detail of the documents prepared here.” App., infra,
32a (Torruella, J., dissenting). To be sure, petitioner prepared the
documents for the purpose, inter alia, of assisting petitioner’s audi-
tor in reviewing the amount set aside in reserve for potential tax
liabilities (and thus in performing its obligation to review petition-
er’s financial statements for compliance with generally accepted ac-
counting principles). The salient point, however, is that, but for the
prospect of litigation with the IRS, petitioner would not have needed
to prepare the documents at all. See, e.g., C.A. App. 200 (testimony
of Norman Richter) (explaining that, if petitioner had not antic-
ipated litigation with the IRS, the documents “would be blank” and
“[w]e would have nothing there”).
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C. The Question Presented Is An Exceptionally Impor-
tant And Recurring One That Merits The Court’s Re-
view In This Case

Finally, the question presented in this case is an ex-
ceptionally important one because it concerns the scope
of the work-product privilege—an issue that is “essential
to the daily practice of litigators across the country.”
App., infra, 45a (Torruella, J., dissenting). If the First
Circuit’s unprecedented interpretation of the work-
product privilege is allowed to stand, it will have pro-
found consequences for civil litigants in a variety of dif-
ferent contexts.

1. As a preliminary matter, the factual context in
which this case arises—i.e., whether the work-product
privilege extends to documents assessing risks in tax lit-
igation for the purpose, inter alia, of assisting a compa-
ny’s auditor in reviewing the amount set aside in re-
serve—is important in its own right. Because of the size
and complexity of their operations, publicly held compa-
nies inevitably find themselves taking positions on their
tax returns that fall into “gray areas” as to which there is
legal uncertainty (because the relevant statutory or reg-
ulatory language is unclear and the IRS has provided no
guidance on point). For that reason, virtually all publicly
held companies generate so-called “tax acerual workpa-
pers” in some form. If a company is required to disclose
such documents to the IRS, it will give the IRS a “blue-
print” to the company’s thinking in preparing its tax re-
turn (as the en banc majority acknowledged, see App.,
mfra, 20a); indeed, the IRS has freely admitted that it
sought the documents at issue here for that reason. See
pp. 5-6, supra. But that kind of disclosure would contra-
vene the fundamental principle, established in Hickman,
that a party is not entitled to an opposing attorney’s “as-
sessment of * * * Jegal vulnerabilities in order to
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make sure it does not miss anything in crafting its legal
case.” Delaney, Migdail & Young, Chartered v. IRS, 826
F.2d 124, 127 (D.C. Cir. 1987)."°

Not surprisingly, the decision below has already em-
boldened the IRS—which, before 2002, had only rarely
sought workpapers from taxpayers, see C.A. App. 238;
United States v. Arthur Young & Co., 465 U.S. 805, 820-
821 (1984)—to declare that it will aggressively pursue
such workpapers in future. See Kim Dixon, U.S. IRS
Could Seek More in Company Audits—Official, Reu-
ters, Nov. 19, 2009 (quoting comments by William Wil-
kins, IRS Chief Counsel). And because disclosure to an
adverse party waives the work-product privilege, see 8
Wright & Miller § 2024, at 369, a company that is re-
quired to disclose its workpapers to the IRS will likely be
obligated to turn over those workpapers to state taxation
authorities (even if a state court would construe the pri-
vilege more broadly, see p. 17, n.5, supra) and even to
private litigants, thereby compounding the consequences
of the First Circuit’s approach.

2. The practical significance of the First Circuit’s
approach, however, sweeps far beyond the particular
context of this case. The First Circuit’s “for use” stan-
dard is in no way cabined to that context—nor could it
logically be, as the government seemingly recognized at
oral argument below. See C.A. En Banc Tr. 4-5, 16

10 Tronically, in Delaney, the IRS argued that the work-product
privilege covered documents it had prepared to analyze the legal
vulnerability of a particular auditing method, and the District of Co-
lumbia Circuit agreed. See 826 F.2d at 126-128; cf. C.A. Panel Tr. 20
(Sept. 5, 2008) (stating that the government “spend[s] a lot more
time defending our documents from requests on the grounds of
work product than we do * * * seek[ing] them [from other par-
ties]”).
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(June 2, 2009) (conceding that the “work product test”
adopted by the court “will apply” both “to the IRS” and
“to everyone else,” including “outside the tax realm”).
Under the First Circuit’s standard, work-product
protection would no longer extend to any documents
prepared by counsel that assess the risks of ongoing or
potential litigation, because such documents could not
meaningfully be said to have been prepared “for use” in
litigation. For example, the work-product privilege
would not cover a document that a company prepares in
order to inform a potential merger partner of the litiga-
tion risks that the company faces—risks that the partner
would assume in the event the merger is consummated.
See, e.g., Adlman, 134 F.3d at 1195. Nor would it cover
so-called “audit response letters”: that is, letters rou-
tinely prepared by outside counsel at their corporate
clients’ request assessing pending or threatened litiga-
tion against the company for the purpose of assisting the
company’s auditor in performing its duties. See, e.g.,
Lawrence E. Jaffe Pension Plan v. Household Int’l, Inc.,
237 F.R.D. 176, 179-181 (N.D. Ill. 2006) (holding that
work-product privilege covers audit response letters); In
re Honeywell Int’l, Inc., Sec. Litig., 230 F.R.D. 293, 300
(S.D.N.Y. 2003) (same); Tronitech, Inc. v. NCR Corp.,
108 F.R.D. 655, 656 (S.D. Ind. 1985) (same)."* In those
and other similar contexts, the documents at issue con-
tain information that would be enormously valuable to
adverse parties in litigation, and the work-product privi-
lege would provide the only potential source of protec-

' The government conceded below that, if the documents at issue
in this case were not protected by the work-product privilege, audit
response letters would not be protected either. See C.A. En Bane
Tr. 19 (June 2, 2009).
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tion against disclosure (because the attorney-client privi-
lege is waived by disclosure to any third party, even a
potential merger partner or auditor). See 8 Wright &
Miller § 2024, at 367-368."

Perhaps for that reason, the First Circuit’s decision
has received an enormous amount of attention from the
news media and commentators—and, belying the First
Circuit’s belief that “[n]Jo one with experience of law
suits” would reach a contrary conclusion, App., nfra,
17a, the decision has also been greeted with widespread
consternation by practitioners. See, e.g., Nancy T. Bo-
wen, William S. Lee & Robert C. Morris, Newly Minted
‘For Use in Possible Litigation’ Test of ‘Textron’ May
Have Far-Reaching Implications for Companies, T8
U.S.L.W. 2199, 2199 (2009) (stating that the decision be-
low is “highly controversial”’; “may have far-reaching
implications, particularly for publicly traded companies”;
and “adds further uncertainty to [an] already confused
legal arena”); Amir Efrati, Ruling in Tax-Auditing Case
Puts Corporations on Edge, Wall St. J., Aug. 20, 2009, at
A9 (suggesting that the decision below “is causing law-
yers for big companies some sleepless nights” and has
been seen as “signal[ing] an attack by the courts on the
‘work-product doctrine’”’); Michelle M. Henkel, ‘Textron’
Eviscerates the 60-Year-Old Work Product Privilege,
125 Tax Notes 237, 237 (2009) (contending that, “[b]e-
cause of the widespread impact of [the decision below],

2 In fact, relying on the decision below, the Director of the SEC’s
Division of Enforcement recently made the unqualified assertion
that “audit documentation * * * relied on by an auditor in con-
nection with an audit report” is not covered by the work-product
privilege. See Robert Khuzami, Remarks at AICPA National Con-
ference on Current SEC and PCAOB Developments (Dec. 8, 2009)
<www.sec.gov/news/speech/2009/spch120809rsk.htm>.
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the entire legal profession and all corporations should be
in a state of disbelief”).

In addition, in the wake of the First Circuit’s deci-
sion, practitioners have already begun recommending
that companies take steps to avoid the disclosure to ad-
verse parties of their litigation risk assessments. See,
e.g., Scott Novick, What In-House Tax Professionals
Should Do i Light of ‘Textron,” Global Tax Blog (Aug.
31, 2009) <tinyurl.com/scottnovick> (contending that
“tax departments can and should * * * [l]imit[] tax
accrual work papers to numerical analysis with minimal
supporting narrative”); Robert W. Pommer III, First
Circuit Reverses Course in Closely Watched Work
Product Case; Establishes Broad New Standard That
Could Extend Outside Tax Area, 41 Sec. Reg. & Law
Report 2050, 2053 (2009) (recommending that companies
“exercise greater caution when sharing documents with
the[ir] outside auditors”); cf. Stuart J. Bassin, Managing
Tax Accrual Workpapers After ‘Textron,” 123 Tax Notes
571, 580 (2009) (suggesting, while this case was still
pending below, that the drafters of workpapers “should
choose their words carefully”). Those recommendations
amply support the prediction that the First Circuit’s de-
cision will have a broad chilling effect if it is allowed to
stand.

3. Although issues concerning the applicability of
the work-product privilege arise in courts around the
Nation on a daily basis, this Court has not directly ad-
dressed the scope of the privilege since its decision more
than sixty years ago in Hickman. See App., nfra,
120a." But notwithstanding the frequent recurrence in

3 In Arthur Young, the Court refused to recognize an “accoun-
tant work-product privilege” for workpapers generated by a compa-
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lower courts of issues concerning the privilege, if the
Court does not grant review in this case, it is far from
clear when the Court will have the opportunity to do so
again. In ordinary civil litigation, a party that wishes to
appeal a determination that a document is not covered
by the work-product privilege may not be able to do so
immediately, cf. Mohawk Indus., Inc. v. Carpenter, No.
08-678 (Dec. 8, 2009), slip op. 9-10 (explaining options for
appeal of denial of attorney-client privilege), and, even if
it can, the party will have to bear the expense of litigat-
ing what is an inherently collateral issue all the way to
this Court.

At all events, there is simply no reason for the Court
to wait to address the scope of the work-product privi-
lege. Ten circuits have now spoken on the issue, taking
three different (and irreconcilable) positions on the privi-
lege’s scope. This case, moreover, is an optimal vehicle
for consideration of that issue. As the dissent below ob-
served, “[t]he time is ripe for the Supreme Court to in-
tervene and set the circuits straight.” App., infra, 45a
(opinion of Torruella, J.). The Court should grant review
in this extraordinarily important case and correct the
First Circuit’s excessively narrow interpretation of the
work-product privilege.

ny’s auditor. See 465 U.S. at 815-821. In some respects, this case
presents the flipside of the issue in Arthur Young, because it in-
volves workpapers generated by the company’s own lawyers.
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CONCLUSION

The petition for a writ of certiorari should be
granted.
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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

No. 07-2631

UNITED STATES OF AMERICA, Petitioner,
Appellant,

.

TEXTRON INC. AND SUBSIDIARIES, Respondent,
Appellee.

August 13, 2009

Before: LYNCH, Chief Judge, TORRUELLA,
BOUDIN, LIPEZ and HOWARD, Circuit Judges.

BOUDIN, Circuit Judge.

The question for the en banc court is whether the at-
torney work product doctrine shields from an IRS sum-
mons “tax accrual work papers” prepared by lawyers
and others in Textron’s Tax Department to support Tex-
tron’s calculation of tax reserves for its audited corpo-
rate financial statements. Textron is a major aerospace
and defense conglomerate, with well over a hundred sub-
sidiaries, whose consolidated tax return is audited by the
IRS on a regular basis. To understand the dispute, some

(1a)
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background is required concerning financial statements,
contingent tax reserves and tax audit work papers.

As a publicly traded corporation, Textron is required
by federal securities law to have public financial state-
ments certified by an independent auditor. See 15 U.S.C.
§§ 781, 78m (2006); 17 C.F.R. § 210 et seq. (2009). To pre-
pare such financial statements, Textron must calculate
reserves to be entered on the company books to account
for contingent tax liabilities. Such liabilities, which affect
the portrayal of assets and earnings, include estimates of
potential liability if the IRS decides to challenge debata-
ble positions taken by the taxpayer in its return.

The calculation of such reserves entails preparing
work papers describing Textron’s potential liabilities for
further taxes; these underpin the tax reserve entries in
its financial statement and explain the figures chosen to
the independent auditor who certifies that statement as
correct. By examining the work papers the accountant
discharges its own duty to determine “the adequacy and
reasonableness of the corporation’s reserve account for
contingent tax liabilities.” United States v. Arthur
Young & Co., 465 U.S. 805, 812 (1984) (rejecting claim of
accountant work product privilege protecting such work
papers).! The work papers are thus one step in a process
whose outcome is a certified financial statement for the
company.

! The procedural requirement that auditors examine tax acerual
work papers is based on a combination of Statement on Auditing
Standards No. 96, Audit Documentation (2002), superseded by Au-
diting Standards No. 3, Audit Documentation (2004); Statement on
Auditing Standards No. 326, Evidential Matter (1980); and Auditing
Interpretation No. 9326, Evidential Matter: Auditing Interpreta-
tions of Section 326 (2003).
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In Textron’s case, its Tax Department lists items in
the tax return that, if identified and challenged by the
IRS, could result in additional taxes being assessed. The
final spreadsheets list each debatable item, including in
each instance the dollar amount subject to possible dis-
pute and a percentage estimate of the IRS’ chances of
success. Multiplying the amount by the percentage fixes
the reserve entered on the books for that item. The
spreadsheets reflecting these calculations may be sup-
ported by backup emails or notes.

A company’s published financial statements do not
normally identify the specific tax items on the return
that may be debatable but incorporate or reflect only the
total reserve figure. As the Supreme Court explained in
Arthur Young, tax accrual work papers provide a re-
source for the IRS, if the IRS can get access to them, by
“pinpoint[ing] the ‘soft spots’ on a corporation’s tax re-
turn by highlighting those areas in which the corporate
taxpayer has taken a position that may, at some later
date, require the payment of additional taxes” and pro-
viding “an item-by-item analysis of the corporation’s po-
tential exposure to additional liability.” 465 U.S. at 813.

The IRS does not automatically request tax acerual
work papers from taxpayers; rather, in the wake of
Enron and other corporate scandals, the IRS began to
seek companies’ tax accrual work papers only where it
concluded that the taxpayer had engaged in certain
listed transactions “that [are] the same as or substantial-
ly similar to one of the types of transactions that the
[IRS] has determined to be a tax avoidance transaction.”
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26 C.F.R. § 1.6011-4(b)(2) (2009). Only a limited number
of transactions are so designated.”

The present case began with a 2003 IRS audit of Tex-
tron’s corporate income tax liability for the years 1998-
2001. In reviewing Textron’s 2001 return, the IRS de-
termined that a Textron subsidiary—Textron Financial
Corp. (“Textron Financial”)—had engaged in nine listed
transactions. In each of the nine instances, Textron Fi-
nancial had purchased equipment from a foreign utility
or transit operator and leased it back to the seller on the
same day. Although such transactions can be legitimate,
the IRS determined that they were sale-in, lease-out
(“SILO”) transactions, which are listed as a potential tax
shelter subject to abuse by taxpayers.

SILOs allow tax-exempt or tax-indifferent organiza-
tions—for example, a tax-exempt charity or a city-owned
transit authority—to transfer depreciation and interest
deductions, from which they cannot benefit, to other tax-
payers who use them to shelter income from tax. Where
the only motive of a sale and lease back is tax avoidance,
it can be disregarded by the IRS and taxes assessed on
the wrongly sheltered income.?

% A current list of such transaction types, amounting to less than
three dozen, appears at Internal Revenue Service, Recognized Ab-
usive and Listed Transactions-LMSB Tier I Issues, http:/www.irs.
gov/businesses/corporations/article/0,id=120633,00.html (visited July
7,2009).

3 See AWG Leasing Trust v. United States, 592 F. Supp. 2d 953,
958 (N.D. Ohio 2008) (upholding denial of depreciation and interest
deductions for SILO transaction); I.R.S. Notice 2005-13, 2005-9
LR.B. 630 (Feb. 11, 2005); Shvedov, Tax Implications of SILOs,
QTEs, and Other Leasing Transactions with Tax-Exempt Entities
10-12, CRS Report for Congress (Nov. 30, 2004).
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Textron had shown the spreadsheets to its outside
accountant, Ernst & Young, but refused to show them to
the IRS. The IRS issued an administrative summons
pursuant to 26 U.S.C. § 7602 (2006), which allows the
IRS, in determining the accuracy of any return, to “ex-
amine any books, papers, records, or other data which
may be relevant or material to such inquiry.” Id.
§ 7602(a)(1). According to IRS policy, where the taxpay-
er claims benefits from only a single listed transaction,
the IRS seeks only the workpapers for that transaction;
but where (as in Textron’s case) the taxpayer claims
benefits from multiple listed transactions, the IRS seeks
all of the workpapers for the tax year in question. I.R.S.
Announcement 2002-63, 2002-27 I.R.B. 72 (July 8, 2002).
The summons also sought related work papers created
by Ernst & Young in determining the adequacy of Tex-
tron’s reserves that Textron might possess or could ob-
tain. Textron again refused.

The IRS brought an enforcement action in federal
district court in Rhode Island. See 26 U.S.C. § 7604(a)
(2006). Textron challenged the summons as lacking legi-
timate purpose and also asserted, as bars to the demand,
the attorney-client and tax practitioner privileges and
the qualified privilege available for litigation materials
under the work product doctrine. The IRS contested all
of the privilege claims. Both the IRS and Textron filed
affidavits and, in addition, the district court heard wit-
nesses from both sides.’

4 Textron’s evidence came from Norman Richter, chief tax coun-
sel and manager of Textron’s Tax Department; Roxanne Cassidy,
director of tax reporting; Edward Andrews, director of tax audits;
Debra Raymond, vice president, taxes, of Textron Financial; and
Mark Weston, a partner in Ernst & Young. IRS evidence was pro-
vided by Internal Revenue Agent Edward Vasconcellos; Professor
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Textron agreed that it usually settled disputes with
the IRS through negotiation or concession or at worst
through the formal IRS administrative process; but it
testified that sometimes it had litigated disputed tax is-
sues in federal court. Its evidence also showed that the
estimates for tax reserves and the supporting work pa-
pers were generated within its Tax Department but that
tax lawyers in that department were centrally involved
in their preparation and that Textron Financial also used
an outside counsel to advise it on tax reserve require-
ments.

Textron described generically the contents of the
work papers in question: these included (1) summary
spreadsheets showing for each disputable item the
amount in controversy, estimated probability of a suc-
cessful challenge by the IRS, and resulting reserve
amounts; and (2) back up e-mail and notes. In some in-
stances the spreadsheet entries estimated the probabili-
ty of IRS success at 100 percent. Textron said that the
spreadsheets had been shown to and discussed with its
independent auditor but physically retained by Textron.

Neither side disputed that the immediate purpose of
the work papers was to establish and support the tax re-
serve figures for the audited financial statements. Tex-
tron’s evidence was to the effect that litigation over spe-
cific items was always a possibility; the IRS did not deny
that in certain cases litigation could result although it
said that this was often unlikely. Whether Textron’s evi-

Douglas Carmichael, former chief auditor of the regulatory body for
auditors of public companies (the Public Company Accounting Over-
sight Board); and Gary Kane, an IRS expert on tax accrual work
papers.
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dence is materially different than that of the IRS re-
mains to be considered.

Ultimately, the district court denied the petition for
enforcement. United States v. Textron Inc., 507 F. Supp.
2d 138, 150, 155 (D.R.I. 2007). The court agreed with the
IRS that the agency had a legitimate purpose for seek-
ing the work papers. Id. at 145. It also ruled that insofar
as the Textron-prepared work papers might otherwise
be protected by attorney-client privilege, or the counter-
part tax practitioner privilege for non-lawyers engaged
in tax practice, see 26 U.S.C. § 7525 (2006), those privi-
leges had been waived when Textron disclosed the work
papers’ content to Ernst & Young. Id. at 152.

However, the district court concluded that the papers
were protected by the work product privilege, which de-
rived from Hickman v. Taylor, 329 U.S. 495 (1947), and
is now embodied in Rule 26(b)(3) of the Federal Rules of
Civil Procedure. This privilege, the district court held,
had not been waived by disclosure of the work papers to
the accountant. Textron, 507 F. Supp. 2d at 152-53. The
district court’s decision that the work papers were pro-
tected work product involved both a description of fac-
tual premises and a legal interpretation of applicable
doctrine.

The district court first said (paraphrasing a Textron
witness) the work papers were prepared to assure that
Textron was “adequately reserved with respect to any
potential disputes or litigation” over its returns; the
court also said that, by fair inference, the work papers
served “to satisfy an independent auditor that Textron’s
reserve for contingent liabilities satisfied the require-
ments of generally accepted accounting principles
(GAAP) so that a ‘clean’ opinion would be given” for Tex-
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tron financial statements. Textron, 507 F. Supp. 2d at
143.

Then, in its discussion of legal doctrine, the district
court stated:

As the IRS correctly observes, the work
product privilege does not apply to “‘doc-
uments that are prepared in the ordinary
course of business or that would have been
created in essentially similar form irres-
pective of the litigation.” Maine, 298 F.3d
at 70 (quoting [United States v. Adlman,
134 F.3d 1194, 1202 (2d Cir. 1998)]). How-
ever, it is clear that the opinions of Tex-
tron’s counsel and accountants regarding
items that might be challenged by the IRS,
their estimated hazards of litigation per-
centages and their calculation of tax re-
serve amounts would not have been pre-
pared at all “but for” the fact that Textron
anticipated the possibility of litigation with
the IRS . . .. Thus, while it may be accu-
rate to say that the workpapers helped
Textron determine what amount should be
reserved to cover any potential tax liabili-
ties and that the workpapers were useful
in obtaining a “clean” opinion from E&Y
regarding the adequacy of the reserve
amount, there would have been no need to
create a reserve in the first place, if Tex-
tron had not anticipated a dispute with the
IRS that was likely to result in litigation or
some other adversarial proceeding.

Textron, 507 F. Supp. 2d at 150.
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The court concluded that the work papers were
therefore prepared “because of” the prospect of litiga-
tion, Textron, 507 F. Supp. 2d at 150, a phrase used in
Maine v. United States Dep’t of Interior, 298 F.3d 60, 68
(1st Cir. 2002). The court rejected the IRS’ reliance on a
Fifth Circuit decision rejecting work product protection
for tax accrual work papers on the ground that the Fifth
Circuit followed a different “primary purpose” test for
work protect. Textron, 507 F. Supp. 2d at 150 (discussing
United States v. El Paso Co., 682 F.2d 530, 543 (5th Cir.
1982), cert. denied, 466 U.S. 944 (1984)).

On appeal, a divided panel upheld the district court’s
decision. The en banc court then granted the govern-
ment’s petition for rehearing en banc, vacated the panel
decision, and obtained additional briefs from the parties
and interested amici. We now conclude that under our
own prior Maine precedent—which we reaffirm en
banc—the Textron work papers were independently re-
quired by statutory and audit requirements and that the
work product privilege does not apply.

The case presents two difficulties. One, which can
readily be dispelled, stems from the mutability of lan-
guage used in the governing rules and a confusion be-
tween issues of fact and issues of legal characterization.
The other problem is more basie: how far work product
protection extends turns on a balancing of policy con-
cerns rather than application of abstract logic; here, two
circuits have addressed tax accrual work papers in the
work product context, but, apart from whatever light is
cast by Arthur Young, the Supreme Court has not ruled
on the issue before us, namely, one in which a document
is not in any way prepared “for” litigation but relates to a
subject that might or might not occasion litigation.
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In origin, the work product privilege derives from the
Supreme Court’s decision in Hickman v. Taylor, 329
U.S. at 510-11, and focused at the outset on the materials
that lawyers typically prepare for the purpose of litigat-
ing cases. Hickman v. Taylor concerned ongoing litiga-
tion in which one side filed interrogatories seeking from
opposing counsel memoranda recording witness inter-
views that the latter had conducted after receiving notice
of possible claims. Often such material and other items
designed for use at trial (e.g., draft briefs, outlines of
cross examination) are not obtained from or shared with
clients and are unprotected by the traditional attorney-
client privilege.

Hickman v. Taylor addressed “the extent to which a
party may inquire into oral and written statements of
witnesses, or other information, secured by an adverse
party’s counsel in the course of preparation for possible
litigation after a claim has arisen.” 329 U.S. at 497. The
Court cited a privilege in English courts protecting

[a]ll documents which are called into exis-
tence for the purpose-but not necessarily
the sole purpose-of assisting the deponent
or his legal advisers in any actual or antic-

ipated litigation . . .. Reports . .. if made in
the ordinary course of routine, are not pri-
vileged . ...

Id. at 510 n. 9.

This history led the Court to practical considerations:

Proper preparation of a client’s case de-
mands that he assemble information, sift
what he considers to be the relevant from
the irrelevant facts, prepare his legal theo-
ries and plan his strategy without undue
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and needless interference . . . . This work is
reflected, of course, in interviews, state-
ments, memoranda, correspondence,
briefs, mental impressions, personal be-
liefs, and countless other tangible and in-
tangible ways—aptly though roughly
termed . . . as the “work product of the
lawyer.”

Id. at 511.

On this basis the Court declared that the interrogato-
ries, which sought witness interviews conducted by op-
ponent counsel in preparation for litigation, were pro-
tected by a qualified privilege. See td. at 511-12. When in
1970 the Supreme Court through the rule-making
process codified the work product privilege in Rule
26(b)(3), it described the privilege as extending to docu-
ments and other tangible things that “are prepared in
anticipation of litigation or for trial.” This phrase, as il-
luminated by Hickman v. Taylor’s reasoning, is the one
to be applied in this case.

Turning back to the present case, the IRS is unques-
tionably right that the immediate motive of Textron in
preparing the tax accrual work papers was to fix the
amount of the tax reserve on Textron’s books and to ob-
tain a clean financial opinion from its auditor. And Tex-
tron may be correct that unless the IRS might dispute
an item in the return, no reserve for that item might be
necessary, so perhaps some of the items might be liti-
gated. But in saying that Textron wanted to be “ade-
quately reserved,” the district judge did not say that the
work papers were prepared for use in possible litiga-
tion—only that the reserves would cover liabilities that
might be determined in litigation. If the judge had made
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a “for use” finding—which he did not—that finding
would have been clearly erroneous.

That the purpose of the work papers was to make
book entries, prepare financial statements and obtain a
clean audit cannot be disputed. This was the testimony of
IRS expert and former Chief Auditor of the Public Com-
pany Accounting Oversight Board Douglas Carmichael:

Q. . . . Would you please explain what tax
accrual workpapers are?

A. ... Tax accrual workpapers really in-
clude all the support for the tax assets and
liabilities shown in the financial statements

A. Well, from the company’s perspective,
they’re created because, for example, for a
public company, the key officers of the
company sign a certification saying that
those financial statements are fairly pre-
sented, and they need support for that.

From the auditor’s perspective, it’s the
same thing, the auditor needs to record in
the workpapers what the auditor did to
comply with generally accepted auditing
standards. So the workpapers are the
principal support for the auditor’s opinion.

Q. And why do public companies prepare
financial statements?

A. Usually, to meet requirements for rais-
ing capital. If they’re a public company,
they need to file annual financial state-
ments on a form 10K with the SEC and
quarterly information on a 10Q.
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The Textron witnesses, while using the word “litiga-
tion” as often as possible in their testimony, said the
same thing. Textron’s testimony differed from that of the
IRS expert only in its further assertion that, without the
possibility of litigation, no tax reserves or audit papers
would have been necessary. For example, Roxanne Cas-
sidy, Textron’s director of tax reporting, testified as fol-
lows:

Q. . . . [W]hat was Textron’s purpose in
preparing those tax reserve papers?

A. The purpose primarily was to determine
whether Textron was adequately reserved
with respect to any potential disputes or
litigations that would happen in the future.
We would need to ensure that we were
adequately reserved in the current year on
Textron’s financial statements.

Q. And as a publicly traded company, is
Textron required to file its financial state-
ments with the Securities and Exchange
Commission?

A. Yes.

Q. And do those financial statements in-
clude tax reserves?

A.Yes....

Q. And in having its tax reserves audited
by an independent auditor, must Textron
be able to support the determinations it
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has made regarding the adequacy of its tax
reserves with some type of evidence?

A. Yes, the support needs to be to the sa-
tisfaction of the auditors.

As the IRS expert stated, even if litigation were “re-
mote,” the company would still have to prepare work pa-
pers to support its judgment. Textron’s own witness ac-
knowledged that it would “have to include in its . . . tax
accrual work papers any new transactions that the com-
pany entered into that year that there might be some tax
exposure on” regardless of whether it anticipated likely
litigation. Judged by Textron’s own experience, most—
certainly those with high percentage estimates of IRS
success—would never be litigated.

To complete the story, we note one suggestion by one
Textron witness that, if litigation did occur, the work pa-
pers could be useful to Textron in that litigation.” This
assertion was not supported by any detailed explanation,
was not adopted by the district judge and is more than
dubious: the main aim of audit work papers is to estimate
the amount potentially in dispute and the percentage
chance of winning or losing. Even an academic supporter
of Textron’s legal position conceded that “it is doubtful
that tax acerual workpapers, which typically just identify
and quantify vulnerable return positions, would be useful
in the litigation anticipated with respect to those posi-

® Textron Vice President of Taxes Norman Richter said that Tex-
tron would still prepare tax accrual workpapers absent GAAP re-
quirements “[bJecause it guides us—it’'s—the analysis is still—it
would guide us in making litigation and settlement decisions later in
the process.” This assertion was not contained in Richter’s affidavit,
which instead said that Textron prepared the work papers “to comp-
ly with GAAP” as required for reporting taxes to the SEC, and was
not supported by detail or explanation in the record.



15a

tions.” Pease-Wingenter, The Application of the Attor-
ney-Client Privilege to Tax Accrual Workpapers: The
Real Legacy of United States v. Textron, 8 Houston Bus.
& Tax L.J. 337, 346 (2008).

Any experienced litigator would describe the tax ac-
crual work papers as tax documents and not as case
preparation materials. Whether work product protection
should apply to such documents is a legal question in-
formed by the language of rules and Supreme Court doc-
trine, direct precedent, and policy judgments. The first
of these sources—Supreme Court doctrine and the word-
ing of the rules—is helpful to the IRS; direct circuit
precedent and the underlying policy of the doctrine and
other prudential considerations are more helpful still.
Legal commentators can be found on each side; the most
persuasive of them favors the IRS.°

From the outset, the focus of work product protection
has been on materials prepared for use in litigation,
whether the litigation was underway or merely antic-
ipated. Thus, Hickman v. Taylor addressed “the extent
to which a party may inquire into oral and written
statements of witnesses, or other information, secured
by an adverse party’s counsel in the course of prepara-
tion for possible litigation after a claim has arisen.” 329
U.S. at 497 (emphasis added). Similarly, the English pri-
vilege, invoked by Hickman v. Taylor, privileged “doc-
uments which are called into existence for the purpose—
but not mecessarily the sole purpose—of assisting the

6 See Ventry, Protecting Abusive Tax Avoidance, 120 Tax Notes
857, 870-83 (2008); Johnson, The Work Product Doctrine and Tax
Accrual Workpapers, 124 Tax Notes 155, 160-68 (2009). The Pease-
Wingenter article, supra, identifies many weaknesses in the Textron
argument, id. at 343-48, although Pease now says her own ultimate
view favors Textron.
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deponent or his legal advisers in any actual or antic-
wpated lLitigation.” Id. at 510 n. 9 (emphasis added) (in-
ternal quotation marks omitted).

The phrase used in the codified rule—“prepared in
anticipation of litigation or for trial” did not, in the refer-
ence to anticipation, mean prepared for some purpose
other than litigation: it meant only that the work might
be done for litigation but in advance of its institution.
The English precedent, doubtless the source of the lan-
guage in Rule 26, specified the purpose “of assisting the
deponent or his legal advisers in any actual or antic-
ipated litigation . . . .” The Advisory Committee’s Note
cited with approval a decision denying work product pro-
tection to a driver’s accident report, made pursuant to
Interstate Commerce Commission rules, even though it
might well have become the subject of litigation. Fed. R.
Civ. P. 26 advisory committee’s note (1970)."

It is not enough to trigger work product protection
that the subject matter of a document relates to a subject
that might conceivably be litigated. Rather, as the Su-
preme Court explained, “the literal language of [Rule
26(b)(3)] protects materials prepared for any litigation or
trial as long as they were prepared by or for a party to
the subsequent litigation.” Federal Trade Commission v.
Grolier Inc., 462 U.S. 19, 25 (1983) (emphasis added).

" Goosman v. A. Duie Pyle, Inc., 320 F.2d 45 (4th Cir. 1963). In
Goosman, the Fourth Circuit denied work product protection to
reports a truck driver made to the lessee and owner of the truck
following an accident. The court explained that the reports “were
made in the ordinary course of business under ICC regulations and
do not represent the lawyer’s work product within the holding in
Hickman v. Taylor.” Id. at 52. See also, e.g., Calabro v. Stone, 225
F.R.D. 96, 99 (E.D.N.Y. 2004); In re Raytheon Securities Litiga-
tion, 218 F.R.D. 354, 359 (D. Mass. 2003).



17a

This distinction is well established in the case law. See,
e.g., NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 138
(1975).8

Nor is it enough that the materials were prepared by
lawyers or represent legal thinking. Much corporate ma-
terial prepared in law offices or reviewed by lawyers falls
in that vast category. It is only work done in anticipation
of or for trial that is protected. Even if prepared by law-
yers and reflecting legal thinking, “[m]aterials assem-
bled in the ordinary course of business, or pursuant to
public requirements unrelated to litigation, or for other
nonlitigation purposes are not under the qualified im-
munity provided by this subdivision.” Fed. R. Civ. P. 26
advisory committee’s note (1970). Accord Hickman v.
Taylor, 329 U.S. at 510 n. 9 (quoting English precedent
that “[r]eports . . . if made in the ordinary course of rou-
tine, are not privileged”).

Every lawyer who tries cases knows the touch and
feel of materials prepared for a current or possible (i.e.,
“in anticipation of”’) law suit. They are the very materials
catalogued in Hickman v. Taylor and the KEnglish
precedent with which the decision began. No one with
experience of law suits would talk about tax accrual work
papers in those terms. A set of tax reserve figures, calcu-
lated for purposes of accurately stating a company’s fi-
nancial figures, has in ordinary parlance only that pur-

8 Accord United States v. Roxworthy, 457 F.3d 590, 595 (6th Cir.
2006) (“Nevertheless, the key issue in determining whether a docu-
ment should be withheld is the function that the document serves.”);
Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 858 (D.C.
Cir. 1980) (same); Church of Scientology Int’l v. IRS, 845 F. Supp.
714, 723 (C.D. Cal. 1993) (“The Ninth Circuit test focuses on the
function of a document as part of the deliberative process rather
than on the contents of the document.”).
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pose: to support a financial statement and the indepen-
dent audit of it.

Focusing next on direct precedent, work product pro-
tection for tax audit work papers has been squarely ad-
dressed only in two circuits: this one and the Fifth. In
Maine, we said that work product protection does not
extend to “documents that are prepared in the ordinary
course of business or that would have been created in
essentially similar form irrespective of the litigation.”
Maine, 298 F.3d at 70 (quoting United States v. Adlman,
134 F.3d 1194, 1202 (2d Cir. 1998)) (internal quotation
marks omitted). Maine applies straightforwardly to Tex-
tron’s tax audit work papers—which were prepared in
the ordinary course of business—and it supports the IRS
position.

Similarly, the Fifth Circuit in El Paso denied protec-
tion for the work papers because the court recognized
that the company in question was conducting the rele-
vant analysis because of a need to “bring its financial
books into conformity with generally accepted auditing
principles.” 682 F.2d at 543. The Fifth Circuit, which
employs a “primary purpose” test, found that the work
papers’ “sole function” was to back up financial state-
ments. /d. at 543-44. Here, too, the only purpose of Tex-
tron’s papers was to prepare financial statements.

Other circuits have not passed on tax audit work pa-
pers and some might take a different view. But many of
the debatable cases affording work product protection
involve documents unquestionably prepared for potential
use in litigation if and when it should arise.” There is no

9 See, e.g., Delaney, Migdail & Young, Chartered v. IRS, 826 F.2d
124, 127 (D.C. Cir. 1987) (protection for “attorneys’ assessment of
... legal vulnerabilities in order to make sure it does not miss any-
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evidence in this case that the work papers were prepared
for such a use or would in fact serve any useful purpose
for Textron in conducting litigation if it arose.

Finally, the underlying prudential considerations
squarely support the IRS’ position in this case, and such
considerations have special force because Hickman v.
Taylor was the child of such considerations, as the quo-
tations above make clear. The privilege aimed centrally
at protecting the litigation process, Coastal States Gas
Corp. v. Department of Energy, 617 F.2d 854, 864 (D.C.
Cir. 1980), specifically, work done by counsel to help him
or her in litigating a case. It is not a privilege designed
to help the lawyer prepare corporate documents or other
materials prepared in the ordinary course of business.
Where the rationale for a rule stops, so ordinarily does
the rule.

Nor is there present here the concern that Hickman
v. Taylor stressed about discouraging sound preparation
for a law suit. That danger may exist in other kinds of
cases, but it cannot be present where, as here, there is in
substance a legal obligation to prepare such papers: the
tax audit work papers not only have a different purpose
but have to be prepared by exchange-listed companies to
comply with the securities laws and accounting principles
for certified financial statements. Arthur Young made
this point in refusing to create an accountant’s work
product privilege for tax audit papers:

[T]he auditor is ethically and professional-
ly obligated to ascertain for himself as far
as possible whether the corporation’s con-

thing in crafting its legal case”); see also In re Sealed Case, 146 F.3d
881, 885 (D.C. Cir. 1998) (protection for documents to “protect the
client from future litigation about a particular transaction”).
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tingent tax liabilities have been accurately
stated. . . . Responsible corporate man-
agement would not risk a qualified evalua-
tion of a corporate taxpayer’s financial
posture to afford cover for questionable
positions reflected in a prior tax return.

465 U.S. at 818-19; see also Johnson, supra, at 160-61.

Textron apparently thinks it is “unfair” for the gov-
ernment to have access to its spreadsheets, but tax col-
lection is not a game. Underpaying taxes threatens the
essential public interest in revenue collection. If a blue-
print to Textron’s possible improper deductions can be
found in Textron’s files, it is properly available to the
government unless privileged. Virtually all discovery
against a party aims at securing information that may
assist an opponent in uncovering the truth. Unprivileged
IRS information is equally subject to discovery.'

The practical problems confronting the IRS in disco-
vering under-reporting of corporate taxes, which is likely
endemic, are serious. Textron’s return is massive—
constituting more than 4,000 pages—and the IRS re-
quested the work papers only after finding a specific
type of transaction that had been shown to be abused by
taxpayers. It is because the collection of revenues is es-
sential to government that administrative discovery,
along with many other comparatively unusual tools, are
furnished to the IRS.

10 See Abel Inv. Co. v. United States, 53 F.R.D. 485, 488 (D. Neb.
1971) (holding that IRS documents created during an audit were not
protected work product, despite containing attorneys’ mental im-
pression and legal theories, because an IRS audit is not litigation).
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As Bentham explained, all privileges limit access to
the truth in aid of other objectives, 8 Wigmore, Evidence
§ 2291 (McNaughton Rev. 1961), but virtually all privi-
leges are restricted—either (as here) by definition or (in
many cases) through explicit exceptions—by countervail-
ing limitations. The Fifth Amendment privilege against
self-inerimination is qualified, among other doctrines, by
the required records exception, see Grosso v. United
States, 390 U.S. 62, 67-68 (1968), and the attorney client
privilege, along with other limitations, by the crime-
fraud exception, see Clark v. United States, 289 U.S. 1,
15 (1933).

To sum up, the work product privilege is aimed at
protecting work done for litigation, not in preparing fi-
nancial statements. Textron’s work papers were pre-
pared to support financial filings and gain auditor ap-
proval; the compulsion of the securities laws and auditing
requirements assure that they will be carefully prepared,
in their present form, even though not protected; and
IRS access serves the legitimate, and important, func-
tion of detecting and disallowing abusive tax shelters.

The judgment of the district court is vacated and the
case is remanded for further proceedings consistent with
this decision.

It is so ordered.

TORRUELLA, Circuit Judge, with whom LIPEZ,
Circuit Judge, joins, dissenting.

To assist the IRS in its quest to compel taxpayers to
reveal their own assessments of their tax returns, the
majority abandons our “because of” test, which asks
whether “in light of the nature of the document and the
factual situation in the particular case, the document can

be fairly said to have been prepared or obtained because
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of the prospect of litigation.” Maine v. United States
Dep’t of the Interior, 298 F.3d 60, 68 (1st Cir. 2002) (em-
phasis in original) (quoting United States v. Adlman, 134
F.3d 1194, 1202 (2d Cir. 1998)). The majority purports to
follow this test, but never even cites it. Rather, in its
place, the majority imposes a “prepared for” test, asking
if the documents were “prepared for use in possible liti-
gation.” Maj. Op. at 13. This test is an even narrower va-
riant of the widely rejected “primary motivating pur-
pose” test used in the Fifth Circuit and specifically repu-
diated by this court. In adopting its test, the majority
ignores a tome of precedents from the circuit courts and
contravenes much of the principles underlying the work-
product doctrine. It also brushes aside the actual text of
Rule 26(b)(3), which “[n]Jowhere . . . state[s] that a docu-
ment must have been prepared to aid in the conduct of
litigation in order to constitute work product.” Adiman,
134 F.3d at 1198. Further, the majority misrepresents
and ignores the findings of the district court. All while
purporting to do just the opposite of what it actually
does.

I. The Majority Quietly Rejects Circuit Precedent

The majority claims allegiance to our prior decision
in Maine, 298 F.3d at 70. Specifically, the majority seizes
upon a single line from that decision: “the ‘because of’
standard does not protect from disclosure ‘documents
that are prepared in the ordinary course of business or
that would have been created in essentially similar form
irrespective of the litigation.” Id. (quoting Adlman, 134
F.3d at 1202). This qualification is important to be sure,
and I will address it infra, Section I11.B.2. But I must
start by addressing the rest of the Maine decision, which
the majority is careful to ignore.
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In that decision, Maine sought documents prepared
by the Department of the Interior regarding its decision,
made during pending related litigation, to classify sal-
mon as a protected species. Id. at 64. The district court
found some of these administrative documents unpro-
tected as the Department had not shown that litigation
preparation was “‘the primary motivating factor for the
preparation of the documents.”” Id. at 66-67. This formu-
lation of the test for “anticipation of litigation” was based
on the Fifth Circuit rule that the work-product doctrine
did not protect documents that were “not primarily mo-
tivated to assist in future litigation.” Unated States v. El
Paso, 682 F.2d 530, 542-43 (5th Cir. 1982) (emphasis
added) (citing United States v. Dawvis, 636 F.2d 1028,
1040 (5th Cir. 1981)). On appeal in Maine, we specifically
repudiated this test and adopted the broader “because
of” test, which had been thoughtfully and carefully ex-
plained by Judge Leval in the Second Circuit decision in
Adlman, 134 F.3d at 1202-03. See Maine, 298 F.3d at 68
(“In light of the decisions of the Supreme Court, we
therefore agree with the formulation of the work-product
rule adopted in Adlman and by five other courts of ap-
peals.”).

In the present case, the majority purports to follow
Maine, but really conducts a new analysis of the history
of the work-product doctrine and concludes that docu-
ments must be “prepared for any litigation or trial.”
Maj. Op. at 18 (emphasis in original) (quoting FTC v.
Grolier Inc., 462 U.S. 19, 25 (1983)). Similarly, at another
point, the majority suggests that documents must be “for
use” in litigation in order to be protected. Id. at 13.
Grolier did not establish such a test and the majority can
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point to no court that has so ruled." Rather, the majority
of circuit courts, led by the Second Circuit’s decision in
Adlman, have rejected such a rule.

Adlman’s articulation of the “because of” test is fatal
to the majority’s position. In that case, Judge Leval dis-
cussed the application of the work-product doctrine “to a
litigation analysis prepared by a party or its representa-
tive in order to inform a business decision which turns on
the party’s assessment of the likely outcome of litigation
expected to result from the transaction.” Adlman, 134
F.3d at 1197. In other words, Adlman asked whether the
work-product doctrine applies where a dual purpose ex-
ists for preparing the legal analysis, that is, where the
dual purpose of anticipating litigation and a business

i\ support its conclusion, the majority commits a plain logical
error. The majority states that work-product protection must not be
judged solely on its subject matter, but rather whether the docu-
ments’s purpose is for use in litigation. In support of this proposi-
tion, the majority cites a number of cases that propound the uncon-
troversial proposition that a document must be judged according to
its purpose, not solely its content. Maj. Op. at 18 n.8. But those cases
do not establish the majority’s rule that the documents’ purpose
must be limited to use in litigation. Rather, one of the cases the
majority cites adopts the test that the document must have been
created “because of” litigation, which, as Adlman describes, is anti-
thetical to the majority’s new requirement. United States v. Rox-
worthy, 457 F.3d 590, 593-94 (6th Cir. 2006) (adopting Adlman’s
“because of” test). Another of the majority’s citations is from the
D.C. Circuit, which has also since adopted the “because of” test. Se-
nate of Puerto Rico v. United States Dep’t of Justice, 823 F.2d 574,
587 n.42 (D.C. Cir. 1987). The final decision cited by the majority,
from the Northern District of California, deals with the deliberative
process privilege, not the work-product doctrine. Church of Scien-
tology Int’l v. IRS, 845 F. Supp. 714, 723 (C.D. Cal. 1993). In any
event, the Ninth Circuit also applies the “because of” test. In re
Grand Jury Subpoena, 357 F.3d 900, 907-08 (9th Cir. 2004) (praising
and following Adlman).
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purpose co-exist. To answer that question, the Adlman
court examined and rejected the “primary purpose” test
adopted by the Fifth Circuit in £l Paso, 682 F.2d at 542-
43, which only grants work-product immunity to work-
papers prepared “primarily motivated to assist in future
litigation over the return,” id. at 543:

[Protection] is less clear, however, as to
documents which, although prepared be-
cause of expected litigation, are intended
to inform a business decision influenced by
the prospects of the litigation. The formu-
lation applied by some courts in determin-
ing whether documents are protected by
work-product privilege is whether they are
prepared “primarily or exclusively to assist
in litigation”—a formulation that would po-
tentially exclude documents containing
analysis of expected litigation, if their pri-
mary, ultimate, or exclusive purpose is to
assist in making the business decision.
Others ask whether the documents were
prepared “because of” existing or expected
litigation—a formulation that would in-
clude such documents, despite the fact that
their purpose is not to “assist in” litigation.
Because we believe that protection of doc-
uments of this type is more consistent with
both the literal terms and the purposes of
the Rule, we adopt the latter formulation.

Adlman, 134 F.3d at 1197-98, quoted in part in Maine,
298 F.3d at 68. And if it needs to be spelled out any more
clearly, Adlman makes it explicitly clear that the broad-
er “because of” formulation is not limited to documents
prepared for use in litigation:
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We believe that a requirement that docu-
ments be produced primarily or exclusively
to assist in litigation in order to be pro-
tected is at odds with the text and the poli-
cies of the Rule. Nowhere does Rule
26(b)(3) state that a document must have
been prepared to aid in the conduect of liti-
gation in order to constitute work product,
much less primarily or exclusively to aid
in litigation. Preparing a document “in an-
ticipation of litigation” is sufficient.

The text of Rule 26(b)(3) does not limit its
protection to materials prepared to assist
at trial. To the contrary, the text of the
Rule clearly sweeps more broadly. It ex-
pressly states that work-product privilege
applies not only to documents “prepared
... for trial” but also to those prepared “in
anticipation of litigation.” If the drafters of
the Rule intended to limit its protection to
documents made to assist in preparation
for litigation, this would have been ade-
quately conveyed by the phrase “prepared
... for trial.” The fact that documents pre-
pared “in anticipation of litigation” were
also included confirms that the drafters
considered this to be a different, and
broader category. Nothing in the Rule
states or suggests that documents pre-
pared “in anticipation of litigation” with
the purpose of assisting in the making of a
business decision do not fall within its
scope.
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Id. at 1198-99 (emphasis and alterations in original). Ra-
ther than confront this language, the majority resorts to
simplistic generalizations. Using its novel “prepared for”
test, the majority unhelpfully explains that “[elvery law-
yer who tries cases knows the touch and feel of materials
prepared for a current or possible . . . law suit.” Maj. Op.
at 19. Once the majority ignores decades of controlling
precedent, the matter becomes so clear that “[n]o one
with experience of law suits” could disagree. Id.

I need say little else; the majority’s new “prepared
for” rule is blatantly contrary to Adlman, a leading case
interpreting the work-product doctrine that we specifi-
cally adopted in Maine. The majority’s opinion is simply
stunning in its failure to even acknowledge this language
and its suggestion that it is respecting rather than over-
ruling Maine.

I1. The Majority Announces a Bad Rule

The majority acts as if it is left to this court to draw a
line from Hickman to the present case. In so doing, the
majority ignores a host of cases which grapple with
tough work product questions that go beyond the stuff
that “[e]very lawyer who tries cases” would know is work
product. Lower courts deserve more guidance than a
simple reassurance that a bare majority of the en banc
court knows work product when it sees it."* Of course,

12 This test is reminiscent of Justice Stewart’s famously unhelpful
test for identifying obscenity:

[Clriminal laws in this area are constitutionally limited to
hard-core pornography. I shall not today attempt further
to define the kinds of material I understand to be em-
braced within that shorthand description; and perhaps I
could never succeed in intelligibly doing so. But I know it
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since this is an en banc proceeding, the majority is free
to create a new rule for the circuit—though it would be
better if it admitted that it was doing so. But our new
circuit rule is not even a good rule.

First, as Judge Leval observed in Adlman, a “pre-
pared for” requirement is not consistent with the plain
language of Federal Rule of Civil Procedure 26, which
provides protection for documents “prepared in anticipa-
tion of litigation or for trial.” Fed. R. Civ. P. 26(b)(3)(A)
(emphasis added); see also Adlman, 134 F.3d at 1198-99.
There is no reason to believe that “anticipation of litiga-
tion” was meant as a synonym for “for trial.” Claudine
Pease-Wingenter, Prophetic or Misguided? The Fifth
Circuit’s (Increasingly) Unpopular Approach to the
Work Product Doctrine, 29 Rev. Litig. (forthcoming
2009) (analyzing and rejecting many of the arguments
advanced by the majority in favor of a narrow construe-
tion of the phrase “anticipation of litigation”). Since the
terms are not synonymous, the term “anticipation of liti-
gation” should not be read out of the rule by requiring a
showing that documents be prepared for trial. See Car-
ciert v. Salazar, 129 S. Ct. 1058, 1066 (2009) (discussing
the basic principle that statutes should be construed to
give effect to each word).

Second, though the majority goes into some depth
describing the foundational case of Hickman v. Taylor,
329 U.S. 495 (1947), it misses the fundamental concern of
that decision with protecting an attorney’s “privacy, free
from unnecessary intrusion by opposing parties and

their counsel.” Id. at 510. Without such privacy, litigants

when I see it, and the motion picture involved in this case
is not that.

Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring).
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would seek unfair advantage by free-riding off another’s
work, thus reducing lawyers’ ability to write down their
thoughts:

Were the attorney’s work accessible to an
adversary, the Hickman court cautioned,
“much of what is now put down in writing
would remain unwritten” for fear that the
attorney’s work would redound to the ben-
efit of the opposing party. Legal advice
might be marred by “inefficiency, unfair-
ness and sharp practices,” and the “effect
on the legal profession would be demoraliz-
ing.” Neither the interests of clients nor
the cause of justice would be served, the
court observed, if work product were free-
ly discoverable.

Adlman, 134 F.3d at 1197 (quoting Hickman, 329 U.S. at
511) (citations omitted). The majority posits that these
rationales do not apply to documents containing a law-
yer’s legal analysis of a potential litigation, if that analy-
sis was prepared for a business purpose. Maj. Op. at 21.
This is both unpersuasive and directly contrary to the
policy analysis in Adlman, which we adopted in Maine.
Adlman identified an example of a protected document:

A business entity prepares financial state-
ments to assist its executives, stockhold-
ers, prospective investors, business part-
ners, and others in evaluating future
courses of action. Financial statements in-
clude reserves for projected litigation. The
company’s independent auditor requests a
memorandum prepared by the company’s
attorneys estimating the likelihood of suc-
cess in litigation and an accompanying
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analysis of the company’s legal strategies
and options to assist it in estimating what
should be reserved for litigation losses.

Id. at 1200. Discussing this example, the court concluded
that in this scenario “the company involved would re-
quire legal analysis that falls squarely within Hickman’s
area of primary concern—analysis that candidly dis-
cusses the attorney’s litigation strategies, appraisal of
likelihood of success, and perhaps the feasibility of rea-
sonable settlement.” Id. Further, there is “no basis for
adopting a test under which an attorney’s assessment of
the likely outcome of litigation is freely available to his
litigation adversary merely because the document was
created for a business purpose rather than for litigation
assistance.” Id. In other words,

[iln addition to the plain language of the
Rule, the policies underlying the work-
product doctrine suggest strongly that
work-product protection should not be de-
nied to a document that analyzes expected
litigation merely because it is prepared to
assist in a business decision. Framing the
inquiry as whether the primary or exclu-
sive purpose of the document was to assist
in litigation threatens to deny protection to
documents that implicate key concerns un-
derlying the work-product doctrine.

Id. at 1199; see also Roxworthy, 457 F.3d at 595 (stating
“the IRS would appear to obtain an unfair advantage by
gaining access to KPMG’s detailed legal analysis of the
strengths and weaknesses of [the taxpayer’s] position.
This factor weighs in favor of recognizing the documents
as privileged.”).
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The majority offers no response to this sound policy
analysis and no reason to doubt that inefficiency and
“sharp practices” will result from its new rule allowing
discovery of such dual purpose documents, which contain
confidential assessments of litigation strategies and
chances. Instead of addressing these concerns, the ma-
jority’s policy analysis relies instead on case-specific ra-
tionales—namely the need to assist the IRS in its diffi-
cult task of reviewing Textron’s complex return. See
Maj. Op. at 22-23. Such outcome determinative reasoning
is plainly unacceptable. Thus, properly framed, it is clear
that the rationales underlying the work-product doctrine
apply to documents prepared in anticipation of litigation,
even if they are not also for use at trial.”®

And these policy rationales are squarely implicated in
this case. First, Textron’s litigation hazard percentages
contain exactly the sort of mental impressions about the
case that Hickman sought to protect. In fact, these per-
centages contain counsel’s ultimate impression of the
value of the case. Revealing such impressions would have
clear free-riding consequences. With this information,
the IRS will be able to immediately identify weak spots
and know exactly how much Textron should be willing to
spend to settle each item. Indeed, the IRS explicitly ad-
mits that this is its purpose in seeking the documents.

13 Perhaps because of these very same concerns about privacy
and fairness, the IRS itself argued for the protection of its docu-
ments prepared for the dual purposes of helping the IRS under-
stand the litigation risks that might result if the IRS made the ad-
ministrative decision to adopt a new program. Delaney, Migdail &
Young, Chartered v. IRS, 826 F.2d 124 (D.C. Cir. 1987). This point
was also noted by the Adlman court when it observed that “the IRS
successfully argued against the very position it here advocates.”
Adlman, 134 F.3d at 1201.
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Second, as argued to us by amici, the Chamber of
Commerce of the United States and the Association of
Corporate Counsel, if attorneys who identify good faith
questions and uncertainties in their clients’ tax returns
know that putting such information in writing will result
in discovery by the IRS, they will be more likely to avoid
putting it in writing, thus diminishing the quality of re-
presentation. The majority dismisses such concerns,
concluding that tax acerual workpapers are required by
law. Maj. Op. at 21. But the majority fails to cite the
record for this conclusion, likely because the majority is
simply wrong. As the majority opinion earlier admits,
Maj. Op. at 2-3, the law only requires that Textron pre-
pare audited financial statements reporting total re-
serves based on contingent tax liabilities. Accounting
standards require some evidential support before such
statements can be certified, but do not explicitly require
the form and detail of the documents prepared here by
Textron’s attorneys with respect to each potentially chal-
lenged tax item. See also Michelle M. Henkel, Textron:
The Debate Continues as to Whether Auditor Transpa-
rency Waives the Work Product Privilege, 50 Tax Man-
agement Memorandum 251, 260 (2009) (distinguishing
auditor’s workpapers and corporate workpapers and ex-
plaining that the latter are not mandatory but serve to
evaluate a company’s litigation risks). Rather, all that
must be actually reported is the final tax reserve liability
amount. Thus, as amici worry, the majority’s new rule
will have ramifications that will affect the form and detail
of documents attorneys prepare when working to con-
vinee auditors of the soundness of a corporation’s re-
serves.

These concerns are even more clearly implicated in
this case because the majority’s decision will remove
protection for Textron’s “backup materials” as well as its
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actual workpapers. The district court found that these
materials included “notes and memoranda written by
Textron’s in-house tax attorneys reflecting their opinions
as to which items should be included on the spreadsheet
and the hazard of litigation percentage that should apply
to each item.” United States v. Textron Inc., 507 F.
Supp. 2d 138, 143 (D.R.I. 2007). Thus, these documents
thus go beyond the numbers used to compute a total re-
serve. Rather, they explain the legal rationale underpin-
ning Textron’s views of its litigation chances. The major-
ity fails to acknowledge this subtlety, explain why it
views such documents as required by regulatory rules,
or explain why such mental impressions should go un-
protected. Exposing such documentation to discovery is
a significant expansion of the IRS’s power and will likely
reveal information far beyond the basic numbers that the
IRS could discover through production of Textron’s au-
ditor’s workpapers.

But more important are the ramifications beyond this
case and beyond even the case of tax accrual workpapers
in general. The scope of the work-product doctrine
should not depend on what party is asserting it. Rather,
the rule announced in this case will, if applied fairly, have
wide ramifications that the majority fails to address.

For example, as the IRS explicitly conceded at oral
argument, under the majority’s rule one party in a litiga-
tion will be able to discover an opposing party’s analysis
of the business risks of the instant litigation, including
the amount of money set aside in a litigation reserve
fund, created in accordance with similar requirements as
Textron’s tax reserve fund. Though this consequence
was a major concern of the argument in this case, the
majority does not even consider this “sharp practice,”
which its new rule will surely permit.
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And there are plenty more examples. Under the ma-
jority’s rule, there is no protection for the kind of docu-
ments at issue in Adlman, namely “documents analyzing
anticipated litigation, but prepared to assist in a business
decision rather than to assist in the conduct of the litiga-
tion.” 134 F.3d at 1201-02. Nearly every major business
decision by a public company has a legal dimension that
will require such analysis. Corporate attorneys prepar-
ing such analyses should now be aware that their work
product is not protected in this circuit.

III. The Workpapers Are Protected Under the Right
Test

Applying the “because of” test thoughtfully adopted
in Adlman and Maine, the majority should have con-
cluded that Textron’s workpapers are protected by the
work-product doctrine. The proper starting point in
reaching this legal conclusion should be the factual find-
ings of the district court, which held an evidentiary hear-
ing to understand the nature of the documents sought
here by the IRS.

A. Factual findings

After considering affidavits and testimony, the dis-
trict court found that the tax accrual workpapers are:

1. A spreadsheet that contains:

(a) lists of items on Textron’s tax returns,
which, in the opinion of Textron’s counsel,
involve issues on which the tax laws are
unclear, and, therefore, may be challenged
by the IRS;

(b) estimates by Textron’s counsel express-
mg, 1 percentage terms, their judgments
regarding Textron’s chances of prevailing
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m any hitigation over those issues (the
“hazards of litigation percentages”); and

(c) the dollar amounts reserved to reflect
the possibility that Textron might not pre-
vail in such litigation (the “tax reserve
amounts”).

Textron, 507 F. Supp. 2d at 142-143 (emphasis added).
These workpapers do not contain any facts about the
transactions that concerned the IRS. Id. at 143.

The district court also found, “[a]s stated by Norman
Richter, Vice President of Taxes at Textron and Rox-
anne Cassidy, Director, Tax Reporting at Textron, Tex-
tron’s ultimate purpose in preparing the tax accrual
workpapers was to ensure that Textron was ‘adequately
reserved with respect to any potential disputes or litiga-
tion that would happen in the future.” Id. at 143. Fur-
ther, “there would have been no need to create a reserve
in the first place, if Textron had not anticipated a dispute
with the IRS that was likely to result in litigation or
some other adversarial proceeding.” Id. at 150.

In addition to recognizing these litigation purposes,
the district court also recognized the dual purposes driv-
ing the creation of these documents and found that the
workpapers’ creation “also was prompted, in part” by the
need to satisfy Textron’s auditors and get a “clean” opi-
nion letter. /d. at 143. The district court later clarified:

Thus, while it may be accurate to say that
the workpapers helped Textron determine
what amount should be reserved to cover
any potential tax liabilities and that the
workpapers were useful in obtaining a
“clean” opinion from [the auditor] regard-
ing the adequacy of the reserve amount,
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there would have been no need to create a
reserve in the first place, if Textron had
not anticipated a dispute with the IRS that
was likely to result in litigation or some
other adversarial proceeding.

Id. at 150. Relatedly, the district court found that antici-
pation of litigation was the “but for” cause of the docu-
ments’ creation. /d. Thus, the district court clearly found
two purposes leading to the creation of the workpapers.

The majority makes no effort to reject these factual
findings, but simply recharacterizes the facts as suits its
purposes. For example, the majority declares, without
reference to the district court’s more nuanced findings,
that the “the IRS is unquestionably right that the imme-
diate motive of Textron in preparing the tax accrual
work papers was to fix the amount of the tax reserve on
Textron’s books and to obtain a clean financial opinion
from its auditor.” Maj. Op. at 12-13. At another point, the
majority boldly pronounces, “the only purpose of Tex-
tron’s papers was to prepare financial statements.” Id. at
20. Of course, as explained above, the district court’s fac-
tual findings about Textron’s “ultimate purpose” were
directly contrary to these pronouncements. Discarding a
district court’s factual finding on causation without any
demonstration of clear error is not within this court’s
proper appellate function. See Fed. R. Civ. P. 52(a)
(“Findings of fact, whether based on oral or other evi-
dence, must not be set aside unless clearly erroneous,
and the reviewing court must give due regard to the trial
court’s opportunity to judge the witnesses’ credibility.”);
see also Constructora Maza, Inc. v. Banco de Ponce, 616
F.2d 573, 576 (1st Cir. 1980) (noting that clear error re-
view applies even when “much of the evidence is docu-
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mentary and the challenged findings are factual infe-
rences drawn from undisputed facts”).

Instead, the majority exalts in the fact that the dis-
trict court made no finding that the documents were “for
use in possible litigation.” Maj. Op. at 13. That proposi-
tion is true. But, as described above, “for use” (i.e. “pre-
pared for”) is not and has never been the law of this cir-
cuit.

The majority does suggest that the documents busi-
ness purpose “cannot be disputed.” Id. This is also un-
controversial. The district court found both a litigation
and a business purpose. But, in straining to ignore the
documents’ litigation purposes, the majority proceeds to
rely heavily on the IRS’s expert. In so doing, the majori-
ty makes no effort to explain why the district court
should have been required to adopt the view that the
workpapers existed only for a non-litigation purpose.
The majority claims that Textron’s witnesses agreed
with the IRS expert, but the majority fails to reconcile
this proclamation with the competing view of Textron’s
witnesses, which the district court explicitly relied upon
in its factual findings regarding Textron’s “ultimate pur-
pose.” Textron, 507 F. Supp. 2d at 143. This is another
corruption of the proper role of an appellate court. See
Anderson v. Bessemer City, 470 U.S. 564, 574 (1985)
(“Where there are two permissible views of the evidence,
the factfinder’s choice between them cannot be clearly
erroneous.”).

The majority does suggest that the district court’s
findings regarding the cause of the workpapers’ creation
was only stated in its legal analysis section. Maj. Op. at 9.
But the actual purpose of the documents’ creators, or, in
the words of the district court, “but-for” causation, is a
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factual issue, and the majority makes no effort to explain
why such issue should be reviewed as a legal conclusion.

The majority also proclaims, without record support,
that “[a]ny experienced litigator would describe the tax
accrual work papers as tax documents and not as case
preparation materials.” Maj. Op. at 15. As described
above, this conclusion reverses, without any finding of
clear error, the district court’s factual findings. Further,
this language dangerously suggests that this court can,
from its general knowledge, offer an expert opinion as to
how such documents are always seen by “experienced
litigators.” Another of the many errors of this approach
is revealed by reference to undisputed record testimony.
Namely, the majority’s assumption that tax accrual
workpapers are a uniform class from corporation to cor-
poration is simply wrong. When the district court care-
fully and specifically defined what documents were ac-
tually at issue in this case, it explained that “there is no
immutable definition of the term ‘tax accrual papers,”
and that their content varies from case to case, Textron,
507 F. Supp. 2d at 142, a conclusion that is consonant
with the testimony of the government’s expert. Id. at 142
n.2. Thus, even were it not our rule that we defer to the
district court’s factfinding, such a rule would make good
sense in handling the wide range of workpapers likely to
confront district courts in the future as the IRS increa-
singly seeks their discovery.

Even if we looked at the purpose of tax acerual work-
papers as a general matter, the district court’s conclu-
sion that Textron’s anticipation of litigation drove its re-
porting obligations is not so outrageous as to leave us
with a firm conviction of error. Rather, other courts re-
viewing similar kinds of documents have reached similar
conclusions. Regions Fin. Corp. & Subsidiaries v. Unit-
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ed States, No. 2:06-CV-00895-RDP, 2008 WL 2139008, at
*6 (N.D. Ala. May 8, 2008) (concluding, in examining
another company’s workpapers that “[w]ere it not for
anticipated litigation, Regions would not have to worry
about contingent liabilities and would have no need to
elicit opinions regarding the likely results of litigation”);
Comm’r of Revenue v. Comcast Corp., 4563 Mass. 293, 901
N.E.2d 1185, 1191, 1205 (2009) (affirming a finding of
work-product protection for a business memorandum
analyzing the “pros and cons of the various planning op-
portunities and the attendant litigation risks” since the
author “had ‘the prospect of litigation in mind when it
directed the preparation of the memorandum™ and
would not have been prepared irrespective of that litiga-
tion (quoting Adlman, 134 F.3d at 1204)).

B. Analysis

This court should accept the district court’s factual
conclusion that Textron created these documents for the
purpose of assessing its chances of prevailing in potential
litigation over its tax return in order to assess risks and
reserve funds. Under these facts, work-product protec-
tion should apply.

1. The “because of” test

First, the majority does not develop any analysis con-
testing the proposition that disputes with the IRS in an
audit can constitute litigation, within the meaning of
Fed. R. Civ. P. 26(b)(3)(A). Indeed, such a conclusion is
clear. For these purposes, the touchstone of “litigation”
is that it is adversarial. See Restatement (Third) of the
Law Governing Lawyers § 87 ecmt. h (2000). Though the
initial stages of a tax audit may not be adversarial, the
disputes themselves are essentially adversarial; the sub-
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ject of these disputes will become the subject of litigation
unless the dispute is resolved.

Applying the “because of” test as articulated in Adl-
man and Maine, the workpapers are protected. Under
these precedents, a document is protected if, ““in light of
the nature of the document and the factual situation in
the particular case, the document can be fairly said to
have been prepared or obtained because of the prospect
of litigation.” Maine, 298 F.3d at 68 (emphasis in origi-
nal) (quoting Adlman, 134 F.3d at 1202). The “because
of” test “really turns on whether [the document] would
have been prepared irrespective of the expected litiga-
tion with the IRS.” Adlman, 134 F.3d at 1204. As the dis-
trict court found, the driving force behind the prepara-
tion of the documents was the need to reserve money in
anticipation of disputes with the IRS. Textron, 507 F.
Supp. 2d at 143. Though other business needs also con-
tributed to Textron’s need to create the documents,
those needs depended on Textron’s anticipating litigation
with the IRS. In other words, without the anticipation of
litigation, there would be no need to estimate a reserve
to fund payment of tax disputes. Id. at 150. In this way,
the dual purposes leading to the documents’ creation
were intertwined, and work-product protection should
apply. See In re Grand Jury Subpoena, 357 F.3d at 910
(“The documents are entitled to work product protection
because, taking into account the facts surrounding their
creation, their litigation purpose so permeates any non-
litigation purpose that the two purposes cannot be dis-
cretely separated from the factual nexus as a whole.”);
see also Andrew Golodny, Note: Lawyers versus Audi-
tors: Disclosure to Auditors and Potential Waiver of
Work-Product Privilege in United States v. Textron, 61
Tax Law. 621, 629 (2008) (“As a commentator noted, ‘in
the case of tax contingency reserves, the prospect of fu-
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ture litigation and the business need for the documents
are so intertwined that the prospect of future litigation
itself creates the business need for the document.”
(quoting Terrence G. Perris, Court Applies Work Prod-
uct Privilege to Tax Accrual Workpapers, 80 Prac. Tax.
Strategies 4 (2008))).

The majority simply refuses to accept the district
court’s finding that the documents would not exist but
for Textron’s need to anticipate litigation. This rejection
is essential to the majority’s erroneous conclusion. Ac-
cepting the district court’s findings regarding purpose
compels a finding of work-product protection, since the
precedents are clear that under the “because of” test,
dual purpose documents are protected. In fact, that is
one of the very reasons some courts have adopted the
test. 8 Charles Alan Wright, Arthur R. Miller & Richard
L. Marcus, Federal Practice and Procedure, § 2024
(2d ed. 2009) (““Dual purpose’ documents created be-
cause of the prospect of litigation are protected even
though they were also prepared for a business pur-
pose.”); see also Roxworthy, 457 F.3d at 598-99
(“[D]ocuments do not lose their work product privilege
‘merely because [they were] created in order to assist
with a business decision,” unless the documents ‘would
have been created in essentially similar form irrespective
of the litigation.”” (quoting Adlman, 134 F.3d at 1202));
In re Grand Jury Subpoena, 357 F.3d at 907 (adopting
Wright and Miller’s “because of” test in order to handle
“dual purpose” documents); Maine, 298 F.3d at 68
(adopting Adlman after recounting the distinction be-
tween the “because of” test and the “primary purpose”
test in their handling of dual purpose documents); Adl-
man, 134 F.3d at 1197-98, 1202 (“Where a document is
created because of the prospect of litigation, analyzing
the likely outcome of that litigation, it does not lose pro-
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tection under this formulation merely because it is
created in order to assist with a business decision.”); In
re Special Sept. 1978 Grand Jury (11), 640 F.2d 49, 61
(Tth Cir. 1980) (“We conclude that the materials . . . were
indeed prepared in anticipation of litigation, even though
they were prepared as well for the filing of the Board of
Elections reports.”).

2. The exception to the “because of” test

The majority reads too much into one sentence from
Maine and Adlman. Specifically, it is true that “the ‘be-
cause of’ standard does not protect from disclosure ‘doc-
uments that are prepared in the ordinary course of busi-
ness or that would have been created in essentially simi-
lar form irrespective of the litigation.” Maine, 298 F.3d
at 70 (quoting Adlman, 134 F.3d at 1202). This proviso
relates to the advisory notes to the rule, which excludes
from protection “[m]aterials assembled in the ordinary
course of business, or pursuant to public requirements
unrelated to litigation, or for other nonlitigation purpos-
es.” Fed. R. Civ. P. 26 advisory committee’s note (1970).
Understood in light of the fact that the “because of” test
unequivocally protects “dual purpose” documents, this
proviso does not strip protection for dual purpose docu-
ments that have one business or regulatory purpose. Ra-
ther, the best reading of the advisory committee’s note is
simply that preparation for business or for public re-
quirements is preparation for a nonlitigation purpose in-
sufficient in itself to warrant protection. The note states
that there is no protection for documents created for
business, regulatory, or “other nonlitigation purposes.”
This language suggests the note is considering business
and regulatory purposes as nonlitigation purposes, but
does not suggest that the presence of such a purpose
should somehow override a litigation purpose, should one
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exist. Thus, correctly formulated, this exception should
be understood as simply clarifying the rule that dual
purpose documents are protected, though “there is no
work-product immunity for documents prepared in the
regular course of business rather than for purposes of
the litigation.” Wright & Miller, supra, § 2024 (emphasis
added); see also Roxworthy, 457 F.3d at 599 (“[A] docu-
ment can be created for both use in the ordinary course
of business and in anticipation of litigation without losing
its work-product privilege.”). Under the majority’s in-
terpretation, the exception swallows the rule protecting
dual purpose documents.

So understood, the exception does not control this
case. After citing this exception, the district court con-
cluded that the documents were not created irrespective
of litigation because Textron would not have prepared
the documents but for the anticipation of litigation. Tex-
tron, 507 F. Supp. 2d at 150. The majority makes no ef-
fort to label this finding clearly erroneous. To the con-
trary, the finding is correct. The tax accrual workpapers
identify specific tax line items, and then anticipate the
likelihood that litigation over those items will result in
Textron having to pay the IRS more money. That Tex-
tron will not ultimately litigate each position does not
change the fact that when it prepared the documents,
Textron was acting to anticipate and analyze the conse-
quences of possible litigation, just like the memorandum
example in Adlman, 134 F.3d at 1200. The documents
would not be the same at all had Textron not anticipated
litigation. So, under the “because of” test, as applied in
Adlman and the many circuit courts that have followed
it, these documents were not prepared “irrespective” of
the prospect of litigation. They should be protected.
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3. Arthur Young and El Paso do not control

Neither the Supreme Court’s decision in United
States v. Arthur Young & Co., 465 U.S. 805 (1984), nor
the Fifth Circuit’s decision in Kl Paso, 682 F.2d at 530,
support a different result.

In Arthur Young, the Court declined to recognize an
accountant’s work-product doctrine, thus holding that
tax accrual workpapers created by an independent audi-
tor were not protected. Arthur Young, 465 U.S. at 815-
21. But unlike the Court in Arthur Young, we are not
now confronted with the question of whether to recog-
nize a new privilege. Here, the doctrinal decision we face
is how to apply existing work-product doctrine to the
present facts, in other words whether the “because of”
test protects dual purpose documents, as the Maine and
Adlman courts so held. This question was not at all pre-
sented in Arthur Young.

On the other hand, El Paso is clearly factually on
point—there the Fifth circuit rejected work-product pro-
tection for similar tax accrual workpapers. Kl Paso, 682
F.2d at 542. But, as explained above, that court applied a
different definition of the work-product doctrine, asking
whether the “primary motivating purpose behind the
creation of the document was to aid in possible future
litigation.” Id. at 542-44 (concluding that the document
should not be protected as it “carries much more the au-
ra of daily business than it does of courtroom combat”).
Finding Textron’s workpapers protected would not
create a circuit split, but be merely an application of a
widely acknowledged existing difference between our
law and the law of the Fifth Circuit. It is precisely in
these “dual purpose” situations that the “because of” test
used in this circuit is meant to distinguish itself from the
“primary purpose” test used in the Fifth Circuit. Maine,
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298 F.3d at 68 (citing Adlman for the proposition that
the primary purpose test “is at odds with the text and
the policies of Rule 26 because nothing in it suggests that
documents prepared for dual purposes of litigation and
business or agency decisions do not fall within its
scope”). Thus, unlike the Fifth Circuit, we need not as-
sess whether the tax accrual workpapers carry more of
one “aura” than another.

IV. Conclusion

The majority’s decision may please the IRS and some
tax scholars who understandably see discovery of tax ac-
crual workpapers as an important tool in combating
fraud. But this decision will be viewed as a dangerous
aberration in the law of a well-established and important
evidentiary doctrine. Whatever else one may think about
this case, the majority’s assertion that it is following
Maine is plainly erroneous. Rather, the majority’s “pre-
pared for” test is directly contrary to Adlman, a decision

we explicitly adopted in Maine.

In straining to craft a rule favorable to the IRS as a
matter of tax law, the majority has thrown the law of
work-product protection into disarray. Circuits have al-
ready split interpreting the meaning of “anticipation of
litigation,” between the “primary purpose” and “because
of” tests. Now this court has proceeded to further the
split by purporting to apply the “because of” test while
rejecting that test’s protection for dual purpose docu-
ments. In reality, the majority applied a new test that
requires that documents be actually “prepared for” use
in litigation. The time is ripe for the Supreme Court to
intervene and set the circuits straight on this issue which
is essential to the daily practice of litigators across the
country.
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The correct test is that spelled out in Adliman, and
adopted by most circuit courts. Applying that test to the
facts actually found by the district court, these tax ac-
crual workpapers should be protected. For these rea-
sons, I respectfully dissent.
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APPENDIX B

UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

No. 07-2631

UNITED STATES OF AMERICA, Petitioner,
Appellant,

.

TEXTRON INC. AND SUBSIDIARIES, Respondent,
Appellee.

January 21, 2009

Before TORRUELLA, BOUDIN, Circuit Judges,
and SCHWARZER," District Judge.

TORRUELLA, Circuit Judge.

The question presented by this appeal is whether the
work-product doctrine protects documents prepared by
Textron Ine. for the purpose of calculating tax reserve
liability from production to the IRS pursuant to an inves-
tigative subpoena. Like other companies, Textron pre-
pares “tax accrual workpapers” which, generally speak-
ing, list the questionable positions Textron took on its

*Of the Northern District of California, sitting by designation.
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tax returns, estimate the likelihood that those positions
will not withstand scrutiny, and calculate the amount of
additional tax liability that would result from revision of
those positions. Textron prepares these estimates so that
it can maintain an adequate reserve fund, properly re-
port its assets and liabilities, and obtain independent cer-
tification of its financial statements. As part of the audit-
ing process, Textron showed these tax accrual workpa-
pers to Ernst & Young (“E&Y”) an independent auditor.

This case arose when the Internal Revenue Service
(“IRS”), after noticing potential tax shelter transactions,
issued an administrative summons to Textron pursuant
to I.R.C. § 7602 seeking tax accrual workpapers for Tex-
tron’s 2001 tax returns. Textron refused to comply and
asserted a number of defenses. The IRS sued to enforce
the subpoena. After an evidentiary hearing, the district
court ruled for Textron on its work-product protection
claim, but rejected its other defenses. The district court
also found that Textron’s disclosure to E&Y did not con-
stitute waiver. The IRS appeals. After careful review,'
we affirm in part, vacate in part, and remand.

I. Background

The IRS subpoena sought “Tax Accrual Workpa-
pers,” defined as:

! Textron was joined by amici curiae Committee on Taxation and
Committee on Corporate Reporting of Financial Executives Inter-
national, Chamber of Commerce of the United States of America,
and Association of Corporate Counsel. The IRS has submitted two
scholarly articles which we have considered: Dennis J. Ventry, Jr.,
Protecting Abusive Tax Avoidance, 120 Tax Notes 857 (2008); and
Claudine Pease-Wingenter, The Application of the Attorney-Client
Privilege to Tax Accrual Workpapers: The Real Legacy of United
States v. Textron, 8 Houston Bus. & Tax L.J. 337 (2008).
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[A]ll accrual and other financial workpa-
pers or documents created or assembled
by the Taxpayer, an accountant for the
Taxpayer, or the Taxpayer’s independent
auditor relating to any tax reserve for cur-
rent, deferred, and potential or contingent
tax liabilities, however classified or re-
ported on audited financial statements, and
to any footnotes disclosing reserves or con-
tingent liabilities on audited financial
statements. They include, but are not li-
mited to, any and all analyses, computa-
tions, opinions, notes, summaries, discus-
sions, and other documents relating to
such reserves and any footnotes.

The subpoena sought all documents in the actual or con-
structive possession, custody, or control of Textron or its
accountants. The district court held oral arguments
where the government reiterated that it was seeking tax
accrual documents prepared by Textron or E&Y. Tex-
tron argued that it had created the documents in antici-
pation of a dispute with the IRS regarding its tax re-
turns.

The district court then held an evidentiary hearing on
the types of documents included in the definition of “tax
accrual workpapers” and the basis for Textron’s work
product claim. At the evidentiary hearing, the IRS’s ex-
pert witness, Professor Douglas Carmichael, testified
that securities law requires that public companies obtain
a letter from an independent auditor approving the com-
pany’s financial statements, and that part of that audit
was an analysis of the company’s reserves for covering
tax loss. Textron’s former Director of Tax Reporting,
Roxanne Cassidy, countered that the tax accrual work-
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papers were created “to determine whether Textron was
adequately reserved with respect to any potential dis-
putes or litigations that would happen in the future.”
Cassidy and Norman Richter, Textron tax counsel, ex-
plained that the tax accrual workpapers listed positions
Textron was taking on its tax returns that might require
that a reserve be set aside. These positions were then
analyzed by Textron attorneys who estimated a percen-
tage likelihood that the position would not prevail if chal-
lenged by the IRS. Textron calls this the “hazards of liti-
gation percentage.” The reserve requirement was calcu-
lated by multiplying this percentage times the tax bene-
fit claimed.

In response, Carmichael, the IRS expert witness,
contended that public companies prepare these papers
every year to comply with securities law regardless of
whether they expect litigation. But, Richter testified that
the tax accrual workpapers were prepared under the as-
sumption that issues identified would be challenged by
the IRS and would need to be defended. He further testi-
fied that if Textron did not anticipate any disputes, the
tax accrual workpapers would be blank. The IRS disa-
greed, arguing that some workpapers would neverthe-
less be necessary to handle deferred taxes or to justify
setting aside no tax reserve.

It was undisputed that the IRS audits every Textron
return in multi-year cycles. Testimony also showed that
in each audit cycle hundreds of IRS adjustments to Tex-
tron’s returns were simply accepted by Textron. Where
Textron and the IRS do dispute tax liability, their dis-
pute could be resolved through a conference with the au-
dit team, by presentation of arguments to the IRS Office
of Appeals, or, ultimately, federal court litigation. In sev-
en of the last eight audit cycles, Textron and the IRS
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have brought at least one issue to the IRS Office of Ap-
peals. Between 1959 and present, Textron and the IRS
have litigated three disputes in federal court. Textron
admitted that it expected to concede several issues iden-
tified in the workpapers, and that the percentage for
those issues was listed as “100%.” Textron explained that
those items were due to instances where legal develop-
ments rendered a prior position undefendable.

IRS agents explained that access to the workpapers
would help them navigate Textron’s 4000 page tax return
which was accompanied by “9 four-drawer file cabinets”
of paper. The IRS witnesses explained that the tax ac-
crual workpapers would help the IRS understand the
substance of a transaction and could help the IRS identi-
fy potential issues with Textron’s return. An agent testi-
fied that in 2006 the IRS adopted the policy of seeking
tax accrual workpapers when the audit team becomes
aware (sometime through self-reporting) of certain
transactions by the taxpayer which potentially constitute
abusive tax shelters.

As to the waiver issue, the IRS’s expert, Carmichael,
testified that companies create these tax accrual work-
papers, knowing that they will be shared with an auditor.
Evidence also showed that the auditor’s code of ethics
requires information be kept confidential unless required
to be produced in response to a subpoena or other legal
obligation. Mark Weston, a partner at E&Y, submitted
an affidavit explaining these confidentiality obligations
and further stating that E&Y had not in fact disclosed
any information regarding Textron’s 2001 tax accrual
computations. But the IRS expert opined that auditors
ultimately owe an allegiance to the investing public and
have legal obligations of disclosure in some instances.
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Textron countered that it let E&Y look at its tax ac-
crual workpapers, but did not allow E&Y to retain a copy
of them. Debra Raymond, a Textron tax manager,
averred that she had reviewed E&Y’s files and that E&Y
did not in fact retain a copy of Textron’s workpapers.

The IRS subpoena also requested any tax-accrual
documents prepared by E&Y regarding Textron. After
the evidentiary hearing, the district court found that the
“tax accrual workpapers” at issue did not include facts
about the issues they identified, and could be described
as follows:

1. A spreadsheet that contains:

(a) lists of items on Textron’s tax returns,
which, in the opinion of Textron’s counsel,
involve issues on which the tax laws are
unclear, and, therefore, may be challenged
by the IRS;

(b) estimates by Textron’s counsel express-
ing, in percentage terms, their judgments
regarding Textron’s chances of prevailing
in any litigation over those issues (the “ha-
zards of litigation percentages”); and

(c) the dollar amounts reserved to reflect
the possibility that Textron might not pre-
vail in such litigation (the “tax reserve
amounts”).

2. Backup workpapers consisting of the
previous year’s spreadsheet and earlier
drafts of the spreadsheet together with
notes and memoranda written by Textron’s
in-house tax attorneys reflecting their opi-
nions as to which items should be included
on the spreadsheet and the hazard of liti-
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gation percentage that should apply to
each item.

United States v. Textron Inc., 507 F. Supp. 2d 138, 142-
143 (D.R.I. 2007). The government objects on appeal that
the district court did not include in this definition any tax
accrual workpaper that E&Y prepared in its audit of
Textron.

The district court then found that the subpoenaed
documents were relevant, requested for a proper pur-
pose, and were privileged attorney-client communica-
tions. Id. at 143-48. But, the district court found that the
attorney-client privilege was waived by disclosure to
E&Y. Id. at 151-52.

As to the work-product protection claim, the district
court credited Textron’s testimony that its ultimate pur-
pose in preparing the tax accrual workpapers was to en-
sure that it was ““adequately reserved with respect to
any potential disputes or litigation that would happen in
the future.” Id. at 143 (quoting the testimony of Norman
Richter). The court found that this desire to ensure ade-
quate reserves was also prompted, in part, by its wish to
satisfy independent auditors that Textron had properly
reported its financial information. 7d. at 150. The court
acknowledged the First Circuit’s “because of” test for
determining whether documents were prepared in antic-
ipation of litigation and recognized that under that test
there is no protection for ““documents that are prepared
in the ordinary course of business or that would have
been created in essentially similar form irrespective of
the litigation.” Id. (quoting Maine v. United States Dep’t
of the Interior, 298 F.3d 60, 70 (1st Cir. 2002)). The dis-
trict court then held that the tax accrual workpapers
“would not have been prepared at all ‘but for’ the fact
that Textron anticipated the possibility of litigation with
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the IRS.” Id. The district court reasoned that while the
papers were used to obtain a favorable opinion letter
from E&Y regarding Textron’s reserves, there would
have been no need for such reserves “if Textron had not
anticipated a dispute with the IRS that was likely to re-
sult in litigation or some other adversarial proceeding.”
Id. The IRS appeals the conclusion that the work-
product doctrine protects the tax accrual workpapers.

The district court then noted that the standard for
waiver of the work-product protection was different than
for attorney-client privilege. Id. at 152. The district court
concluded that disclosure of Textron’s tax accrual work-
papers to E&Y did not effect a waiver since disclosure
“did not substantially increase the IRS’s opportunity to
obtain the information contained in them.” Id. at 153.
The district court based its decision on E&Y’s profes-
sional confidentiality obligations and the fact that E&Y
averred that it had not actually disclosed the informa-
tion. Id.? The IRS also appeals this conclusion.

The district court then ruled that the government
could not make the showing needed to overcome work-
product protection since the government sought Tex-
tron’s “mental impressions, conclusions, opinions or legal
theories.” Id. at 154 (internal quotations omitted). The
IRS does not appeal this conclusion.

% The district court also found that E&Y had promised to keep the
documents confidential. The IRS contends that this fact is not sup-
ported in the record. As explained infra n.10, we need not decide this
dispute.
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I1. Discussion

Three issues are thus presented for appeal: (1)
whether the work-product doctrine protects Textron’s
workpapers; (2) whether any such work-product protec-
tion was waived through disclosure to E&Y; and (3)
whether the district court erred in not considering the
IRS’s request for E&Y’s workpapers.

On these evidentiary issues, we “review district court
rulings on questions of law de novo; we review district
court fact findings for clear error; and we review ‘discre-
tionary judgments such as evidentiary rulings’ for abuse
of discretion.” Cavallaro v. United States, 284 F.3d 236,
245 (1st Cir. 2002) (quoting United States v. Mass. Inst.
of Tech. (“MIT”), 129 F.3d 681, 683 (1st Cir. 1997)).

“[Tlhe party who invokes the privilege bears the
burden of establishing that it applies to the communica-
tions at issue and that it has not been waived.” XYZ
Corp. v. United States, 348 F.3d 16, 22 (1st Cir. 2003).

A. Work-Product Protection
1. Applicable law

“[TThe work-product doctrine does apply in tax sum-
mons enforcement proceedings.” Upjohn Co. v. United
States, 449 U.S. 383, 386 (1981). The work-product doc-
trine protects “documents and tangible things that are
prepared in anticipation of litigation or for trial by or for
another party or its representative.” Fed. R. Civ. P.
26(b)(3)(A). In assessing whether a document was pre-
pared in anticipation of litigation, this circuit uses the
“because of” test. Maine, 298 F.3d at 68. Under this test,
a document is protected “if, ‘in light of the nature of the
document and the factual situation in the particular case,
the document can be fairly said to have been prepared or



56a

obtained because of the prospect of litigation.” Id. at 70
(quoting United States v. Adlman, 134 F.3d 1194, 1202
(2d Cir. 1998)) (emphasis in original). It is also our law
that, “the ‘because of standard does not protect from
disclosure ‘documents that are prepared in the ordinary
course of business or that would have been created in
essentially similar form irrespective of the litigation.”
Id. (quoting Adlman, 134 F.3d at 1202). As discussed be-
low, we hold in this case that the presence of a business
purpose does not defeat work-product protection.

The work-product doctrine originates in Hickman v.
Taylor, where the Supreme Court laid out the problems
with allowing the discovery of work product:

Were such materials open to opposing
counsel on mere demand, much of what is
now put down in writing would remain un-
written. An attorney’s thoughts, heretofore
inviolate, would not be his own. Inefficien-
cy, unfairness and sharp practices would
inevitably develop in the giving of legal ad-
vice and in the preparation of cases for tri-
al. The effect on the legal profession would
be demoralizing. And the interests of the
clients and the cause of justice would be
poorly served.

Hickman v. Taylor, 329 U.S. 495, 511 (1947). The doc-
trine is rightly seen as a protection for the adversary
system, not simply the attorney. Coastal States Gas
Corp. v. Department of Energy, 617 F.2d 854, 864 (D.C.
Cir. 1980) (noting the doctrine does not protect all docu-
ments prepared by a lawyer and instead “focuses on the
integrity of the adversary trial process itself” (quotation
omitted)).
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The Restatement has offered a definition of litigation
in the work product context:

“Litigation” includes civil and eriminal trial
proceedings, as well as adversarial pro-
ceedings before an administrative agency,
an arbitration panel or a claims commis-
sion, and alternative-dispute-resolution
proceedings such as mediation or mini-
trial. It also includes a proceeding such as
a grand jury or a coroner’s inquiry or an
investigative legislative hearing. In gener-
al, a proceeding is adversarial when evi-
dence or legal argument is presented by
parties contending against each other with
respect to legally significant factual issues.

Restatement (Third) of the Law Governing Lawyers § 87
cmt. h (2000). ““Adversarialness’ is the touchstone of this
approach to the ‘litigation’ question . . ..” In re Grand
Jury Subpoena, 220 F.R.D. 130, 147 (D. Mass. 2004).

2. Are tax disputes “litigation?”

The IRS argues that preparation of tax returns is not
meant to be an adversary process, but rather is a self-
reporting regime that relies on the good faith of taxpay-
ers. The IRS reasons that it is not seeking to gain unfair
litigation advantage but rather to verify self-assessment
in an environment where the taxpayer holds all the rele-
vant information. Textron responds that it routinely en-
gages in administrative disputes and even federal court
litigation with the IRS.

Citing Roxworthy, Textron argues that anticipation
of audit disputes can constitute anticipation of litigation.
United States v. Roxworthy, 457 F.3d 590, 600-01 (6th
Cir. 2006) (finding memos prepared analyzing legal ar-
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guments supporting and opposing specific tax positions
to be protected work product). But, Roxworthy -cites
another case, Hodges, for the proposition that “a docu-
ment prepared ‘in anticipation of dealing with the IRS
... may well have been prepared in anticipation of an
administrative dispute and this may constitute litigation
within the meaning of Rule 26.”” Id. at 600 (quoting
Hodges, Grant & Kaufmann v. IRS, 768 F.2d 719, 719-
22 (5th Cir. 1985)) (emphasis added). Hodges, however,
was not expressing a holding, but simply remanding to
the district court to consider a work-product claim. Con-
sidering that Roxworthy dealt with anticipation of litiga-
tion with respect to specific transactions, Roxworthy
does not establish that all documents prepared analyzing
tax returns are protected. Instead, Roxworthy holds that
documents created to analyze specific areas of likely dis-
pute may be protected.

Nonetheless, after considering the applicable test, we
conclude that, while not all “dealing with the IRS” dur-
ing an audit is “litigation,” the resolution of disputes
through adversary administrative processes, including
proceedings before the IRS Appeals Board, meets the
definition of litigation. The IRS is correct that prepara-
tion and filing of returns relies on good faith self-
reporting. But, good-faith disputes regarding the proper
application of tax law also arise during the audit process.
Thus, though the initial processing of these disputes in
the audit process may not be adversarial, the disputes
themselves are essentially adversarial; the subject of
these disputes will become the subject of litigation unless
the dispute is resolved.?

3 Thus, we do not hold that filing tax returns or participating in
audits is itself adversarial. Our holding does not and should not
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3. Were the tax accrual workpapers prepared in
anticipation of litigation?

In addition to the question of whether audit disputes
with the IRS are litigation, we must confront the ques-
tion of whether Textron’s tax accrual workpapers are
prepared in anticipation of such disputes. The district
court reasoned that the business need to cover potential
liabilities arose out of the anticipation of potential dis-
putes, and thus would not occur “but for” those disputes.
Textron, 507 F. Supp. 2d at 150. The IRS argues that the
district court’s conclusion is factually and legally wrong.

a. Analysis

The IRS argues that, as a legal matter, the docu-
ments were not prepared in anticipation of litigation and
that the district court misapplied the “because of” test
when it reasoned that the documents would not have
been created “but for” the prospect of litigation.

We agree with the district court’s finding that one of
the purposes behind the creation of the documents was
anticipation of litigation. As the district court explained,
the need to estimate the likelihood of success in litigation
was a result of the need to set up a reserve fund to cover
tax positions for which Textron could foresee disputes
with the IRS.

Of course, simple relation to litigation is insufficient
to trigger work-product protection. Maine, 298 F.3d at

change the essentiality of good faith self-assessment. The IRS re-
tains many enforcement tools to ensure compliance with that sys-
tem. Thus, we do not share in the IRS’s negative conclusions about
the policy effects of our judgment, which concerns tax accrual work-
papers, documents which the IRS admits it seeks only in limited
circumstances.
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69. Further, work-product protection must be assessed
in reference to a “the function that the document
serves,” not its content. Roxworthy, 457 F.3d at 595. And
it is not enough that the preparer “had the prospect of
litigation in mind when it” created the documents. Adl-
man, 134 F.3d at 1204. Rather, the “because of” test “re-
ally turns on whether it would have been prepared irres-
pective of the expected litigation with the IRS.” Id.

But, here, the function of the documents was to ana-
lyze litigation for the purpose of creating and auditing a
reserve fund. It can be fairly said that “‘the driving force
behind the preparation™ of the documents, Roxworthy,
457 F.3d at 595 (quoting Nat’l Union Fire Ins. Co. v.
Murray Sheet Metal Co., 967 F.2d 980, 984 (4th Cir.
1992)), was the need to reserve money in anticipation of
disputes with the IRS. The district court so found, and
we find no clear error. See Cavallaro, 284 F.3d at 245
(clear error standard applied to findings of fact of dis-
trict court in privilege case).* In this way, we read the

* The dissent challenges this factual conclusion of the district
court, but utterly fails to explain why the district court’s acceptance
of the testimony of Textron’s witnesses was clear error. Specifically,
the district court found that Textron would have no need to compute
reserves if it had not anticipated litigation. Textron, 507 F. Supp. 2d
at 150 (recognizing that though “it may be accurate to say that the
workpapers helped Textron determine what amount should be re-
served to cover any potential tax liabilities,” anticipation of disputes
drove that very need). Contrary to the dissent’s intimations, the dis-
trict court did find that Textron’s tax accrual workpapers were pre-
pared with dual purposes in mind. Id. at 143 (finding Textron’s “ul-
timate purpose” in preparing the workpapers was to ensure Textron
was adequately reserved with respect to disputes or potential litiga-
tion, but acknowledging that the desire to establish adequate re-
serves “also was prompted, in part, by its wish to satisfy an inde-
pendent auditor” and obtain a clean opinion). These findings were
based on testimony from Textron’s witnesses. The testimony of the
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district court’s “but for” reasoning as a way of express-
ing its conclusion that the documents would not have
been prepared irrespective of the prospect of litigation,
but rather were prepared “because of” the risk of dis-
putes and litigation which gave rise to a need to compute
and report tax reserves.’

The IRS next argues that the district court found
that the “workpapers helped Textron determine what
amount should be reserved to cover any potential tax lia-
bilities and that the workpapers were useful in obtaining
a ‘clean’ opinion from E&Y regarding the adequacy of
the reserve amount.” Textron, 507 F. Supp. 2d at 150.
The IRS argues that this finding legally compels a ruling
that the tax accrual workpapers are not protected, since
documents prepared in the ordinary course of business
receive no protection. Maine, 298 F.3d at 70. The IRS
further reasons that since the documents were required
to comply with reporting and securities obligations, the
tax accrual workpapers were prepared pursuant to “reg-
ulatory requirements” and are therefore not protected.

government’s expert, cited by the dissent, does not contradict the
conclusion that Textron was motivated by dual purposes, especially
considering that it is not clear that the expert is using the same de-
finition of “anticipation of litigation” that we adopt. See infra. Thus,
the district court’s fact finding was not clearly erroneous. Rather, it
is accurate to say that Textron’s tax accrual workpapers would not
have been prepared in a similar form irrespective of the potential for
litigation.

® The IRS also argues that some form of workpaper would have
been prepared even if no disputes were anticipated in order to justi-
fy setting aside no reserve. But that is not the context in which the
workpapers at issue in this case were created. Rather, the evidence
shows that these workpapers project the risks of litigation over spe-
cific tax positions and were created in the context of anticipating
disputes (and therefore possible litigation) over those positions.
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See Nat’l Union, 967 F.2d at 984. The IRS reasons that,
as a simple matter of law, Rule 26 does not apply to
“[m]aterials assembled in the ordinary course of busi-
ness, or pursuant to public requirements unrelated to
litigation, or for other nonlitigation purposes.” Fed. R.
Civ. P. 26 Notes of Advisory Committee on 1970 amend-
ments.

We reject the IRS’s contention that the mere pres-
ence of a business or regulatory purpose defeats work-
product protection. To be sure, “there is no work-
product immunity for documents prepared in the regular
course of business rather than for purposes of the litiga-
tion,” even though “litigation is already in prospect.”
8 Charles Alan Wright, Arthur R. Miller & Richard L.
Marcus, Federal Practice and Procedure, § 2024 (2008)
(emphasis added). But, it is also true that “[d]ual pur-
pose’ documents created because of the prospect of liti-
gation are protected even though they were also pre-
pared for a business purpose.” 1d.; see also In re Grand
Jury Subpoena, 357 F.3d 900, 907 (9th Cir. 2004) (adopt-
ing Wright and Miller’s “because of” test in order to
handle “dual purpose” documents).

Thus, the best reading of the advisory committee’s
note is simply that preparation for business or for public
requirements is preparation for a nonlitigation purpose
insufficient in itself to warrant protection. The note
states that there is no protection for documents created
for business, regulatory, or “other nonlitigation purpos-
es.” This language suggests the note is considering busi-
ness and regulatory purposes as nonlitigation purposes,
but does not suggest that the presence of such a purpose
should somehow override a litigation purpose, should one
exist. To the contrary, the language of the note does not
suggest that the advisory committee was considering the
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problem of dual purpose documents. Thus, we do not
read the note as stating that there should be no protec-
tion where a document is prepared because of the possi-
bility of litigation but also for a business or regulatory
purpose.’

Like in the case where a company analyzes pending
litigation for the purpose of setting aside a reserve, cf.
Adlman, 134 F.3d at 1200 (describing hypothetical ex-
amples where work-product protection applies), here the
business purpose derives from and is inextricably related
to anticipating litigation. That the anticipation of such
disputes (and corresponding potential litigation) also

% One district court in this cireuit has reached an opposite conelu-
sion. In re Raytheon Secs. Litig., 218 F.R.D. 354, 359 (D. Mass.
2003) (“However, even when documents were created ‘because of
litigation, documents that are required to be prepared to comply
with the law may not be protected.”). This approach refuses to pro-
tect documents prepared because of the possibility of litigation
simply because another possible purpose is present. As explained
mfra, such an approach ignores the primary distinction between the
“because of” and the “primary purpose” test.

The IRS also points to another decision in this circuit where the
district court analyzed opinion letters regarding investment vehicles
alleged to be tax shelters. Fidelity Intern. Currency Advisor A
Fund, L.L.C., ex rel. Tax Matters Partner v. United States, No. 05-
40151, 2008 WL 4809032, at *13 (D. Mass. April 18, 2008). The court
found those letters’ “purpose was not to analyze pending or immi-
nent claims; instead, it was to induce the taxpayers to invest in the
strategy (or, put differently, to provide comfort to those investors,
particularly with respect to the possible imposition of future tax pe-
nalties).” Id. But that court did not hold “dual purpose” documents
unprotected. Rather, it essentially made a factual call, which we do
not now judge, that the possibility of litigation was too remote. Id.
As explained, infra Section 11.A.4, in the present case the context
surrounding the creation of the documents, namely the need to es-
timate reserve funds, made it reasonable for Textron to foresee and
analyze litigation.
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triggered certain business and accounting obligations
does not bar the protection of the work-produect doctrine.
See id. at 1202 (“Where a document is created because of
the prospect of litigation, analyzing the likely outcome of
that litigation, it does not lose protection under this for-
mulation merely because it is created in order to assist
with a business decision.”); In re Special September 1978
Grand Jury (11), 640 F.2d 49, 61 (7th Cir. 1980) (“We
conclude that the materials . . . were indeed prepared in
anticipation of litigation, even though they were pre-
pared as well for the filing of the Board of Elections re-
ports.”). In arguing against this conclusion, the IRS
points to a Third Circuit case where that court instructed
the district court on remand to assess whether a tax re-
serve file was prepared to assist in litigation or to comply
with securities requirements. United States v. Rockwell
Int’l, 897 F.2d 1255, 1266 (3d Cir. 1990). In the present
case, however, the district court has already conducted
such analysis and has concluded that the workpapers
were created because of both purposes.

The dissent disagrees with this legal conclusion and
relies primarily on the language in Maine that “the ‘be-
cause of’ standard does not protect from disclosure ‘doc-
uments that are prepared in the ordinary course of busi-
ness or that would have been created in essentially simi-
lar form irrespective of the litigation.” Maine, 298 F.3d
at 70 (quoting Adlman, 134 F.3d at 1202). Based on this
language, the dissent charges we are going against es-
tablished circuit precedent. But, for the reasons de-
scribed above, it is error to read this “ordinary course of
business” language as implying that all documents pre-
pared with some business purpose in mind are necessari-
ly unprotected. The court in Maine was not confronted
with dual purpose documents like those at issue here.
Rather, that court recited the above quoted language in
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the course of holding that there was insufficient informa-
tion to see if the documents at issue were prepared for
litigation or rather in the ordinary course of business. /d.
Thus, Maine’s “ordinary course of business” language
should not be read as barring protection for dual purpose
documents where one business purpose is present. This
conclusion is all the more clear when one consider’s
Adlman’s reason for adopting the “because of” test:

The issue is less clear, however, as to doc-
uments which, although prepared because
of expected litigation, are intended to in-
form a business decision influenced by the
prospects of the litigation. The formulation
applied by some courts in determining
whether documents are protected by work-
product privilege is whether they are pre-
pared “primarily or exclusively to assist in
litigation” — a formulation that would po-
tentially exclude documents containing
analysis of expected litigation, if their pri-
mary, ultimate, or exclusive purpose is to
assist in making the business decision.
Others ask whether the documents were
prepared “because of” existing or expected
litigation — a formulation that would in-
clude such documents, despite the fact that
their purpose is not to “assist in” litigation.
Because we believe that protection of doc-
uments of this type is more consistent with
both the literal terms and the purposes of
the Rule, we adopt the latter formulation.

Adlman, 134 F.3d at 1197-98, quoted in part in Maine,
298 F.3d at 68.
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Further, a contrary holding would lead to undesira-
ble results in other cases. Consider a document prepared
to analyze a specific litigation in order to compute for an
auditor how much must be retained in a litigation re-
serve fund. Were we to adopt the IRS position that doc-
uments created to satisfy audit reporting responsibilities
were not protected, opposing counsel in the litigation
might be able to discover such a memo, effectively dis-
closing counsel’s ultimate mental impression of the case.
In fact, in similar circumstances, the Sixth and Second
circuits have suggested that memoranda analyzing a
transaction or position to be protected by the work-
product doctrine. Roxworthy, 457 F.3d at 600; Adlman,
134 F.3d at 1200-04 (remanding for the district court to
apply the correct standard).

b. Countervailing concerns

Having explained why application of the work-
product doctrine leads us to the conclusion that Tex-
tron’s tax accrual workpapers are protected, we pause to
address the IRS’s arguments against such a conclusion.

i. Arthur Young

The IRS asserts our decision will run afoul of Su-
preme Court precedent. In Arthur Young, the Court de-
clined to recognize an accountant’s work-product doc-
trine, thus holding that tax accrual workpapers created
by an independent auditor were not protected. United
States v. Arthur Young & Co., 465 U.S. 805, 815-21,
(1984). The Court recognized that the auditor’s papers
necessarily included the taxpayer’s own thinking about
tax “soft spots.” Id. at 813. The Court also rejected some
of the fairness concerns implicated in that case. Id. at
820 (rejecting argument that “enforcement of an IRS
summons for accountants’ tax accrual workpapers per-
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mits the Government to probe the thought processes of
its taxpayer citizens, thereby giving the IRS an unfair
advantage in negotiating and litigating tax controver-
sies”). Further, the Court rejected policy concerns that,
without a new privilege, companies would be tempted to
withhold information from auditors. Id. at 818-19 (find-
ing that “[r]esponsible corporate management would not
risk a qualified evaluation of a corporate taxpayer’s fi-
nancial posture to afford cover for questionable positions
reflected in a prior tax return” and concluding that “the
independent auditor’s obligation to serve the public in-
terest assures that the integrity of the securities mar-
kets will be preserved, without the need for a work-
product immunity for accountants’ tax acerual workpa-
pers”).

Following this precedent, we have recognized that
“the doctrine of construing the [attorney-client] privilege
narrowly . . . has particular force in the context of IRS
investigations given the ‘congressional policy choice in
favor of disclosure of all information relevant to a legiti-
mate IRS inquiry.” Cavallaro, 284 F.3d at 245-46 (quot-
ing Arthur Young, 465 U.S. at 816). But unlike the Court
in Arthur Young, we are not now confronted with the
question of whether to recognize a new privilege. Here,
the doctrinal decision we face is whether to afford pro-
tection to documents created because of both business
and litigation — a question not presented in Arthur
Young.” Since this question has broader implications, the

" The IRS also suggests that the Supreme Court was comfortable
with discovery of taxpayer tax accrual workpapers because it “af-
firmatively encouraged the IRS’s seeking tax-accrual workpapers
from the company prior to pursuing such workpapers from the audi-
tor.” IRS Reply Brief at 22-23 (citing Arthur Young, 465 U.S. at
820-21 & n.17). But the cited provisions of Arthur Young do not con-
sider the question of work-product protection, and do not endorse
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Supreme Court’s policy judgment that a new privilege is
not necessary for the accurate preparation of accoun-
tants’ tax acerual workpapers is not controlling. Further,
our prior analysis of this issue does not rely on the policy
considerations rejected in Arthur Young. That case is
not an obstacle to our conclusion that protection of dual-
purpose documents is consistent with the purpose and
doctrine of the work-product doctrine.

ii. El Paso

Because of a contrary outcome in a Fifth Circuit case,
the IRS argues that our decision will create a circuit
split. See United States v. El Paso Co., 682 F.2d 530, 542
(5th Cir. 1982), cert. denied, 466 U.S. 94 (1984). In El Pa-
s0, the Fifth Circuit found that a company’s own tax ac-
crual workpapers were not protected as they were
created for purposes of complying with securities law:

In sum, we believe that the tax pool analy-
sis does not contemplate litigation in the
sense required to bring it within the work
product doctrine. The tax pool analysis
concocts theories about the results of poss-
ible litigation; such analyses are not de-
signed to prepare a specific case for trial or
negotiation. Their sole function, from all
that appears in the record, is to back up a
figure on a financial balance sheet. Written

any particular method, but rather simply take note that the IRS
“has demonstrated administrative sensitivity” by adopting a policy
to “take all reasonable means to secure the information from the
corporation itself before issuing a summons to the independent audi-
tor.” Arthur Young, 465 U.S. at 821 n.17. Whether such “reasonable
means” can include summons of a taxpayer’s own tax accrual work-
papers was not considered by the Supreme Court.
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ultimately to comply with SEC regulations,
the tax pool analysis carries much more
the aura of daily business than it does of
courtroom combat. We hold, therefore,
that the tax pool analysis and backup me-
moranda are not protected work product
materials.

Id. at 543-44. However, in El Paso the Fifth Circuit ap-
plied a different definition of the work-product doctrine,
asking whether the “primary motivating purpose behind
the creation of the document was to aid in possible future
litigation.” Id. at 542 (internal quotation marks omitted).
Thus, the result here does not create a circuit split with
El Paso, but is merely the application of an existing split
in the definition of the “anticipation of litigation.” It is
precisely in these “dual purpose” situations that the “be-
cause of” test used in this circuit distinguishes itself from
the “primary purpose” test used in the Fifth Circuit.
Maine, 298 F.3d at 68 (citing Adlman for the proposition
that the primary purpose test “is at odds with the text
and the policies of Rule 26 because nothing in it suggests
that documents prepared for dual purposes of litigation
and business or agency decisions do not fall within its
scope”). Thus, unlike the Fifth Circuit, we need not as-
sess whether the tax accrual workpapers carry more of
one aura than another. We need only conclude that since
the analysis was undertaken “because of” the anticipa-
tion of litigation, work-product protection applies.

iii. Factual argument

Since some tax positions in the accrual papers carry a
100 percent chance of failing, the IRS argues, as a fac-
tual matter, that Textron could not have been anticipat-
ing litigation. But, Textron explained that those entries
were the result of identifying positions that were incor-
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rect as a result of subsequent legal developments. The
IRS also argues that most disputes are resolved infor-
mally. But the fact that most disputes are resolved be-
fore litigation commences does not mean that analysis of
those disputes could not have been in anticipation of “the
prospect of litigation” over those disputes. To the con-
trary, assessing the likelihood that a tax position will not
withstand serutiny necessarily entails analysis which an-
ticipates how litigation of that position would be re-
solved.

4. Has Textron adequately identified the specific
litigation for which the workpapers were pre-
pared?

Adlman and Roxworthy, cases we relied on above,
are also not directly on point as they involved documents
analyzing the consequences of a specific litigation or spe-
cific transaction. The IRS argues that this distinction is
controlling, that to protect Textron’s tax accrual work-
papers is in effect to afford a “blanket” protection — a
work-product doctrine that is so broad it will “swallow”
the attorney-client privilege. It is true that we have re-
quired proponents of a work-product protection claim to
“identify the litigation for which the document was
created . . . and explain why the work-product privilege
applies to all portions of the document.” Maine, 298
F.3d at 69 (quoting Church of Scientology Int’l v. United
States Dep’t of Justice, 30 F.3d 224, 237 (1st Cir. 1994)).
These “identification and explanation requirements are
not to be given a hypertechnical construction,” but “they
can neither be brushed aside nor satisfied by vague ge-
neralities.” Id.

Here, Textron has met its burden. The tax accrual
workpapers identify and numerically evaluate a number
of tax positions Textron took on its 2001 returns. As de-
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scribed above, Textron has shown that its analysis of
each position was prepared by anticipating the possibili-
ty of litigation with the IRS arising over a dispute re-
garding that position. Thus, the tax accrual workpapers
identify specific positions, and the litigation projections
were created in anticipation of disputes and possible liti-
gation over those positions.®

The IRS again argues that Textron could not have
consistently had specific litigation in mind sinee most tax
disputes were resolved before litigation and since Tex-
tron could not reasonably intend to litigate every chal-
lenged position. But these facts do not change our analy-
sis. As the district court found, the spreadsheet at issue
assessed the likelihood of succeeding in litigation over
each specific position. Thus, the function served by creat-
ing this analysis is to assess what funds must be set aside
in anticipation of litigation over each of the positions
identified. That Textron might ultimately decide not to
dispute a specific position does not contradict the conclu-
sion that when it estimated its litigation success, it was
anticipating specific litigation.

Again, we note that a contrary result would lead to an
undesirable result. If we were only to afford work prod-
uct protection over documents of this sort by requiring a
showing, as the IRS suggests, that there was some spe-
cific quantum of expectation that the position at issue

8 The IRS posits that some entries in the tax accrual workpapers
may refer to reserves held for deferred taxes over which no litiga-
tion is to be expected. That some reserves may not be based on dis-
putes does not change our conclusion regarding computation of re-
serves that are based on potential disputes. Further, the IRS has
not requested that we order the production of only the papers re-
garding deferred tax reserves, which in any event, would not appear
to be relevant to assisting the IRS.
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would mature into full-fledged litigation, we would es-
sentially be offering protection only to the cantankerous
and combative taxpayer who intends to thoroughly liti-
gate every position.

Precedent does suggest that a party claiming work-
product protection must “have had a subjective belief
that litigation was a real possibility, and that belief must
have been objectively reasonable.” Roxworthy, 457 F.3d
at 594 (quoting In re Sealed Case, 146 F.3d 881, 888
(D.C. Cir. 1998)). The district court found that, consider-
ing its history, it was reasonable for Textron to conclude
that litigation with the IRS was likely. We see the matter
differently but reach the same result.

In the context of these facts, we do not think that a
history of litigation with the IRS should be the deciding
factor. A company with a history of challenging the IRS
creates these documents “because of” the same reason as
another company without such a history: the possibility
of a dispute compels them to anticipate litigation so as to
prepare and assess their tax reserve funds. In this case,
the anticipation of litigation coupled with securities and
reporting requirements forced Textron to analyze and
project its likelihood of success in litigation. Thus, Tex-
tron was effectively forced to operate under the hypo-
thetical belief that litigation would occur. For this rea-
son, regardless of its specific history with the IRS, it was
objectively reasonable for Textron to forecast litigation.

The IRS argues that this holding will “immunize
nearly every document generated by lawyers because
clients can always be said to be aware of possible litiga-
tion.” The IRS worries that work-product protection
would “encompass essentially all legal advice,” since any
lawyer analyzing the risks inherent in a legal transaction
or position will be able to gain work-product protection
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by saying that the analysis was prepared in anticipation
of litigation regarding that transaction or position. We
disagree. As we have just explained, in the case of tax
accrual workpapers, the dual purposes — financial re-
porting and anticipating litigation — are necessarily in-
tertwined; the function of preparing adequate financial
reports inherently requires Textron to anticipate and
analyze litigation. The anticipation of litigation may be
similarly intertwined in other cases. See, e.g., Delaney,
Migdail & Young, Chartered v. IRS, 826 F.2d 124, 127
(D.C. Cir. 1987) (distinguishing case law requiring a
“specific claim” to uphold a claim of work-product pro-
tection to certain IRS memoranda analyzing potential
legal vulnerabilities). But in many cases, there will not be
an obvious objectively reasonable need to foresee litiga-
tion.” Of course, each case will depend on its facts. See,

? For example, the IRS argues that protecting Textron’s tax ac-
crual papers would lead to protection of documents prepared by a
bank to estimate loan failure rates. We disagree. A loan may fail for
all sorts of reasons. Tax positions would ultimately succeed or fall
based on their legal merit, assessed through litigation. In this case,
the combination of the possibility of litigation and reporting re-
quirements required Textron to anticipate litigation. Legal analysis
of other transactions and positions may not entail such specific con-
sideration of litigation.

The IRS also fears our holding will somehow lead companies to
use lawyers to conduct performance reviews, then seek work-
product protection for such documents. We think such a hypotheti-
cal is distinguishable. In such a case, the employer may be evaluat-
ing the employee’s performance for business purposes, regardless of
the possibility of litigation. Here, Textron evaluates its tax positions
for business purposes precisely because of the possibility those posi-
tions will be challenged in litigation. Thus, the business context
makes it reasonable for Textron to anticipate and foresee litigation.
While such a question is a factual matter for another case, it seems
less likely that the function of employee evaluations would similarly
make it reasonable for an employer to anticipate litigation.
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e.g., Adlman, 134 F.3d at 1204 (remanding for further
fact finding applying the correct standard). But, in the
present case, we conclude that Textron’s need to consid-
er the possibility of litigation with respect to each dis-
puted position adequately satisfies this requirement.

B. Waiver of Work-Product Protection

Unlike attorney-client privilege, “work product pro-
tection is provided against ‘adversaries,” so only disclos-
ing material in a way inconsistent with keeping it from
an adversary waives work product protection.” MIT, 129
F.3d at 687. Specifically, “disclosure to an adversary,
real or potential, forfeits work product protection.” Id.

We must decide whether Textron waived work-
product protection by showing its tax acerual workpa-
pers to E&Y, its independent auditor. A number of dis-
trict court cases have concluded that disclosure to inde-
pendent auditors does not waive work-product protec-
tion. See, e.g., Regions Fin. Corp. & Subsidiaries v.
United States, No. 06-00895, 2008 U.S. Dist. LEXIS
41940, at *27-28 (N.D. Ala. May 8, 2008); Lawrence E.
Jaffe Pension Plan v. Household Int’l, Inc., 237 F.R.D.
176, 183 (N.D. Ill. 2006) (“Disclosing documents to an
auditor does not substantially increase the opportunity
for potential adversaries to obtain the information.”);
Merrill Lynch & Co. v. Allegheny Energy, Inc., 229
F.R.D. 441, 448 (S.D.N.Y. 2004) (“A business and its au-
ditor can and should be aligned insofar as they both seek
to prevent, detect, and root out corporate fraud.”). But
see Medinol v. Boston Sci. Corp., 214 F.R.D. 113, 116-17
(S.D.N.Y. 2002) (“Boston Scientific and its outside audi-
tor Ernst & Young did not share ‘common interests’ in
litigation, and disclosures to Ernst & Young as indepen-
dent auditors did not therefore serve the privacy inter-
ests that the work product doctrine was intended to pro-
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tect.”). It is undisputed that Textron and E&Y were not
actual adversaries. The IRS argues by analogy to MIT
that they were potential adversaries. In MIT, we found
work-product privilege waived when MIT disclosed doc-
uments to a Defense Department auditing agency. 129
F.3d at 687. The audit agency was reviewing MIT’s ex-
pense submissions. /d. We found MIT and the agency to
be potential adversaries as, “MIT doubtless hoped that
there would be no actual controversy between it and the
Department of Defense, but the potential for dispute and
even litigation was certainly there.” Id.

The facts here are different. While the Defense De-
partment auditing agency was reviewing expenses to de-
termine if it would challenge those expenses, E&Y was
not auditing Textron in order to identify disputes it
would have with Textron, but rather, to decide if it could
issue a letter certifying Textron’s financial statements.
This is a cooperative not adversarial relationship. See
Jaffe Pension Plan, 237 F.R.D. at 183 (“[T]he fact that
an independent auditor must remain independent from
the company it audits does not establish that the auditor
also has an adversarial relationship with the client as
contemplated by the work product doctrine.”). While it is
possible to imagine circumstances where E&Y’s profes-
sional obligations could cause E&Y and Textron to come
into conflict on some legal question, the IRS can point to
no “conceivable scenario in which E&Y would file a law-
suit against [Textron] because of something E&Y
learned from [Textron’s] disclosures.” Regions, 2008
U.S. Dist. LEXIS 41940, at *27-28 (citing MIT and the
district court’s opinion in this case to conclude that there
was no waiver in similar circumstances). Whereas MIT’s
disclosure to the Defense Department auditing agency
had the potential to directly trigger a dispute with that
agency, no such potential adversity existed here.
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Disclosure to a conduit to a potential adversary can
also waive work-product protection. Raytheon, 218
F.R.D. at 360 (collecting cases). In other words, waiver
occurs upon disclosure to a third party that “substantial-
ly increased the opportunities for potential adversaries
to obtain the information.” 8 Wright, Miller, & Marcus,
supra, § 2024 (2008). Though E&Y has professional con-
fidentiality obligations limiting disclosure, the IRS ar-
gues that it may be required to turn documents over to
the SEC and may, in some circumstances, have a duty to
disclose information to protect stockholders. See Arthur
Young, 465 U.S. at 817-18 (“The independent public ac-
countant performing this special function owes ultimate
allegiance to the corporation’s creditors and stockhold-
ers, as well as to the investing public.”).

The IRS also argues that E&Y may be required to
disclose this information in response to a valid subpoena.
At first glance, this argument seems circular: a subpoena
would only be valid if the protection did not survive. But,
on further examination, the question is more compli-
cated. The record establishes that E&Y did not retain a
copy of Textron’s tax accrual workpapers. Thus, at first
we would see little likelihood that E&Y would have to
disclose those papers. But, E&Y used those papers, to-
gether with its own expertise, in preparing its own as-
sessment of Textron’s reserve tax liability. Therefore,
the only remaining documents which could be subjected
to a risk of discovery are E&Y’s own assessments, which
incorporate Textron’s analysis.

Though we hold Textron’s tax accrual workpapers
are protected, Arthur Young suggests that E&Y’s work-
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papers may be discoverable. 465 U.S. at 815-821."° In
fact, as we find infra, Textron itself may be required to
produce E&Y’s workpapers on remand.

Since E&Y’s workpapers may be discoverable, the
question we must ask is whether disclosure of those
workpapers substantially increased the risk that the con-
tents of Textron’s workpapers would be disclosed to an
adversary. As the Supreme Court has recognized, inde-
pendent auditors “obtain and assess the opinions, specu-
lations, and projections of management with regard to
unclear, aggressive, or questionable tax positions that
may have been taken on prior tax returns.” Arthur
Young, 465 U.S. at 812. Further the auditor’s workpa-
pers “may document the auditor’s interviews with corpo-
rate personnel.” Id. (emphasis added). Thus, disclosure
of E&Y’s workpapers might reveal Textron’s own analy-
sis. On the other hand, E&Y’s affiant, Weston, suggested
that E&Y “did not rely solely upon the conclusions of
[Textron’s] tax counsel” but instead “applied its own pro-
fessional knowledge and judgment.” Because the district
court did not address the question of whether the IRS
can gain discovery of E&Y’s tax workpapers through a
subpoena to Textron, it made no factual findings regard-
ing the actual contents of E&Y’s workpapers or the ex-
tent to which disclosure of such workpapers would effec-
tively constitute disclosure of Textron’s own assessment.
Rather than rely on vague language suggesting what
might be in E&Y’s workpapers, we think that this is a
question the district court must develop on remand

10 Though the parties debate the extent of confidentiality agree-
ments and expectations of privacy between Textron and E&Y, we
find such expectations irrelevant here, since a bilateral confidentiali-
ty agreement regarding Textron’s workpapers would not defeat a
valid IRS subpoena for E&Y’s workpapers.
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through in camera inspection, if feasible, or through tes-
timony.

C. E&Y’s Workpapers

The IRS’s subpoena also sought tax accrual workpa-
pers prepared by E&Y that were within the possession,
custody, or control of Textron or its accountants. The
district court did not include such workpapers in its defi-
nition of the documents sought and so did not rule on
their discoverability. The IRS asserts that such failure to
rule is error.

Textron argues that this omission is the fault of the
IRS. When convening the evidentiary hearing, the dis-
trict court called on the parties to present evidence on
the question of “[w]hat specific types of documents are
included in the ‘Tax Accrual Workpapers’ and ‘backup’
documentation” sought by the summons. But the evi-
dence at the evidentiary hearing simply concerned Tex-
tron’s workpapers, and the IRS did not bring up E&Y’s
workpapers. Textron thus argues that the IRS should
not be permitted to now challenge the scope of the dis-
trict court’s construction of the summons. We disagree.

The summons explicitly sought these documents and
the record indicates that the government reiterated its
request in its briefing and at the initial oral arguments
held before the evidentiary hearing was scheduled. The
district court was fairly put on notice of this request, and
in fact, when discussing the applicability of I.R.C. § 7525,
stated at the oral arguments, “I think you've made your
case as far as the Ernst & Young papers.” That the evi-
dentiary hearing focused on developing evidence regard-
ing the nature of Textron’s tax accrual workpapers does
not show that the IRS had abandoned its clearly made
request for E&Y’s workpapers. In other words, since the
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IRS “squarely and distinctly” requested E&Y’s workpa-
pers, and the district court was on notice of the issue, the
argument is not waived. Cf. B&T Masonry Constr. Co. v.
Pub. Serv. Mut. Ins. Co., 382 F.3d 36, 40 (1st Cir. 2004)
(“To preserve a point for appeal, some developed argu-
mentation must be put forward in the nisi prius court —
and a veiled reference to a legal theory is not enough to
satisfy this requirement.”).

Turning to the merits, as noted above, Arthur Young
suggests such documents are not protected and Textron
has not argued otherwise. Textron also does not mea-
ningfully dispute the government’s prima facie showing
of relevance. Instead, Textron contends that we may
nevertheless affirm the district court because Textron,
the only defendant in this action, does not have posses-
sion, custody, or control of these documents.

In the normal discovery context, “so long as the party
has the legal right or ability to obtain the documents
from another source upon demand, that party is deemed
to have control.” Mercy Catholic Med. Ctr. v. Thompson,
380 F.3d 142, 160 (3d Cir. 2004); see also 8A Wright, Mil-
ler, & Marcus, supra, § 2210 (“Inspection can be had if
the party to whom the request is made has the legal
right to obtain the document, even though in fact it has
no copy.”). Textron has provided us with no argument
why that test should not apply in the IRS subpoena con-
text.

Textron argues that its witness testified that Textron
could not access the documents. But Textron mischarac-
terizes the record. Textron’s witness simply testified that
E&Y did not give Textron its workpapers, not that Tex-
tron could not obtain copies of the documents upon re-
quest. Thus Textron has no evidence showing that it did
not have the ability to demand the documents. Textron
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argues that R.I. Gen. Laws § 5-3.1-22 establishes an in-
dependent auditor owns its own workpapers. But, again,
it does not establish that Textron does not have the abili-
ty or contractual right to request the documents.

The IRS has some evidence to suggest that Textron
may have had the right to demand E&Y’s workpapers.
Raymond, a Textron witness, stated that she had re-
viewed E&Y’s files to confirm that E&Y did not retain
Textron’s workpapers. The IRS argues that this shows
Textron has the right to obtain the documents. Textron
argues it shows only a right to temporary access. We
need not parse this testimony, since even adopting Tex-
tron’s interpretation, we could not affirm on this basis.
Textron has the burden of showing a lack of control and
has produced no evidence to meet this burden. United
States v. Lawn Builders of New England, 856 F.2d 388,
392 (1st Cir. 1988) (““Once the district court has reason
to believe that the requested documents exist, the bur-
den then shifts to the summonee to show that he is not in
possession of them.” (quoting United States v. Freedom
Church, 613 F.2d 316, 322 (1st Cir. 1979))). Thus, we re-
mand for the district court to determine the factual ques-
tion of whether Textron can obtain E&Y’s workpapers.

III. Conclusion

For the foregoing reasons, we affirm the district
court’s determination that Textron’s tax accrual workpa-
pers are protected, affirm that Textron and E&Y were
not potential adversaries, but vacate the ultimate deter-
mination that work-product protection was not waived,
and remand for the district court to reassess, in a man-
ner consistent with this opinion, the question of whether
disclosure of E&Y’s workpapers would reveal the infor-
mation contained in Textron’s own workpapers. On re-
mand the district court should also assess the discovera-
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bility of E&Y’s workpapers by determining whether
Textron has the legal right or ability to obtain these doc-
uments.

Affirmed 1 part, Vacated in part, and Remanded.
No Costs are imposed.

BOUDIN, Circuit Judge, concurring in part and dis-
senting in part.

The central issue is whether Textron’s tax-accrual
work papers are protected from IRS summons because
they are attorney work product. Any lawyer might be
unnerved to find that his potential adversary could ob-
tain the lawyer’s own estimate of his chances of success.
But under our own precedent and consistent with other
circuits, tax-acerual work papers are not protected be-
cause they are prepared for reasons independent of the
need to prepare for or conduct litigation.

Federal securities laws require publicly traded cor-
porations like Textron to have their financial statements
certified by an independent auditor. See 15 U.S.C. §§ 78],
78m; 17 C.F.R. § 210 et seq. Key to the audit is evaluat-
ing “the adequacy and reasonableness of the corpora-
tion’s reserve account for contingent tax liabilities.”
United States v. Arthur Young & Co., 465 U.S. 805, 812
(1983). Tax accrual work papers aid by inter alia

pinpoint[ing] the ‘soft spots’ on a corpora-
tion’s tax return by highlighting those
areas in which the corporate taxpayer has
taken a position that may, at some later
date, require the payment of additional
taxes” [and also include] “an item-by-item
analysis of the corporation’s potential ex-
posure to additional liability.
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Id. at 813.

In the wake of Enron and other corporate scandals,
the IRS began to seek taxpayers’ tax-accrual work pa-
pers for certain transactions “that [are] the same as or
substantially similar to one of the types of transactions
that the [IRS] . .. has determined to be a tax avoidance
transaction.” Treas. Reg. § 1.6011-4(b)(2) (2002) (codified
at 26 C.F.R. § 1.6011-4(b)(2)). Here, the IRS’ request for
Textron’s tax accrual work papers was made after an
IRS team found that Textron had entered into nine sep-
arate “Sale-In, Lease-Out” (“SILO”) transactions.™

A qualified privilege exists for attorney work prod-
uct, but the phrase does not mean any and all work by an
attorney that happens to refer to litigation; it means
work connected to preparing for or managing litigation.
Hickman v. Taylor, 329 U.S. 495, 510-12 (1947). The at-
torney-client privilege is not in any way confined to ad-
vice given for use in litigation, Mead Data Central, Inc.
v. U.S. Dep’t. of the Air Force, 566 F.2d 242, 252-53
(D.C. Cir. 1977), but the latter privilege was held to be
waived by Textron and is not at issue on this appeal.

In our circuit and in others, documents are said to be
created “in anticipation of litigation,” and thus eligible
for work product protection if, “in light of the nature of
the document and the factual situation in the particular
case, the document can be fairly said to have been pre-
pared or obtained because of the prospect of litigation.”

' SILO transactions are “a combination of a sale of an asset by a
tax-exempt entity” followed by a “lease back to the same entity.”
Shvedov, Tax Implications of SILOs, QTEs, and Other Leasing
Transactions with Tax-Exempt Entities 1, CRS Report for Con-
gress (Nov. 30, 2004). These transactions benefit private entities by
allowing them to “deduct depreciation” and “interest.” Id. at 10.
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Maine v. U.S. Dep't. of the Interior, 298 F.3d 60, 68 (1st
Cir. 2002) (quoting United States v. Adlman, 134 F.3d
1194, 1202 (2d Cir. 1998)) (internal quotation marks
omitted). The “because of” phrase, standing alone, does
not answer the question what happens if the document is
created to satisfy some requirement imposed indepen-
dently of the need to litigate, but our precedent squarely
answers the question.

We have held that work-product protection does not
extend to “documents that are prepared in the ordinary
course of business or that would have been created in
essentially similar form irrespective of the litigation.”
Maine, 298 F.3d at 70 (quoting Adlman, 134 F.3d at
1202) (internal quotation marks omitted). This caveat
applies “even though litigation is already in prospect,”
Adlman, 134 F.3d at 1202 (citing 8 Wright, Miller &
Cooper, Federal Practice and Procedure § 2024, at 346
(3d ed. 1998)), and even if “the documents aid in the
preparation of litigation.” Maine, 298 F.3d at 70.

The district court held that the work papers “would
not have been prepared ‘but for’ the fact that Textron
anticipated the possibility of litigation with the IRS” and
that if “Textron had not anticipated a dispute with the
IRS, there would have been no reason for it to establish
any reserve or to prepare the work papers used to calcu-
late the reserve.” U.S. v. Textron Inc., 507 F. Supp. 2d
138, 150 (D.R.I. 2007). But this misreads Maine: Maine
holds that it is not the subject matter discussed in the
materials that controls but whether documents are pre-
pared “in the ordinary course of business” or were oth-
erwise independently required, which are both the case
with tax accrual work papers mandated by accounting
requirements.
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The decisions in other circuits bear out this legal in-
terpretation. In Adlman itself, the company in question
had “the prospect of litigation [with the IRS] in mind”
when it asked for the preparation of a memorandum
studying the tax implications of a contemplated restruc-
turing; nonetheless, the Second Circuit allowed that if
the memorandum would have been prepared in a similar
form without expected litigation with the IRS, then it
was not created “because of” litigation. Adlman, 134
F.3d at 1203-04; accord United States v. Roxworthy, 457
F.3d 590, 598-99 (6th Cir. 2006)."

Conversely, in cases finding documents to be pro-
tected, it is because the documents were created in order
to be useful in litigation. See, e.g., Delaney, Migdail &
Young, Chartered v. IRS, 826 F.2d 124, 127 (D.C. Cir.
1987) (protection for “attorneys’ assessment of . . . legal
vulnerabilities in order to make sure it does not miss
anything in crafting its legal case”) (emphasis added);
see also In re Sealed Case, 146 F.3d 881, 885 (D.C. Cir.
1998) (protection for documents to “protect the client
from future litigation about a particular transaction”).

To the extent the panel majority rests on the district
court’s legal interpretation, that interpretation is simply
at odds with our decision in Maine and with Adlman on
which Maine relied. Nor can the district court’s outcome

2 See also In re Royal Ahold N.V. Sec. & ERISA Litig., 230
F.R.D. 433, 435 (D. Md. 2005) (no protection for notes and memo-
randa detailing witness interviews where “principal reason” for doc-
uments was “to satisfy the requirement of . . . outside accountants”);
Fidelity Int’l Currency Advisor A Fund, LLC v. United States, No.
05-40151-FDS, 2008 WL 4809032, at *12-14 (D. Mass. Apr. 18, 2008)
(no protection for opinion letters analyzing “likely tax conse-
quences” of certain transactions where purpose was “to induce the
taxpayers to invest in the strategy”).
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be defended by treating the district court’s decision as a
factual finding that in this instance Textron prepared
these documents both to satisfy the accounting require-
ments and for possible use in litigation. This is not what
the district court found and, given the legal rule adopted
in Maine and Adlman, it would not matter if it had so
found.

The government offered compelling evidence that the
sole reason for the creation of Textron’s estimates of risk
with respect to individual tax positions was to prepare
the reserve figures for the company books and state-
ments and to satisfy the auditors that the reserves were
adequate. No contrary evidence was offered by Textron.
The district court made no contrary finding and any such
finding would have been clearly erroneous. The govern-
ment’s expert witness—the former chief auditor of the
Public Company Accounting Oversight Board—testified:

Q: Does a public company prepare tax ac-
crual work papers only when it anticipates
litigation over the issues identified in the
work papers?

A: No. They have to prepare them to sup-
port the representations in the financial
statements.

Q: So if a public company believes the
chances of litigation over the issues in the
work papers are remote, it would still pre-
pare those work papers?

A: Yes. because they’d have to be able to
support that judgment [to the independent
auditor].

Q: And would those work papers be pre-
pared in the same form as work papers in-
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volving issues for which the company ac-
tually anticipates litigation?

A: Certainly, the basics would be the
same. ...

Q: Would the tax acerual work papers ever
be blank?

A: T can’t think of a circumstance where
they would, no.

Textron’s own witness acknowledged that it would
“have to include in its . . . tax accrual work papers any
new transactions that the company entered into that
year that there might be some tax exposure on” regard-
less of whether it anticipated litigation with the IRS.
Textron offered no testimony purporting to show that its
lawyers had any intention of utilizing its assessment in
the conduct of any litigation that might ensue (although
it did offer speculation as to how such documents might
conceivably be helpful), and such a use is not even argu-
ably the driving purpose behind the document’s creation.

The only circuit precedent that directly involves tax
accrual work papers held that they were not protected
attorney work product. United States v. El Paso Co., 682
F.2d 530, 543 (5th Cir. 1982) (noting that in tax accrual
work papers legal analysis is only a “means to a business
end”).”® The Fifth Circuit looked to the primary purpose

8 El Paso denied protection for the work papers because the
court recognized that the company in question was conducting the
relevant analysis because of a need to “bring its financial books into
conformity with generally accepted auditing principles.” Id. at 543.
And, it saw the need to satisfy independent auditors as being “com-
pelled by the securities laws.” Id.
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of the documents in deciding whether they were created
“in anticipation of litigation”; but the “because of” test,
as construed in Maine, is certainly no more protective
here because it denies protection so long as the papers
would have been prepared regardless of litigation.

The government’s position is also supported by two
scholarly articles that analyzed, and roundly condemned,
the lower court’s decision. Pease-Wingenter, The Appli-
cation of the Attorney-Client Privilege to Tax Accrual
Workpapers: The Real Legacy of United States v. Tex-
tron, 8 Hous. Bus. & Tax L.J. 337 (2008); Ventry, Pro-
tecting Abusive Tax Avoidance, 120 Tax Notes 857
(2008). Without endorsing everything in the articles, it is
fair to say that they make scholarly mince-meat of Tex-
tron’s position.

In most matters of privilege, there is a certain arbi-
trariness as to where to draw the line or, to put it diffe-
rently, even the most sacrosanct of privileges represents
a sacrifice of other interests—usually, as Bentham clas-
sically explained, the interest of truth. 8 Wigmore, Evi-
dence § 2291 (McNaughton Rev. 1961). Here, the matter
is not open to a panel for re-examination on policy
grounds, but no one should think that the policy argu-
ments are all on one side.

Precisely because the work papers in this instance
are required by the financial statement obligations and
accounting rules, there is little risk of the chilling effect
so often paraded in privilege cases. The Supreme Court
in rejecting an accountant’s privilege for the preparation
of tax accrual work papers pointed out that large compa-
nies effectively have to comply with the accounting re-
quirements and would do so with or without a privilege
for the accountant. Arthur Young, 465 U.S. at 818-19.
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And, while it may seem one-sided to give the gov-
ernment Textron’s blue print to weaknesses in Textron’s
tax returns, the return is massive—constituting more
than 4000 pages; the government has an important in-
terest in collecting taxes that are owed; and its inquiries
into work papers were focused on a specific type of
transaction that had been shown to be open to abuse. So
context should be kept in mind before shedding too many
tears for Textron.

In all events, it is important for us to adhere to the
existing rules of the road. Parties can generally adjust
their behavior so long as they know what privilege rules
apply. Here, the governing rubric in Maine (First Cir-
cuit) and Adlman (Second Circuit) and a precise
precedent in £l Paso (Fifth Circuit) govern this case. An
en banc court could change the rule; a panel majority
cannot.
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APPENDIX C

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

C.A. No. 06-198T

UNITED STATES OF AMERICA, Petitioner,

TEXTRON INC. AND SUBSIDIARIES, Respondent.

Aug. 28, 2007

TORRES, Senior District Judge.

Pursuant to 26 U.S.C. §§ 7402(b) and 7604, the Unit-
ed States has filed a petition to enforce an Internal Rev-
enue Service (IRS) summons served on Textron Ine. and
its subsidiaries (“Textron”) in connection with the IRS’s
examination of Textron’s tax liability for tax years 1998-
2001. The summons seeks Textron’s “tax accrual work-
papers” for its 2001 tax year. Textron has refused to
produce the requested documents on the grounds that
(1) the summons was not issued for a legitimate purpose
and (2) the tax accrual workpapers are privileged.
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Because this Court finds that the requested docu-
ments are protected by the work product privilege, the
petition for enforcement is denied.

Facts

Based on the pleadings, affidavits submitted by the
parties, and the evidence presented at a hearing con-
ducted on June 26, 2007, this Court finds the relevant
facts to be as follows.

Textron, Inc. is a publicly traded conglomerate with
approximately 190 subsidiaries. One of its subsidiaries is
Textron Financial Corporation (TFC), a company that
provides commercial lending and financial services. In
2001 and 2002, Textron had six tax attorneys and a num-
ber of CPAs in its tax department but TFC’s tax de-
partment consisted only of CPAs. Consequently, TFC
relied on attorneys in Textron’s tax department, private
law firms, and outside accounting firms for additional
assistance and advice regarding tax matters.

Like other large corporations, Textron’s federal tax
returns are audited periodically at which time the IRS
examines the returns for the tax years that are part of
the audit cycle. In conducting its audits, the IRS, typical-
ly, gathers relevant information by issuing “information
document requests” (IDRs) to the taxpayer. If the IRS
disagrees with a position taken by the taxpayer on its
return, the IRS issues a Notice of Proposed Adjustments
to the taxpayer. A taxpayer that disputes the proposed
adjustments has several options to resolve the dispute
within the agency. Those options range from an informal
conference with the IRS team manager to a formal ap-
peal to the IRS Appeals Board. If the dispute is not re-
solved within the agency, the taxpayer may file suit in
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federal court. In seven of its past eight audit cycles cov-
ering the period between 1980 and the present, Textron
appealed disputed matters to the IRS Appeals Board,
and three of these disputes resulted in litigation.'

During the 1998-2001 audit cycle, the IRS learned,
from examining Textron’s 2001 return, that TFC had
engaged in nine “sale-in, lease-out” (SILO) transactions
involving telecommunications equipment and rail equip-
ment. The IRS has classified such transactions as “listed
transactions” because it considers them to be of a type
engaged in for the purpose of tax avoidance. See 26
C.F.R. § 1.6011-4(b)(2). The IRS issued more than 500
IDRs in connection with the 1998-2001 audit cycle, and
Textron complied with all of them, except for the ones
seeking its “tax accrual workpapers.”

The Summons

On June 2, 2005, Revenue Agent Vasconcellos, the
manager of the IRS team examining Textron’s return,
issued an administrative summons for “all of the Tax Ac-
crual Workpapers” for Textron’s tax year ending on De-
cember 29, 2001. The summons defined the “Tax Accrual
Workpapers” to include:

[A]ll accrual and other financial workpa-
pers or documents created or assembled
by the Taxpayer, an accountant for the
Taxpayer, or the Taxpayer’s independent
auditor relating to any tax reserve for cur-

! See Textron, Inc. v. Comm’, 117 T.C. 67 (2001) (relating to fed-
eral income tax liability for tax years 1987 through 1992); Textron,
Inc. v. Comm™, 336 F.3d 26 (1st Cir. 2003) (appeal regarding a dif-
ferent issue raised in the tax court); Textron, Inc. v. United States,
418 F. Supp. 39 (D.R.I. 1976) (relating to tax years 1959 through
1962).
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rent, deferred, and potential or contingent
tax liabilities, however -classified or re-
ported on audited financial statements, and
to any footnotes disclosing reserves or con-
tingent liabilities on audited financial
statements. They include, but are not li-
mited to, any and all analyses, computa-
tions, opinions, notes, summaries, discus-
sions, and other documents relating to
such reserves and any footnotes. . ..

Textron refused to produce its tax accrual workpapers,
asserting that they are privileged and that the summons
was issued for an improper purpose.

The Tax Accrual Workpapers

Because there is no immutable definition of the term
“tax accrual workpapers,” the documents that make up a
corporation’s “tax accrual workpapers” may vary from
case to case.? In this case, the evidence shows that Tex-
tron’s “tax accrual workpapers” for the years in question
consist, entirely, of:

1. A spreadsheet that contains:

(a) lists of items on Textron’s tax returns, which,
in the opinion of Textron’s counsel, involve issues
on which the tax laws are unclear, and, therefore,
may be challenged by the IRS;

% Professor Douglas Carmichael, the government’s expert, ex-
plained that the content of tax accrual workpaper files “does vary”
because “Companies organize their records in different ways.”
Transeript of June 26, 2007 Evidentiary Hearing at 132. See also
United States v. El Paso Co., 682 F.2d 530, 533 (5th Cir. 1982) (not-
ing the many names for tax accrual workpapers).
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(b) estimates by Textron’s counsel expressing, in
percentage terms, their judgments regarding
Textron’s chances of prevailing in any litigation
over those issues (the “hazards of litigation per-
centages”); and

(c) the dollar amounts reserved to reflect the pos-
sibility that Textron might not prevail in such liti-
gation (the “tax reserve amounts”).

2. Backup workpapers consisting of the previous
year’s spreadsheet and earlier drafts of the spread-
sheet together with notes and memoranda written by
Textron’s in-house tax attorneys reflecting their opi-
nions as to which items should be included on the
spreadsheet and the hazard of litigation percentage
that should apply to each item.

The evidence shows that while Textron may possess
documents, such as leases, that contain factual informa-
tion regarding the SILO transactions and other items
that may be listed on the spreadsheet, its tax accrual
workpaper files do not include any such documents.

As stated by Norman Richter, Vice President of Tax-
es at Textron and Roxanne Cassidy, Director, Tax Re-
porting at Textron, Textron’s ultimate purpose in pre-
paring the tax accrual workpapers was to ensure that
Textron was “adequately reserved with respect to any
potential disputes or litigation that would happen in the
future.” It seems reasonable to infer that Textron’s de-
sire to establish adequate reserves also was prompted, in
part, by its wish to satisfy an independent auditor that
Textron’s reserve for contingent liabilities satisfied the
requirements of generally accepted accounting prin-
ciples (GAAP) so that a “clean” opinion would be given
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with respect to the financial statements filed by Textron
with the SEC.

Each year, Textron’s tax accrual workpapers are
prepared shortly after the corporation’s tax return is
filed. The first step in preparing the workpapers is that
Textron’s accountants circulate to Textron’s attorneys a
copy of the previous year’s tax accrual workpapers to-
gether with recommendations regarding their proposed
changes and/or additions for the current year. Textron’s
attorneys, then, review those materials, propose further
changes to the spreadsheets and hazard litigation per-
centages which are returned to the accountants who
compile the information and perform the mathematical
calculations necessary to compute the tax reserve
amounts. The attorneys and accountants, then, meet to
give their approval so that the accountants may finalize
the workpapers.

TFC goes through a similar process in preparing its
tax accrual workpapers but, since TFC does not have
any in-house attorneys, its accountants rely on tax advice
obtained from outside accounting and law firms, before
meeting with a Textron tax attorney to finalize the
workpapers.

Once the tax reserve amounts for each item on the
worksheets are established, those amounts are aggre-
gated with other contingent liabilities and the total is re-
ported as “other liabilities” on Textron’s financial state-
ments.

During the course of an audit conducted by Ernst &
Young (E&Y), Textron’s independent auditor, Textron
permitted E&Y to examine the final tax accrual workpa-
pers at issue in this case with the understanding that the
information was to be treated as confidential.
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Analysis

I. The Summons
A. Scope and Enforceability, in General

Section 7602 authorizes the IRS to issue administra-
tive summonses for the production of “any books, pa-
pers, records, or other data which may be relevant or
material” in “ascertaining the correctness of any return,
.. ., determining the liability of any person for any in-
ternal revenue tax . . ., or collecting any such liabili-
ty....” 26 U.S.C. § 7602(a). The Supreme Court has de-
scribed § 7602 as a “broad summons authority” reflect-
ing a “congressional policy choice in favor of disclosure
of all information relevant to a legitimate IRS inquiry.”
United States v. Arthur Young & Co., 465 U.S. 805, 816,
104 S. Ct. 1495, 1502, 79 L. Ed. 2d 826 (1984).

When documents requested in a summons are not
produced, the United States may petition a federal dis-
trict court for an order compelling compliance. 26 U.S.C.
§ 7604. To obtain such an order, the IRS must show: (1)
that there is a legitimate purpose for the investigation
pursuant to which the summons is being sought, (2) that
the inquiry or the materials sought may be relevant to
that purpose, (3) that the information sought is not al-
ready within the Commissioner’s possession, and (4) that
the administrative steps required by the Code have been
followed. United States v. Powell, 379 U.S. 48, 57-58, 85
S. Ct. 248, 255, 13 L. Ed. 2d 112 (1964).

The government may make a prima facie showing
that those requirements have been satisfied “on the face
of the summons and by supporting affidavits.” Unaited
States v. Freedom Church, 613 F.2d 316, 321 (1st Cir.
1979). See also United States v. Lawn Builders of New



96a

England, Inc., 856 F.2d 388, 392 (1st Cir. 1988) (“Asser-
tions by affidavit of the investigating agent that the re-
quirements are satisfied are sufficient to make the prima
facie case.”) (quoting Liberty Financial Servs. v. United
States, 778 F.2d 1390, 1392 (9th Cir. 1985)). When the
requisite showing has been made, the burden shifts to
the party summoned to present evidence that the Powell
requirements have not been satisfied or that there is
some other reason why the summons should not be en-
forced. Freedom Church, 613 F.2d at 319 (citing, inter
alia, United States v. LaSalle Nat. Bank, 437 U.S. 298,
316, 98 S. Ct. 2357, 57 L. Ed. 2d 221 (1978)).

In this case, Textron does not dispute that the docu-
ments sought may be relevant® or that the IRS has fol-
lowed the necessary administrative steps in issuing the
summons. Rather, Textron argues that the IRS seeks
the documents for the purpose of using them as leverage
in settlement negotiations and that the documents are
privileged.

B. The Legitimate Purpose Requirement

Whether the purpose for issuing a summons is legi-
timate depends on the circumstances. Section 7602(a)
makes it clear that “ascertaining the correctness of any
return” and “determining the liability of any person for
any internal revenue tax” are legitimate purposes for is-

% In United States v. Arthur Young & Co., 465 U.S. 805, 104 S. Ct.
1495, 79 L. Ed. 2d 826 (1984), the Supreme Court held that an IRS
summons satisfies the relevance prong of the Powell test if the doc-
uments sought ““might have thrown light upon’ the correctness of
[the taxpayer’s] return,” Arthur Young, 465 U.S. at 813-14 and that
the “tax accrual workpapers” involved in that case, which were pre-
pared by the taxpayer’s outside auditor, satisfied that relevance
standard. 465 U.S. at 815.
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suing a summons. On the other hand, it is improper to
“us[e] a civil summons to gather evidence to be used
solely in a criminal prosecution,” United States v. Kis,
658 F.2d 526, 535 (7th Cir. 1981), or to issue a summons
“to harass the taxpayer or to put pressure on him to set-
tle a collateral dispute, or for any other purpose reflect-
ing on the good faith of the particular investigation.”
Powell, 379 U.S. at 58.

In this case, the statements on the face of the sum-
mons, itself, and the supporting declaration of Agent
Vasconcellos that the purpose of the summons is to “as-
certain the correctness of the tax returns filed by the
taxpayer” for the years in question, constitute a prima
facie showing that the purpose is legitimate. Conse-
quently, the burden is on Textron to “create a ‘substan-
tial question in the court’s mind regarding the validity of
the government’s purpose.” United States v. Gertner, 65
F.3d 963, 967 (1st Cir. 1995) (quoting United States v.
Salter, 432 F.2d 697, 700 (1st Cir. 1970)). In order to car-
ry its burden, Textron “must articulate specific allega-
tions of bad faith and, if necessary, produce reasonably
particularized evidence in support of those allegations.”
Id.

In arguing that the government’s stated purpose is
pretextual and that the IRS’s real objective is to use the
opinions of Textron’s counsel and tax advisers with re-
spect to the SILO transactions as a bargaining lever,
Textron alleges that the 2001 examination was substan-
tially completed when the summons was issued; that
Textron already had provided numerous documents re-
quested by the IRS regarding the SILO transactions;
and that the IRS could have requested any additional
documents regarding the facts underlying those transac-
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tions. However, those allegations are insufficient to es-
tablish a bad faith purpose.

As a factual matter, the IRS disputes the assertion
that the 2001 examination had been substantially com-
pleted when the summons was issued and the only evi-
dence offered by Textron on this point was an IRS agen-
da for a March 22, 2005 meeting between the parties
which stated, simply, that the purpose of the meeting
was to determine what steps were needed to bring the
examination to completion. Nor does Textron’s produc-
tion of other documents relating to the SILO transac-
tions or the fact that the IRS could have requested addi-
tional documents by issuing IDRs raise a substantial
question as to bad faith. The IRS has discretion to de-
termine the manner in which its investigation should be
conducted. See United States v. Norwest Corp., 116 F.3d
1227, 1233 (8th Cir. 1997) (“[I]t is for the agency, and not
the taxpayer, to determine the course and conduct of an
audit”). Accordingly, the IRS is not required to obtain
relevant documents by the least formal means possible.
See Tiffany Fine Arts, Inc. v. United States, 469 U.S.
310, 323, 105 S. Ct. 725, 732, 83 L. Ed. 2d 678 (1985) (the
IRS is not required to “conduct its investigations in the
least intrusive way possible.”).

Textron also argues that the summons is overbroad
because it seeks not only TF(C’s tax accrual workpapers
but, also, the tax acerual workpapers for Textron and all
of its subsidiaries. However, the request for Textron’s
workpapers does not establish bad faith because TFC is
a subsidiary of Textron and the IRS asserts that it is
seeking to determine Textron’s overall tax liability, not
just any tax due from the SILO transactions.
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In short, the IRS has made a prima facie showing
that the Powell requirements have been satisfied and
Textron has failed to rebut that showing.

I1. Applicability of Privilege

Satisfaction of the Powell requirements is not suffi-
cient to warrant enforcement of an IRS summons if the
documents sought are privileged. Upjohn Co. v. United
States, 449 U.S. 383, 386, 101 S. Ct. 677, 681, 66 L. Ed. 2d
584 (1981) (refusing to enforce IRS summons because
documents sought contained communications protected
by the attorney-client privilege and also recognizing that
“the work-product doctrine does apply in tax summons
enforcement proceedings.”). In general, when a claim of
privilege is made, the party asserting the privilege “has
the burden of establishing not only the existence of that
privilege, but also that the privilege was not waived.” In
re Raytheon Sec. Litig., 218 F.R.D. 354, 357 (D. Mass.
2003).

In this case, Textron argues that its tax accrual
workpapers are protected by the attorney-client privi-
lege, the tax practitioner-client privilege created by
26 U.S.C. § 7525, and the work product privilege.

A. Attorney-Client Privilege

The attorney-client privilege protects confidential
communications between an attorney and client relating
to legal advice sought from the attorney. See United
States v. Bisanti, 414 F.3d 168, 171 (1st Cir. 2005); Ca-
vallaro v. United States, 284 F.3d 236, 245 (1st Cir.
2002). Since the privilege may hamper the search for
truth by preventing the disclosure of relevant evidence,
it is narrowly construed. In re Keeper of Records (XYZ
Corp.), 348 F.3d 16, 22 (1st Cir. 2003) (“the attorney-
client privilege must be narrowly construed because it
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comes with substantial costs and stands as an obstacle of
sorts to the search for truth.”). Narrow construction of
the privilege is especially called for in the case of tax in-
vestigations because of “the ‘congressional policy choice
wm favor of disclosure of all information relevant to a le-
gitimate IRS inquiry.” Cavallaro, 284 ¥.3d at 245 (quot-
ing Arthur Young, 465 U.S. at 816).

Textron’s affidavits state that its tax accrual workpa-
pers are privileged because they were prepared by coun-
sel and reflect counsel’s legal conclusions in identifying
items on Textron’s return that may be challenged and
assessing Textron’s prospects of prevailing in any en-
suing litigation. (Richter Aff. 11 13, 22.) The IRS argues
that the workpapers are not privileged because, in pre-
paring them, Textron’s attorneys were not providing le-
gal advice but, rather, were performing an accounting
function by reconciling the company’s tax records and
financial statements.

It is true that, generally, the mere preparation of a
tax return is viewed as accounting work and a taxpayer
may not cloak the documents generated in that process
with a privilege simply “by hiring a lawyer to do the
work that an accountant, or other tax preparer, or the
taxpayer himself . . . normally would do.” United States
v. Frederick, 182 F.3d 496, 500 (7th Cir. 1999). See E.S.
Epstein, The Attorney-Client Privilege and the Work-
Product Doctrine 246 (4th ed. 2001). On the other hand,
it is equally true that communications containing legal
advice provided by an attorney may be privileged even
though they are made in connection with the preparation
of a return.

Determining the tax consequences of a
particular transaction is rooted entirely in
the law. . . . [Therefore] [c]Jommunications
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offering tax advice or discussing tax plan-
ning . . . are ‘legal’ communications.

U.S. v. Chevron Texaco Corp., 241 F. Supp. 2d 1065, 1076
(N.D. Cal. 2002). See Epstein, at 249; Louis F. Lobenhof-
fer, The New Tax Practitioner Privilege: Limated Privi-
lege and Significant Disruption, 26 Ohio N.U. L. Rev.
243, 252 (2000) (the attorney-client privilege should not
be lost when true legal advice or lawyer’s work is per-
formed, albeit in support of an accounting or financial
reporting function).

The Seventh Circuit explained the distinction, in the
context of an IRS audit, by stating that where represen-
tation during an audit consists of “merely verifying the
accuracy of a return,” it is “accountants’ work”; but, if
the attorney participates in the audit “to deal with issues
of statutory interpretation or case law” that may have
been raised in connection with examination of the tax-
payer’s return, “the lawyer is doing lawyer’s work and
the attorney-client privilege may attach.” Frederick, 182
F.3d at 502. Furthermore, in United States v. El Paso
Co., the Fifth Circuit addressed the distinction as it ap-
plies specifically to tax accrual workpapers by observing
that, while preparation of tax accrual work papers might
be considered an accounting function, “we would be re-
luctant to hold that a lawyer’s analysis of the soft spots in
a tax return and his judgment on the outcome of the liti-
gation on it are not legal advice.” United States v. El Pa-
so Co., 682 F.2d 530, 539 (5th Cir. 1982).

Here, since the tax accrual workpapers of Textron
and TFC essentially consist of nothing more than coun-
sel’s opinions regarding items that might be challenged
because they involve areas in which the law is uncertain
and counsel’s assessment regarding Textron’s chances of
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prevailing in any ensuing litigation, they are protected
by the attorney-client privilege.

The IRS’s reliance on Arthur Young is misplaced be-
cause, although Arthur Young deemed tax accrual work-
papers pinpointing the “soft spots” on a corporation’s tax
return relevant to examination of the corporation’s re-
turn, it did not hold the attorney-client privilege inap-
plicable to legal conclusions of counsel contained in the
workpapers. On the contrary, Arthur Young expressly
recognized that “§ 7602 is ‘subject to the traditional pri-
vileges and limitations.” Arthur Young, 465 U.S. at 816
(citation omitted). Arthur Young also is distinguishable
on the ground that, there, the workpapers had been pre-
pared by the corporation’s independent auditor whose
“obligation to serve the public interest assures that the
integrity of the securities markets will be preserved.”
Arthur Young, 465 U.S. at 819. By contrast, Textron’s
workpapers were prepared by its counsel whose function
was to provide legal advice to Textron.

B. Tax Practitioner-Client Privilege—s 7525

Section 7525, which created a tax practitioner privi-
lege, was enacted after the Supreme Court’s decision in
Arthur Young, which declined to create a new “accoun-
tant-client privilege” between a corporation and its inde-
pendent auditor. Arthur Young, 465 U.S. at 817. Section
7525 confers a privilege on tax advice in the form of con-
fidential communications “between a taxpayer and any
federally authorized tax practitioner” to the same extent
that such communications would be protected between a
taxpayer and an attorney. 26 U.S.C. § 7525(a)(1).

In the case of a corporation, the privilege does not
apply to written communications between the tax practi-
tioner and the corporation “in connection with the pro-
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motion of the direct or indirect participation of such cor-
poration in any tax shelter (as defined in section
6662(d)(2)(C)(iii)).” 26 U.S.C. § 7525(b) (2001). Nor does
the privilege extend to a tax practitioner’s “work prod-
uct” in preparing a return or to “communications be-
tween a tax practitioner and a client simply for the prep-
aration of a tax return.” United States v. KPMG, LLP,
316 F. Supp. 2d 30, 35 (D.D.C. 2004) (“nothing in the sta-
tute ‘suggests that these nonlawyer practitioners are en-
titled to privilege when they are doing other than law-
yers’work’) (emphasis in original) (citation omitted).

Textron argues that, to the extent that the workpa-
pers in question reflect the advice that TFC received
from CPAs in its tax department, they are privileged
under § 7525. The IRS argues that the opinions of TFC’s
tax accountants do not qualify for protection under
§ 7525(a); and, even if they did, they fall within the ex-
ception contained in § 7525(b).

Since TFC’s tax accountants participated in advising
Textron regarding its tax liability with respect to mat-
ters on which the law is uncertain and/or estimating the
hazards of litigation percentages, they were performing
“lawyers’ work.” Accordingly, that advice would qualify
for the privilege conferred by § 7525(a). See 26 U.S.C.
7525(a) (tax advice communications protected “to the ex-
tent the communication would be considered a privileged
communication if it were between a taxpayer and an at-
torney.”).

In support of its argument that the written communi-
cations from TFC’s tax accountants fall within the “pro-
motion” of a tax shelter exception created by § 7525(b),
the IRS points out that 26 U.S.C. § 6662(d)(2)(C)(ii) de-
fines “tax shelter” to include any arrangement “a signifi-
cant purpose” of which “is the avoidance or evasion of
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Federal income tax” and that an IRS notice identifies
SILO transactions as a type of tax avoidance arrange-
ment. See 26 C.F.R. § 1.6011-4(b)(2); IRS Notice 2005-13
(February 11, 2005), 2005-9 I.R.B. 630. That argument is
not persuasive because even if the SILO transactions in
which TFC engaged are characterized as “tax avoidance”
transactions the communications were not made “in con-
nection with the promotion” of TFC’s participation in
them. 26 U.S.C. § 7525(b) (emphasis added).

Section 7525(b) is aimed at communications by out-
side tax practitioners attempting to sell tax shelters to a
corporate client. See 144 Cong. Rec. S7643-02, S7667 (Ju-
ly 8, 1998) (statement of Sen. Mack) (“[section 7525(b)]
was meant to target written promotional and solicitation
materials used by the peddlers of corporate tax shel-
ters”). As the Conference Report relating to § 7525(b)
stated “[t]he Conferees do not understand the promotion
of tax shelters to be part of the routine relationship be-
tween a tax practitioner and a client. Accordingly, the
Conferees do not anticipate that the tax shelter limita-
tion will adversely affect such routine relationships.”
H.R. Rep. No. 105-599 (Conf. Report to Accompany
HR 2676) (June 24, 1998).

Here, TFC’s accountants were not “peddlers of cor-
porate tax shelters” or outside promoters soliciting
TFC’s participation in the SILO transactions. Rather,
they were acting as tax advisers and the workpapers re-
flect their opinions regarding the foreseeable tax conse-
quences of transactions that, already, had taken place,
not future transactions they were seeking to promote.
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C. The Work Product Privilege
1. The Nature of the Privilege

The work product privilege applies to materials pre-
pared or gathered by an attorney in anticipation of litiga-
tion or preparation for trial. The purpose of the privilege
is “to preserve a zone of privacy in which a lawyer can
prepare and develop legal theories and strategy ‘with an
eye toward litigation’ free from unnecessary intrusion by
his adversaries,” United States v. Adlman, 134 F.3d
1194, 1196 (2d Cir. 1998) (citing Hickman v. Taylor, 329
U.S. 495, 510-11, 67 S. Ct. 685, 393-94, 91 L. Ed. 451
(1947)), “to prevent a litigant from taking a free ride on
the research and thinking of his opponent’s lawyer and
to avoid the resulting deterrent to a lawyer’s committing
his thoughts to paper.” Frederick, 182 F.3d at 500.

The privilege first was articulated by the Supreme
Court in Hickman v. Taylor, 329 U.S. 495, 67 S. Ct. 685,
91 L. Ed. 451 (1947), and, later, was codified in Federal
Rule of Civil Procedure 26(b)(3) which provides:

(3) Trial Preparation Materials . . . . a par-
ty may obtain discovery of documents and
tangible things otherwise discoverable un-
der subdivision (b)(1) of this rule and pre-
pared in anticipation of litigation or for tri-
al by or for another party or by or for that
other party’s representative . . . only upon
a showing that the party seeking discovery
has substantial need of the materials in the
preparation of the party’s case and that the
party is unable without undue hardship to
obtain the substantial equivalent of the
materials by other means. In ordering dis-
covery of such materials when the required
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showing has been made, the court shall
protect against disclosure of the mental
impressions, conclusions, opinions, or legal
theories of an attorney or other represent-
ative of a party concerning the litigation.

Fed. R. Civ. P. 26(b)(3) (emphasis added).

As the rule indicates, unlike the attorney-client privi-
lege, the work product privilege is a qualified privilege
which may be overcome by a showing of “substantial
need.” Fed. R. Civ. P. 26(b)(3). The burden of establish-
ing “substantial need” rests on the party seeking to
overcome the privilege; and, when “opinion work prod-
uct” consisting of “mental impressions, conclusions, opi-
nions or legal theories” of attorneys is involved, the bur-
den of establishing “substantial need” is greater than it
is with respect to documents that are merely obtained by
a party. Upjohn, 449 U.S. at 401-2 (“we think a far
stronger showing of necessity and unavailability by other
means . . . would be necessary to compel disclosure” of
opinion work-product.). Indeed, some courts have ac-
corded “nearly absolute” protection to work product
consisting of opinions or theories. In re Grand Jury
Subpoena, 220 F.R.D. 130, 145 (D. Mass. 2004) (collect-
ing cases).

In Upjohn, the Supreme Court made it clear that the
work product privilege may be invoked in response to
IRS summonses.

[TThe obligation imposed by a tax sum-
mons remains ‘subject to the traditional
privileges and limitations.” . . . Nothing in
the language of the IRS summons provi-
sions or their legislative history suggests
an intent on the part of Congress to prec-
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lude application of the work-product doc-
trine. Rule 26(b)(3) codifies the work-
product doctrine, and the Federal Rules of
Civil Procedure are made applicable to
summons enforcement proceedings by
Rule 81(a)(3).

Upjohn, 449 U.S. at 398-99 (citation omitted).
2. The “In Anticipation of Litigation” Requirement

Courts have applied two different tests in determin-
ing whether a document was prepared “in anticipation of
litigation.” Under the “primary purpose” test, docu-
ments are held to be prepared in anticipation of litigation
“as long as the primary motivating purpose behind the
creation of a document was to aid in possible future liti-
gation.” El Paso, 682 F.2d at 542. Under the more inclu-
sive “because of” test, the relevant inquiry is whether
the document was prepared or obtained “because of” the
prospect of litigation. United States v. Adlman, 134 F.3d
1194 (2d Cir. 1998). In Adlman, after making a detailed
analysis of the two tests, the Second Circuit found the
“because of” test “more consistent with both the literal
terms and the purposes of [Rule 26(b)(3)]” and the Court
stated:

In short, the enforceability of the IRS
summons for the Memorandum will turn
on whether it (or substantially the same
document) would have been prepared ir-
respective of the anticipated litigation and
therefore was not prepared because of it.

Adlman, 134 F.3d at 1198, 1205.
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The First Circuit has adopted the “because of” test
articulated in Adlman. Maine v. Dept. of the Interior,
298 F.3d 60, 68 (1st Cir. 2002).

Textron asserts that its tax acerual workpapers were
prepared because it anticipated the possibility of litiga-
tion with the IRS regarding various items on its return
and it points to the hazards of litigation percentages as
evidence that the possibility of such litigation was the
reason for preparing the workpapers. The IRS asserts
that the workpapers were prepared in the ordinary
course of business and in order to satisfy the require-
ments of the securities laws that financial statements
filed by publicly traded companies comply with GAAP
(which mandate the creation of reserves to meet contin-
gent liabilities). The IRS contends that Textron had to
provide its independent auditor with the kind of informa-
tion contained in the workpapers in order to obtain a
“clean” opinion that the reserves satisfy GAAP’s re-
quirements.

As the IRS correctly observes, the work product pri-
vilege does not apply to ““documents that are prepared in
the ordinary course of business or that would have been
created in essentially similar form irrespective of the lit-
igation.” Maine, 298 F.3d at 70 (quoting Adlman, 134
F.3d at 1202). However, it is clear that the opinions of
Textron’s counsel and accountants regarding items that
might be challenged by the IRS, their estimated hazards
of litigation percentages and their calculation of tax re-
serve amounts would not have been prepared at all “but
for” the fact that Textron anticipated the possibility of
litigation with the IRS. If Textron had not anticipated a
dispute with the IRS, there would have been no reason
for it to establish any reserve or to prepare the workpa-
pers used to calculate the reserve. Thus, while it may be
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accurate to say that the workpapers helped Textron de-
termine what amount should be reserved to cover any
potential tax liabilities and that the workpapers were
useful in obtaining a “clean” opinion from E&Y regard-
ing the adequacy of the reserve amount, there would
have been no need to create a reserve in the first place, if
Textron had not anticipated a dispute with the IRS that
was likely to result in litigation or some other adversarial
proceeding.

Nor can there be any doubt that Textron’s belief in
the likelihood of litigation with the IRS was well-
founded. As already noted, the matters identified in the
workpapers dealt with issues on which the law was un-
clear. Moreover, in seven of Textron’s eight previous au-
dit cycles, “unagreed” issues had been appealed to the
IRS Appeals Board, and three of those issues were liti-
gated in federal court.

The IRS relies on El Paso for the proposition that
tax accrual workpapers are prepared in the ordinary
course of business; and, therefore, are not protected by
the work product privilege. However, Kl Paso is not per-
suasive because it applied the “primary purpose” test for
determining whether documents are prepared “in antici-
pation of litigation” and not the “because of” test adopted
by the First Circuit.

Moreover, even if the workpapers were needed to sa-
tisfy E&Y that Textron’s reserves complied with GAAP,
that would not alter the fact that the workpapers were
prepared “because of” anticipated litigation with the
IRS. See Lawrence E. Jaffe Pension Plan v. Household
Int’l, Inc., 237 F.R.D. 176 (N.D. Ill. 2006). In Jaffe
Pension Plan, letters obtained by a corporation’s share-
holders containing an assessment by the corporation’s
attorney of pending litigation against the corporation
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were held to be protected by the work product privilege
even though the securities laws required that the letters
be provided to the corporation’s independent auditor. As
the Jaffe Pension Plan court stated:

Plaintiffs insist that “[t]he documents at is-
sue here were created ‘pursuant to public
requirements unrelated to litigation,” and
in fact, would have been created regardless
of the litigation.” . . . The court disagrees.
In the absence of any pending or threat-
ened litigation, Household’s counsel would
have had no need to advise [the indepen-
dent auditor] regarding such non-existent
matters. Thus, the Opinion Letters were
prepared “because of” pending or threat-
ened litigation and are protected by the
work product doctrine.

Jaffe Pension Plan, 237 F.R.D. at 181. See Simon wv.
G.D. Searle & Co., 816 F.2d 397, 401 (8th Cir. 1987)
(holding that individual case litigation reserves prepared
by company’s attorney were protected opinion work
product).

111. Waiver or Loss of Privilege

A. The Attorney-Client and Tax Practitioner-Client
Privileges

It is well established that “voluntary disclosure to a
third party waives the attorney-client privilege even if
the third party agrees not to disclose the communica-
tions to anyone else.” Westinghouse Elec. Corp. v. Re-
public of the Philippines, 951 ¥.2d 1414, 1427 (3d Cir.
1991). That principle has been applied specifically to dis-
closures made to independent auditors. First Fed. Sav.
Bank of Hegewisch v. United States, 55 Fed. Cl. 263,
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268-69 (Fed. Cl 2003) (attorney-client privilege was
waived when board minutes containing confidential
communications between board members and outside
counsel were disclosed to outside auditors who were au-
diting company’s financial statements); Gutter v. E.I
Dupont de Nemours & Co., 1998 WL 2017926 *5 (S.D.
Fla. 1998) (attorney-client privilege for legal opinion let-
ters and litigation reports to the board of directors was
waived when disclosed to independent auditor); In re
Pfizer Inc. Sec. Litig., 1993 WL 561125 *7 (S.D.N.Y.
1993) (“Pfizer cannot assert attorney-client privilege for
any documents that were provided to its independent
auditor. Disclosure of documents to an outside accoun-
tant destroys the confidentiality seal required of com-
munications protected by the attorney-client privilege”);
see also Cavallaro, 284 F.3d at 247-49 (attorney-client
privilege was waived when communications were dis-
closed to outside accountants who were not retained to
facilitate legal advice by attorneys).

Since the tax practitioner privilege created by § 7525
mirrors the attorney-client privilege, it, too, may be
waived by disclosure to a third party. See United States
v. BDO Seidman, 337 F.3d 802, 810 (7th Cir. 2003) (“the
§ 7525 privilege is no broader than that of the attorney-
client privilege”); Doe v. KPMG, LLP, 325 F. Supp. 2d
746, 752 (N.D. Tex. 2004) (Court must “look to the law of
attorney-client privilege to inform its interpretation of
the taxpayer-federally authorized tax practitioner privi-
lege.”).

Textron argues that providing the tax accrual work-
papers to E&Y did not waive the protection of either pri-
vilege and it seeks to distinguish the cases holding that
disclosure to an outside auditor waives the attorney-
client privilege on the ground that those cases were de-
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cided prior to the enactment of § 7525. More specifically,
Textron argues that, because it occasionally revises its
reserves based on the opinions of the independent audi-
tor, the auditor’s review of Textron’s workpapers should
be viewed as performed in connection with providing
“tax advice” to Textron and, therefore, it is privileged
under § 7525. That argument is creative but not persua-
sive because it ignores reality to describe an independent
auditor responsible for reporting to the investing public
whether a company’s financial statements fairly and ac-
curately reflect its financial condition, as providing “tax
advice” to the company when the auditor seeks to de-
termine the adequacy of amounts reserved by the com-
pany for contingent tax liabilities.

In short, any attorney-client privilege or tax practi-
tioner privilege that attached under § 7525 was waived
when Textron provided its workpapers to E&Y.

B. The Work Product Privilege
1. Wawer

Since the work product privilege serves a purpose
different from the attorney-client or tax practitioner pri-
vileges, the kind of conduct that waives the privilege also
differs.

The purpose of the attorney-client and tax practition-
er privileges is to encourage the full and frank discussion
necessary for providing the client with sound advice.
That purpose is achieved by guaranteeing that confiden-
tial communications between the client and the advisor
will remain confidential. Since disclosure to a third party
is inconsistent with a claim of confidentiality, such disclo-
sure waives the privilege.

By contrast, the purpose of the work product privi-
lege is to prevent a potential adversary from gaining an
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unfair advantage over a party by obtaining documents
prepared by the party or its counsel in anticipation of
litigation which may reveal the party’s strategy or the
party’s own assessment of the strengths and weaknesses
of its case. Accordingly, only disclosures that are incon-
sistent with keeping the information from an adversary
constitute a waiver of the work product privilege. Gutter,
1998 WL 2017926 *3 (S.D. F1. 1998) (“While disclosure to
outside auditors may waive the attorney-client privilege,
it does not waive the work product privilege”). As the
First Circuit stated in United States v. Massachusetts
Institute of Technology, (“MIT”), 129 F.3d 681 (1st Cir.
1997):

The [attorney-client] privilege . . . is de-
signed to protect confidentiality, so that
any disclosure outside the magic circle is
inconsistent with the privilege; by contrast,
work product protection is provided
against “adversaries,” so only disclosing
material in a way inconsistent with keeping
it from an adversary waives work product
protection.

129 F.3d at 687 (collecting cases). See Jaffe Pension
Plan, 237 F.R.D. at 183 (“[T]he work product privilege
may be waived by disclosures to third parties ‘in a man-
ner which substantially increases the opportunity for po-
tential adversaries to obtain the information.” ”) (citation
omitted); In re Raytheon Sec. Litig., 218 F.R.D. at 360
(D. Mass. 2003) (“[Dlisclosure of a document to third
persons does not waive the protection unless it has sub-
stantially increased the opportunity for potential adver-
saries to obtain the information.”).

Most courts considering the question have held that
disclosure of information to an independent auditor does
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not waive the work product privilege because it does not
substantially increase the opportunity for potential ad-
versaries to obtain the information. In re JDS Uniphase
Corp. Sec. Latig., 2006 WL 2850049 (N.D. Cal. 2006)
(work product protection not waived when protected
board minutes were disclosed to the independent audi-
tor); Jaffe Pension Plan, 237 F.R.D. at 183 (Because an
independent auditor does not have an adversarial rela-
tionship with the client, “[d]isclosing documents to an
auditor does not substantially increase the opportunity
for potential adversaries to obtain the information.”);
Frank Betz Assocs., Inc. v. Jim Walter Homes Inc., 226
F.R.D. 533, 535 (D.S.C. 2005) (disclosure to independent
auditor of documents supporting reserve for copyright
infringement litigation did not waive work product pro-
tection); Merrill Lynch & Co., Inc. v. Allegheny Energy,
Inc., 229 F.R.D. 441 (S.D.N.Y. 2004) (even though an au-
ditor “must maintain an independent role,” disclosure to
auditor not a waiver of work product privilege because
no likelihood that the independent auditors were a con-
duit to an adversary . . . or that accounting rules would
“mandate public disclosure” of the documents); Gutter,
1998 WL 2017926 *5, *3 (S.D. F1. 1998) (work product
privilege not waived by disclosure to auditor of letters
estimating cost of litigation “since the accountants are
not considered a conduit to a potential adversary” and
“there is an expectation that confidentiality of such in-
formation will be maintained by the recipient.”); In re
Pfizer Inc. Sec. Litig., 1993 WL 561125 *6 (S.D.N.Y.
2003) (no waiver of work product privilege because audi-
tor “not reasonably viewed as a conduit to a potential ad-
versary.”).

In this case, too, the disclosure of Textron’s tax ac-
crual workpapers to E&Y did not substantially increase
the IRS’s opportunity to obtain the information con-
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tained in them. Under AICPA Code of Professional
Conduct Section 301 Confidential Client Information,
E&Y had a professional obligation “not [to] disclos[e]
any confidential client information without the specific
consent of the client.” Furthermore, E&Y expressly
agreed not to provide the information to any other party,
and confirms that it has adhered to its promise. (Weston
Aff. 1 3; Raymond Aff. 1 20.) Even if the AICPA Code
coupled with E&Y’s promise did not establish an abso-
lute guarantee of confidentiality, they made it very un-
likely that E&Y would provide Textron’s “tax accrual
workpapers” to the IRS and they negate any inference
that Textron waived the work product privilege.*

The IRS cites MIT for the proposition that disclosure
to an independent auditor waives work product protec-
tion but that reliance is misplaced because MIT is fac-
tually distinguishable from this case. The documents at
issue in MIT were minutes of meetings of the MIT Cor-
poration and some of its committees relating to bills
submitted by MIT for services rendered pursuant to a
contract with the Department of Defense (DOD). The
documents were requested by the Defense Contract Au-
dit Agency (DCAA) in order to confirm that the bills
were justified and MIT provided the minutes due, in
part, to the fact that DCAA “regulations and practices
offered MIT some reason to think that indiseriminate
disclosure was unlikely.” MIT, 129 F.3d at 683. The First
Circuit assumed, without deciding, that the documents
were protected work product, but held that the docu-

* The IRS points out that Rule 301 provides that it shall not be
construed to relieve an auditor of its obligation to adhere to applica-
ble accounting standards set forth by GAAP or auditing standards
set forth by GAAS, but there is no indication that compliance with
those standards would have required disclosure in this case.
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ments had to be produced in response to an IRS sum-
mons because disclosure had been made to the DCAA, “a
potential adversary.” Id. at 687.

The difference between this case and MIT is that, in
MIT, DOD was MIT’s potential litigation adversary and
DCAA, as DOD’s audit agency, had both an obligation to
DOD to determine whether the amounts charged by
MIT to DOD were correct, and the authority to sue MIT
in order to recover any overcharges. By contrast, in this
case, E&Y was a truly independent auditor that had no
obligation to the IRS to determine whether Textron’s tax
return was correct and no authority to challenge the re-
turn. In this instance, E&Y was seeking, only, to deter-
mine whether the reserve established by Textron to cov-
er the corporation’s contingent tax liabilities satisfied the
requirements of GAAP. Since E&Y was not a potential
Textron adversary or acting on behalf of a potential ad-
versary, and, since E&Y agreed to treat the workpapers
as confidential, disclosure to E&Y did not substantially
increase the likelihood that the workpapers would be
disclosed to the IRS or other potential Textron adversa-
ries. See Merrill Lynch, 229 F.R.D. at 447 (finding no
waiver where company shared internal investigative re-
port of executive’s theft with independent auditor, and
distinguishing MIT: “The First Circuit, for example,
found that the DOD’s audit agency was an adversary be-
cause it could potentially dispute a billing charge and file
suit against MIT, not because of its duty to review MIT’s
accounts.”); see also In re Pfizer Inc. Sec. Litig., 1993
WL 561125 *6 (finding Pfizer’s disclosure to an indepen-
dent auditor not a waiver of work product protection be-
cause “[Pfizer’s independent auditor] is not reasonably
viewed as a conduit to a potential adversary.”).
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2. Overcoming the Privilege

As already noted, the work product doctrine creates
only a qualified privilege that may be overcome by a
showing of (1) “substantial need” for the protected doc-
uments, and (2) an inability to otherwise obtain the in-
formation contained therein or its substantial equivalent
without “undue hardship.” Fed. R. Civ. P. 26(b)(3).

While establishing that protected documents relate
to a legitimate IRS investigation may satisfy the “rele-
vancy” requirement of § 7602, it is insufficient to estab-
lish the “substantial need” showing necessary to over-
come the work product privilege. See Davis v. Emery
Air Freight Corp., 212 F.R.D. 432, 436 (D. Me. 2003)
(“the fact that the documents sought might be relevant
to [plaintiff’s] claims is not enough under Rule
26(b)(3).”). That is especially true in the case of opinion
work product, which consists of the “mental impressions,
conclusions, opinions or legal theories” of attorneys,
where the party seeking the materials must meet a
heightened burden. See Upjohn, 449 U.S. at 401-2 (“a far
stronger showing of necessity and unavailability by other
means . . . would be necessary to compel disclosure” of
attorneys’ notes and memoranda regarding oral state-
ments of witnesses which “reveal the attorneys’ mental
processes in evaluating the communications”); see also
Fed. R. Civ. P. 26(b)(3) (“In ordering discovery . . . the
court shall protect against disclosure of the mental im-
pressions, conclusions, opinions, or legal theories of an
attorney or other representative of a party concerning
the litigation.”).

Here, the IRS has failed to carry the burden of de-
monstrating a “substantial need” for ordinary work
product, let alone the heightened burden applicable to
Textron’s tax accrual workpapers, which constitute opi-
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nion work product. While the opinions and conclusions of
Textron’s counsel and tax advisers might provide the
IRS with insight into Textron’s negotiating position
and/or litigation strategy, they have little bearing on the
determination of Textron’s tax liability.” The determina-
tion of any tax owed by Textron must be based on fac-
tual information, none of which is contained in the work-
papers and all of which is readily available to the IRS
through the issuance of IDRs and by other means. The
opinions of Textron’s counsel, either favorable or unfa-
vorable, would have little to do with that determination,
and forced disclosure of those opinions would put Tex-
tron at an unfair disadvantage in any dispute that might
arise with the IRS, just as requiring the IRS to disclose
the opinions of its counsel regarding areas of uncertainty
in the law or the likely outcome of any litigation with
Textron would place the IRS at an unfair disadvantage.
See e.g. Delaney, Migdail & Young, Chartered v. IRS,
826 F.2d 124, 127 (D.C. Cir. 1987) (upholding IRS asser-
tion of work product privilege over “IRS memos ad-
vis[ing] the agency of the types of legal challenges likely
to be mounted against a proposed program, potential de-
fenses available to the agency, and the likely outcome.”).

Conclusion

For all of the foregoing reasons, the government’s
petition to enforce the summons is denied.

It is so Ordered.

> At the evidentiary hearing, the IRS argued that it is entitled to
the tax accrual workpapers because the hazards of litigation percen-
tages would assist in determining whether Textron owes a penalty
for underpayment of taxes. Since the IRS has not even asserted that
Textron owes any further tax, this argument is premature, at best.
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APPENDIX D

UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

No. 07-2631

UNITED STATES OF AMERICA, Petitioner,
Appellant,

.

TEXTRON INC. AND SUBSIDIARIES, Respondent,
Appellant

Sept. 16, 2009

Before: LYNCH, Chief Judge, TORRUELLA,
BOUDIN, LIPEZ and HOWARD, Circuit Judges.

Textron, Inc. and Subsidiaries have filed a petition to
stay mandate pending the timely filing and resolution of
a petition for certiorari. Such petitions are not granted
as a matter of course but require a judgment about like-
lihood of a grant and a showing of “good cause.”

Textron suggests that the likelihood of a grant of cer-
tiorart is high and that irreparable injury will result in
its absence. The likelihood of certiorar: is difficult to
predict: although the case is certainly important to the
IRS and companies that file audited financial statements
and are thereafter engaged in tax controversies, the rul-
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ing in favor of the IRS is limited to materials prepared in
the ordinary course of business and disclosed to auditors,
since undisclosed materials generated by lawyers within
the corporation are normally protected by the attorney
client privilege regardless of whether prepared in antici-
pation of litigation. Nevertheless, the work product privi-
lege finds its origins in a Supreme Court decision that
has not often been revisited by the Court and there is
some difference in the interpretations adopted in differ-
ent circuits even though the two that have addressed tax
audit work papers both favor the IRS. Since certiorari is
at least a possibility and in the present circumstances
disclosure pendente lite could deprive Textron of the
most effective protection as to the documents at issue,
we grant the stay on the customary terms.

On motion of appellee Textron Inc. and Subsidiaries
for an order staying mandate, the issuance of the
mandate is hereby stayed pending the filing of a timely
petition for certiorar: and, if a timely petition for certi-
orart is filed within 90 days of the date of this order,
pending a resolution of the petition by the Supreme
Court. If the petition for certiorari is denied, the
mandate shall issue forthwith. If the petition is granted,
the stay of mandate shall continue until disposition of the
case by the Supreme Court. Counsel for appellee Tex-
tron Inc. and Subsidiaries is directed to promptly notify
the Clerk of this court both of the filing of any such peti-
tion for certiorart and its disposition.

It is so ordered.
By the Court:

/s/ Richard Cushing Donovan, Clerk
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