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EASTERN DISTRICT OF TEXAS 

SHERMAN DIVISION 
 

BEMONT INVESTMENTS, L.L.C., 
by and through its Tax Matters 
Partner, 
 
and 
 
BPB INVESTMENTS, LC by and 
through its Tax matters Partner, 
 
                                   Plaintiffs, 
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Case No. 4:07cv00010-MHS-DBB 
(consolidated) 
 
Honorable Michael Schneider 
 
Honorable Don D. Bush, M.J. 

 
PLAINTIFF’S RESPONSE TO UNITED STATES’ MOTION TO EXCLUDE 

EXPERT TESTIMONY OF DAVID WEISBACH AND ETHAN YALE 



Plaintiffs Bemont Investments, LLC and BPB Investments, LC (collectively, “Plaintiffs”) 

oppose the Government’s Motion to Exclude Expert Testimony of David Weisbach and Ethan 

Yale (“Motion”) because both Weisbach and Yale will provide reliable, relevant testimony in 

compliance with Fed. R. Evid. 702, and because none of their proposed testimony consists of 

impermissible legal conclusions or argument.  In support of this Response, Plaintiffs state as 

follows: 

I. INTRODUCTION 

The Government’s Motion is based on a single, flawed argument.  Relying entirely on the 

Stobie Creek case, the Government contends that Weisbach’s and Yale’s expert testimony must 

be excluded because they puportedly offer what the Government calls “legal argument.”  

(Motion at 1.)  The Government is wrong.  Weisbach is offering testimony regarding industry 

standards of care as it relates to the issuance of tax opinions and whether or not the tax opinions 

at issue in this case satisfied those standards.1  Experts routinely testify as to industry standards 

of care.  Weisbach explicitly is not opining on whether or not the tax opinions at issue here were 

substantively and legally correct.  Weisbach offered nearly identical testimony recently that was 

admitted and relied on by the court in Southgate Master Fund, L.L.C. v. United States of 

America2.   

Yale is offering testimony on IRS Notice 2000-44.3  Notice 2000-44 describes “Son of 

BOSS” transactions which the Government argues are “substantially similar” to the transactions 

as issue here.  Notice 2000-44 is not a statute or regulation—it is an IRS pronouncement.  Yale 

explains the transaction at issue in Notice 2000-44 and then compares it to the transaction here.  

                                                 
1 4:07-cv-00009-MHS-DDB, Doc. No. 140, Ex. 1. 
2 Southgate Master Fund, L.L.C. v. United States of America, No. 3:06-CV-2335-K, -- F. Supp. 2d --, 2009 WL 
2634854 at *42, *75 (N.D. Tex. August 18, 2009).  
3 4:07-cv-00009-MHS-DDB, Doc. No. 140, Exs. 2-3. 



- 3 - 

Yale does not offer a legal opinion of any kind.  Indeed, Yale gives testimony on Notice 2000-44 

that is similar in kind to that offered by the Government’s expert, Bruce Dubinsky.  The 

difference between the two experts, and why Yale’s testimony is admissible and Dubinsky’s is 

not, is that Yale is qualified to offer his testimony—the Government admits that both Weisbach 

and Yale are qualified experts—while Dubinsky is not.   

II. ARGUMENT 

The Government’s argument is based on the straw man that Weisbach and Yale are 

offering testimony that amounts to stating “conclusions of law.” (Motion at 2-3.)  Neither 

Weisbach nor Yale offer prohibited conclusions of law; indeed, testimony similar to that offered 

by Weisbach and Yale is routinely admitted and considered by courts.4 

Here, Weisbach will provide opinion testimony on the professional standards in the tax 

community for rendering tax advice and whether Plaintiffs’ tax experts here complied with those 

standards.   Weisbach’s testimony is relevant to the issue of whether penalties should be imposed 

due to Plaintiffs’ tax treatment of the transactions at issue.  A defense to the penalties here is that 

Plaintiffs had reasonable cause for their tax treatment of the transactions at issue; reasonable 

cause can be shown by reliance on the advice of a professional tax advisor.  26 C.F.R. § 1.6664-

4(b) & (c)(1).  Weisbach will provide testimony relating to whether the tax advice given to 

Plaintiffs was of the nature and quality upon which a taxpayer normally could rely.  This is 

ultimately a factual, not a legal issue and is consequently a proper subject for expert testimony.5  

                                                 
4   See Southgate,  2009 WL 2634854 at *42 (admitting uncontested expert testimony of David Wesibach regarding 
tax opinion professional standards and whether such standards were satisfied).   
5 Boyle v. United States, 469 U.S. 241, 249 n.8 (1985) (“Whether the elements that constitute ‘reasonable cause’ are 
present in a given situation is a question of fact, but what elements must be present to constitute ‘reasonable cause’ 
is a question of law”); Valley Ice & Fuel Co. v. United States, 30 F.3d 635, 641 (5th Cir. 1994) (citing Boyle); 
Swayze v. United States, 785 F.2d 715, 717 (9th Cir. 1986) (holding that factual issues for the jury existed regarding 
whether tax attorneys conduct met ethical and professional standards). 
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Indeed, Expert testimony regarding professional standards is not out of the ordinary in similar 

situations.6 

The Government erroneously relies on Stobie Creek in arguing that Weisbach’s 

testimony should be excluded.  (Motion at 4.)  First, unlike the testimony at issue in Stobie 

Creek7, Weisbach does not address the reasonableness of the Government’s substantive legal 

position; Weisbach’s testimony is limited to discussing the applicable professional standards ad 

whether the tax opinions at issue here complied with those professional standards.  Weisbach’s 

testimony is simply different in purpose and substance than that at issue in Stobie Creek.  

Second, Stobie Creek is not controlling authority in this action.  Indeed, there is explicit, contrary 

authority from this Circuit and other courts acknowledging the admissibility and worth to the 

Court of testimony such as Weisbach’s.8  Finally, Stobie fails to take into account the importance 

of compliance with professional standards in the “reasonable cause” inquiry under 26 U.S.C. § 

6664, related regulations, and case law.  Because reasonable reliance on professional advice is a 

defense to penalties, a factual analysis of the competence of the professional advisor who 

rendered tax advice is often required, and expert testimony is extremely helpful—indeed  

necessary—in determining what the professional standards were for such advice during the 

relevant time period.9  Weisbach’s testimony goes directly to this issue. 

                                                 
6 See Streber v. Hunter, 221 F.3d 701, 724 (5th Cir. 2000) (discussing attorney’s expert testimony regarding the 
professional standard of care in a tax case); Diversified Graphics, Ltd. v. Groves, 868 F.2d 293, 296 (8th Cir. 1989) 
(discussing expert testimony regarding AICPA accounting standards for provision of management advisory 
services); Vucinich v. Paine Webber Jackson & Curtis, Inc., 803 F.2d 454, 461 (9th Cir. 1986) (regarding expert 
testimony on the professional standard of care for brokers). 
7 Stobie Creek Investments, LLC v. United States, 81 Fed. Cl. 358 (2008). 
8Klamath Strategic Investment Fund v. United States, 472 F. Supp. 2d 885 (E.D. Tex. 2007) (opinion regarding 
professional standards and compliance with same admissible in entirety); Southgate, 2009 WL 2634854 at *42; see 
also Murfam Farms, LLC v. United States, No. 06-245T, 2008 WL 4725468 at *6-*7 (Fed. Cl. Sept. 19, 2008) 
(striking certain legal conclusions but finding factual analysis admissible); Fidelity International Currency Advisor 
A Fund, LLC v. United States, No. 05-40151 (D. Mass. July 8, 2008) (Rec. Doc. No. 304) (admitting testimony on 
whether opinions were objectively reasonable). 
9 See Arberg v. C.I.R., T.C. Memo 2007-244, 2007 WL 2416230 at *19 (U.S. Tax Ct. August 27, 2007) (making the 
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Yale’s testimony will address the factual dissimilarity between the case at issue in Notice 

2000-44 and this case.  As the Government has acknowledged, Yale’s testimony is not a legal 

opinion, it is intended to assist the Court in understanding the admittedly complex transactions 

that underlie this case and the different, though also complex, transactions that underlie Notice 

2000-44.  Both transactions have tax implications and Yale applies his tax expertise in analyzing 

the transactions.  The Government clearly believes such testimony is admissible and useful for 

the Court since Dubinsky, one of the Government’s experts, purports to offer testimony similar 

to Yale.  However, as discussed more fully in Plaintiff’s motion to exclude Dubinsky, he has no 

relevant tax expertise that he applies to his analysis to Notice 2000-44 and this transaction.  So, 

while Yale’s testimony is admissible, Dubinsky’s opinion testimony should be excluded.  

III. CONCLUSION 

For all of the above reasons, Plaintiffs respectfully request that the Court deny the 

Government’s Motion to Exclude Expert Testimony of David Weisbach and Ethan Yale because 

both of these witnesses will provide reliable, relevant testimony in compliance with Fed. R. Evid. 

702.  Southgate requests all such further and additional relief to which it may be entitled. 

                                                                                                                                                             
competence of the professional advisor an explicit requirement for reasonable reliance). 
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Dated: November 17, 2009    Respectfully submitted, 
 
     /s/ M. Todd Welty 
     M. Todd Welty 
     State Bar No. 00788642 
     Lezlie B. Willis 
     State Bar No. 24013763 
     Laura L. Gavioli 
     State Bar No. 24055538 
     Sonnenschein Nath & Rosenthal LLP 
     2000 McKinney Avenue, Suite 1900 
     Dallas, Texas 75201 
     Telephone:  (214) 259-0953 
     Facsimile:  (214) 259-0910 
     twelty@sonnenschein.com 
     lwillis@sonnenschein.com 
     lgavioli@sonnenschein.com  
     ATTORNEYS FOR PLAINTIFFS 
     BEMONT INVESTMENTS, L.L.C. AND 
     BPB INVESTMENTS, LC 
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CERTIFICATE OF SERVICE 

I hereby certify that on this the 17th day of November 2009, I electronically filed the 

foregoing pleading with the Clerk of the Court using the ECF system which will send 

notification of the filing to all counsel of record. 

 

       /s/ M. Todd Welty     
       M. Todd Welty   

 


