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The Honorable Roger Vinson Deep-Sixes ESC
by James M. Peaslee



To the Editor:

Much attention has been paid this week to the decision of Judge Vinson, of the U.S. District Court for the Northern
District of Florida, holding that the individual insurance mandate included in the Patient Protection and Affordable
Care Act as amended by the Health Care and Education Reconciliation Act (Act) is unconstitutional as falling
outside of the scope of the commerce clause.

The opinion is noteworthy for the tax bar because Judge Vinson goes on to conclude that the insurance-related
parts of the Act cannot be severed from the rest, so that the entire Act, including the revenue raisers, is void. (He
specifically mentions the new section 1099 reporting rules as an example of a non-severable provision that is
unrelated to insurance.) To quote from the opinion, "The Act, like a defectively designed watch, needs to be
redesigned and reconstructed by the watchmaker."

One of the revenue raisers in the Act is section 7701(o), the economic substance codification measure, and its
associated penalties. If the Supreme Court ultimately agrees with Judge Vinson's reasoning with respect to both
the commerce clause issue and severability (obviously far from a foregone conclusion), then ESC, or at least this
version of it, would fall away. It would be interesting to see if the watchmakers (including the Republican-controlled
House) would then pass it again. At the least, they would have a chance to take a second look, which many would
welcome.

Sincerely,

James M. Peaslee
Cleary Gottlieb Steen &
Hamilton LLP
Feb. 3, 2011

Tax Analysts Information
Jurisdiction: United States

Subject Areas:
 
Tax policy issues
Tax system administration issues

Magazine Citation: Tax Notes, Feb. 7, 2011, p. 715; 130 Tax Notes 715 (Feb. 7, 2011)
Author: Peaslee, James M.

Institutional Author: Cleary Gottlieb Steen & Hamilton LLP
Tax Analysts Document Number: Doc 2011-2381
Tax Analysts Electronic Citation: 2011 TNT 25-10

© Tax Analysts (2011)

James M. Peaslee comments on a case in which Judge Roger Vinson rules against the bill containing the
revised economic substance codification provision.


