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IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

_____________________________ 

 

JOANNE B. PAYNE, 

 

Petitioner-Appellee 

 

v. 

 

COMMISSIONER OF INTERNAL REVENUE 

 

Respondent-Appellant 

___________________________ 

 

ON APPEAL FROM THE DECISION OF THE 

UNITED STATES TAX COURT 

____________________________ 

 

BRIEF AS AMICUS CURIAE OF THE CENTER FOR 

THE FAIR ADMINISTRATION OF TAXES IN 

SUPPORT OF PETITIONER-APPELLEE 

JOANNE B. PAYNE 

____________________________ 

 

I. INTRODUCTION 

 

A.  The Center for the Fair Administration of Taxes 

The Center for the Fair Administration of Taxes (“CFAT”) submits this 

Brief as Amicus Curiae.  CFAT is a not for profit organization whose purpose is to 

promote the fair administration of the tax laws.  Its primary activity at the present 

time is filing briefs as amicus curiae in tax-related cases throughout the United 

States.   CFAT works closely with Chapman University School of Law and, 
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through that school’s Appellate Tax Clinic, offers its students the opportunity to 

assist in the preparation of the amicus curiae briefs filed by CFAT.   A. Lavar 

Taylor, the Director of CFAT and Adjunct Professor of Law at Chapman, has over 

29 years of experience in the handling of tax controversies, both in the government 

and in private practice. 

B. Reasons Why CFAT Desires to File a Brief as Amicus Curiae 

in Support of Petitioner-Appellee  

 CFAT offers this Brief as Amicus Curiae in support of Petitioner-Appellee 

because CFAT believes that the efforts by the IRS to impose a two year limit on 

the filing of so-called “innocent spouse” claim under section 6015(f) of the Internal 

Revenue Code (26 U.S.C.) are contrary to the sound administration of the tax laws.  

CFAT discusses several points in its Brief as Amicus Curiae  which are not made 

in either the Brief for the Appellee or in the Brief as Amicus Curiae submitted on 

behalf of Heather Coulter, both of which were reviewed by CFAT prior to the 

filing of the present Motion..  

 

 In addition, CFAT discusses additional fact patterns, so that the Court can 

better understand how the two year period contained in the Treasury Regulation  

which was struck down by the Tax Court in the present case affects existing and 

potential claimants under section 6015(f). 
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II. ARGUMENT 

A. The Statutory Language Is Clear and The Third Circuit’s 

Rationale in the Manella Case is Faulty 

The language of subsection 6015(f)(26 U.S.C.) is strikingly simple and 

unremarkable (except for the fact that the Tax Code actually resorts to notions of 

equity). This language makes clear that the Secretary must take into account “all 

the facts and circumstances” in deciding whether to grant relief under subsection 

6015(f).  The statutory language does not permit the Secretary to take into account 

only "some" of the facts and circumstances in deciding whether to grant relief 

under section 6015(f). Nor does the statutory language permit the Secretary to take 

into account just one particular fact or circumstance in deciding whether to grant 

relief under section 6015(f). 

 The Treasury Regulation struck down by the Tax Court below, Treas. 

Reg. §1.6015 5(b),  requires the Secretary to take into account only a single fact if 

a taxpayer’s request for relief under section 6015(f) is submitted to the IRS more 

than two years after the commencement of "collection activity" as that term is 

defined in the regulations.  In other words, if a taxpayer submits a request for relief 

under section 6015(f) more than two years after the start of "collection activity" as 

that term is defined in the regulations, then under Treas. Reg. §1.6015 5(b) the 

Secretary, in deciding whether to grant relief under section 6015(f),  takes into 

account only the fact that the request was submitted more than two years after the 
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start of collection activity. All other "facts and circumstances" are ignored by the 

Secretary, per the Treasury Regulation. 

A clearer violation of the statutory mandate by a Treasury Regulation would 

be difficult to imagine.  The phrase "all the facts and circumstances" is clear.  It 

means all the facts and circumstances, not just the fact that a certain amount of 

time has passed since the start of “collection activity” before the taxpayer/claimant 

submitted a claim for relief under section 6015(f).   

The Third Circuit, in its recently issued opinion in Manella v.Commissioner, 

-- F.3d --, 2011 U.S. App. LEXIS 1182 (3
rd

 Cir. January19, 2011), rejected the 

argument that the statutory language of subsection 6015(f), which requires the 

Commissioner to consider “all the facts and circumstances” in deciding whether to 

grant relief under that subsection, is inconsistent with the Treasury Regulation 

struck down by the Tax Court below . In support of its position, the Third Circuit 

pointed out that subsection 6015(b) also requires the Commissioner to take into 

account “all the facts and circumstances” in deciding whether to grant relief under 

that subsection, while simultaneously imposing by statute the very same two year 

limitations period that the Commissioner seeks to impose by Treasury Regulation 

on claims submitted under subsection 6015(f). 
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The Third Circuit’s rationale is faulty and completely miscomprehends the 

purpose of the two year limitations period imposed under subsection 6015(b) and 

the purpose of the “all the facts and circumstances” language which is common to 

both subsections. The two year limitations period imposed under subsection 

6015(b) does not preclude the Commissioner from considering the amount of time 

that has passed prior to the date on which the taxpayer claiming relief under 

subsection 6015(b) has submitted their claim for relief or from considering whether 

the failure of the taxpayer to submit a claim for relief under subsection 6015(b) at 

an earlier date has somehow prejudiced the Commissioner. 

Take the following hypothetical. Suppose a taxpayer who desires to claim 

relief under subsection 6015(b) has just received a notice from the IRS which 

constitutes “collection activity” which triggers the running of the two year 

limitation period contained in subsection 6015(b). The taxpayer knows that their 

former spouse will oppose the granting of relief under subsection 6015(b) and 

knows that the former spouse has information which, if provided to the IRS, would 

be detrimental to the taxpayer’s claim that they are entitled to relief under 

subsection 6015(b). The taxpayer also knows that their former spouse has a 

terminal illness which is likely to lead to the death of the former spouse within 18 

months. If the taxpayer/claimant delays the submission of the claim for relief under 

subsection 6015(b) for 18 months until after their former spouse has passed away, 
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primarily for the purpose of precluding the Commissioner from obtaining 

information from the former spouse, the Commissioner may take the 

taxpayer/claimant’s delay into account in deciding whether to grant relief under 

subsection 6015(b), notwithstanding the fact that the claim for relief under 

subsection 6015(b) was submitted within the two year statutory limitations period 

contained in that subsection. The sole purpose of the two year limitations period in 

subsection 6015(f) is to set a point in time after which the Commissioner does not 

need to consider any of the facts and circumstances (such as whether the taxpayer 

has unnecessarily delayed the submission of their claim to the detriment of the 

Commissioner). Until the point in time passes where two years from the start of 

“collection activity” has expired, the Commissioner is legally required to consider 

“all the facts and circumstances” in determining whether the taxpayer/claimant is 

entitled to relief under subsection 6015(b). Those facts and circumstances include 

the amount of time that passed before the submission of the claim for relief to the 

Commissioner and any prejudice that has resulted from any delay by the taxpayer 

in submitting their claim for relief under subsection 6015(b). 

Subsection 6015(f), by contrast, contains no limitations period which allows 

the Commissioner to simply refuse to consider all of the facts and circumstances 

relating to the claim for relief. Thus, the question of whether the taxpayer has 

unnecessarily delayed the submission of a claim under subsection 6015(f) to the 
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detriment of the Commissioner remains relevant to a determination of whether the 

taxpayer/claimant is entitled to relief under subsection 6015(f) well beyond the two 

year limitations period which applies to claims submitted under subsection 6015(b) 

but which does not apply to claims under subsection 6015(f). 

In the present case (and in both the Lantz and Manella cases), the 

Commissioner did not simply refuse to look at the facts of the case in denying the 

taxpayer’s claim for relief under subsection 6015(f), as the Commissioner would 

have done in denying a claim submitted under subsection 6015(b) after the 

expiration of the statutory two year limitations period contained in that subsection. 

Rather, the Commissioner stipulated that, but for the fact that two years from the 

start of “collection activity” had passed before the taxpayer submitted their claim 

for relief under subsection 6015(f), the taxpayer was entitled to relief from joint 

liability. Based on the Commissioner’s concession, the statutory language of 

subsection 6015(f) does not support the Commissioner’s denial of the Petitioner-

Appellee’s claim for relief under that subsection. "All" the facts and circumstances 

means all. Not some, not a few, not just one. 

B. The Third Circuit’s Opinion in Manella is Internally Inconsistent 

The majority opinion in Manella v. Commissioner, supra, is internally 

inconsistent. First, the majority opinion holds that the Commissioner has the 

authority to impose by regulation the same “absolute” two year limitations period 
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on claims submitted under subsection 6015(f) that applies to claims submitted 

under subsections 6015(b) and (c), even though subsection 6015(f) does not 

contain any language imposing such a limitations period. Then the majority 

remands the case back to the Tax Court for consideration of the question of 

whether the “absolute” two year rule imposed by the Treasury Regulation in 

question should be subject to equitable tolling.  

This makes no sense whatsoever. The regulation promulgated by the 

Commissioner which imposes the two year limitations period on claims submitted 

under subsection 6015(f) does not provide for equitable tolling of the two year 

limitations period contained in that regulation. If that regulation is valid, there is no 

place for “equitable tolling” in cases such as Manella, even though the allowing of 

equitable tolling in these types of cases would be better than an absolute two year 

limitations period from the standpoint of the fair administration of the tax laws. 

This is particularly true given the Supreme Court’s latest refusal to extend the 

concept of “equitable tolling” to deadlines imposed under the Internal Revenue 

Code. See United States v. Brockamp, 519 U.S. 347 (1997). 

By allowing the taxpayer to raise an equitable tolling argument on remand, 

the Third Circuit has implicitly acknowledged that their own reasoning in 

upholding the Commissioner’s regulation is faulty. Either the Commissioner can 
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impose by regulation a two year statute of limitations on the submission of claims 

for relief under subsection 6015(f) identical to the statutory two year statutes of 

limitation imposed under subsections 6015(b) and (c), or he cannot do so. By 

allowing the argument of equitable tolling to be raised on remand, the Third 

Circuit has effectively joined the camp of the courts who have concluded that the 

Commissioner may not do so, even though they claim otherwise in their opinion. 

C. Practical Observations Regarding the Submission of Claims 

Under Subsection 6015(f) 

Amicus offers the following practical observations regarding the submission 

of claims under subsection 6015(f), based on the experience of the undersigned 

counsel. First, as the end of the ten year statute of limitations on collection 

imposed by Internal Revenue Code section 6502(a) approaches, there is a very 

strong disincentive to submit a claim for relief under subsection 6015(f). The 

submission of such a claim by the taxpayer will suspend the running of the ten year 

statute of limitations on collection imposed under section 6502(a). See section 

6015(e)(2). Many taxpayers would rather let the statute of limitations on collection 

expire than incur the time and expense of submitting a claim for relief under 

subsection 6015(f), knowing that, if the statute of limitations on collection expires, 

they are done dealing with the IRS and knowing that a claim for relief under 

subsection 6015(f) may or may not be successful. Thus, as more time passes, and 
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the expiration of the statute of limitations on collection draws closer for a taxpayer, 

the taxpayer is less likely to submit a claim for relief under subsection 6015(f). 

This fact does not negate the very real need for taxpayers to have the ability 

to submit claims for relief under subsection 6015(f) beyond the two year 

limitations period contained in the regulation declared invalid below by the Tax 

Court. But this fact does negate any assertion that the Commissioner may be 

“swamped” with claims under subsection 6015(f) after many years, near the end of 

the ten year statute of limitations on collection. 

Furthermore, as noted in the Amicus Brief submitted on behalf of Heather 

Coulter, there are times when the start of “collection activity” which triggers the 

two year statute of limitations under the regulation does not occur until seven or 

eight years into the ten year statute of limitations on collection. It makes no sense 

to allow those taxpayers to submit claims for relief under subsection 6015(f) after 

many years and at such a late date while prohibiting those taxpayers who received 

the notice triggering the start of “collection activity” at a much earlier date from 

filing a claim for relief, merely because of the passage of time. 

Second, there are a small number of cases each year in which the 

Commissioner refers the matter to the Department of Justice for the filing of a suit 

to reduce the assessment(s) made by the IRS to judgment. See, e.g., United States 
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v. Zolla, 724 F.2d 808 (9
th
 Cir. 1984), cert.denied 469 U.S. 830 (1984). The 

undersigned counsel has been involved in two such cases where he asserted a claim 

of innocent spouse relief under subsection 6015(f) as an affirmative defense in 

such a lawsuit. In both cases, the relevant circumstances of the taxpayer for whom 

relief was claimed under subsection 6015(f) had changed shortly before the filing 

of the suit by the government, i.e., there had been a recent divorce or some other 

significant change in their life. There is no valid reason why such taxpayers should 

be denied the opportunity to seek relief under subsection 6015(f). 

D. Other Procedures Promulgated by the Commissioner for the Submission of 

Claims Under Subsection 6015(f) Suffer From the Same Defects As the 

Regulations which the Tax Court Declared Invalid 

The arbitrary  two year limitations period in Treas. Reg. §1.6015 5(b) is not 

the only part of the procedures promulgated by the Commissioner under section 

6015(f) that is inconsistent with the statutory command of section 6015(f).   

Revenue Procedure 2003 61, 2003 2 C.B. 2003,1 at section 4.01, states that a claim 

submitted under subsection 6015(f) will not be considered by the Secretary (even if 

timely submitted under the arbitrary two year rule imposed by the Regulation) 

unless seven specific "threshhold" requirements are met.  Only two of these 

"threshhold" requirements are based on the statutory language in subsection 

6015(f), namely, that a joint return must have been filed and that relief is not 

available under either subsections 6015(b) or ( c). 
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The fact that the Commissioner has barred potential claimants under 

subsection 6015(f) from obtaining relief unless five non-statutory "threshhold" 

requirements are satisfied is every bit as problematical as the Commissioner’s 

arbitrary two year period in Treas. Reg. §1.6015-5(b). The Commissioner is legally 

required to consider all of the facts and circumstances in deciding whether to grant 

or deny a claim for relief under subsection 6015(f).   The Commissioner may not 

consider only certain facts to the exclusion of all other facts.  Yet that is exactly 

what the Commissioner does under Revenue Procedure 2003 61. 

 This is not to say that the five non statutory  "threshhold" factors 

discussed in section 4.01 of Revenue Procedure 2003 61 can not be considered by 

the Commissioner in deciding whether to grant or deny a request for relief under 

subsection 6015(f).  Clearly the Commissioner can consider these factors.  But the 

Commissioner may not preclude the consideration of other factors, which 

conceivably could outweigh the non-statutory "threshhold factors," in deciding 

whether or not to grant relief under subsection 6015(f).2 

E. The Innumerable Fact Patters Which Can Arise Illustrate the Strong 

Practical Need for Taxpayers to be Able to Submit Claims for Relief Under 

Subsection 6015(f) as Long as the Commissioner Seeks to Collect the Taxes 

Which the Commissioner Claims Are Owed 

There is a strong practical need for the Commissioner to take into account all  

facts and circumstances in deciding whether or not to grant a request for relief 
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under subsection 6015(f), (including any prejudice to the Commissioner caused by 

the passage of time between the commencement of collection activity and the 

submission of the claim for relief under subsection 6015(f) and the reasons for 

such passage of time), for as long as the Commissioner seeks to collect the taxes 

which the Commissioner claims are owed. The circumstances under which claims 

for relief under subsection 6015(f) can be filed are too numerous to discuss here. A 

few examples, however, will illustrate the practical need for the Commissioner to 

consider all the facts and circumstances in deciding whether to grant a request for 

relief under subsection 6015(f) for as long as the statute of limitations on collection 

remains open. 

Consider, for example, a situation where a married couple file a joint return 

showing a balance due of $500,000.00 resulting from "phantom income" from the 

foreclosure sale of investment property.  Both spouses are actually aware of the 

debt.  In response to the start of "collection activity" by the Commissioner, they 

enter into an installment agreement of $5,000.00 per month, which means that the 

debt will not be paid for many years (due to accrual of interest and failure to pay 

penalties).  One year  later, the couple obtains a divorce.  The assets split between 

husband and wife at the time of the divorce are de minimis, and the parties agree in 

the divorce decree that the husband will be liable for the income tax debt.  The 

husband continues making  monthly installment payments to the IRS for two years 
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after the divorce, while making monthly alimony payments to his ex wife, along 

with child support payments.  Three years and two months after the start of 

"collection activity" by IRS, the husband dies of a heart attack.   Because the 

husband failed to pay insurance company premiums, his life insurance policies 

lapsed.  His estate is insolvent.  The wife, who has not held a full time job outside 

of the home for many years, is now faced with the prospect of becoming a single 

working mother and remains liable for a large income tax debt. (The allocation of 

the tax debt to the husband in the divorce decree is not binding on the 

Commissioner.) 

Under the Commissioner’s regulations, the wife would be precluded from 

seeking relief under subsection 6015(f) at the time of her husband’s death, even 

though, prior to that time, in the wife’s mind, she had no reason to seek relief under 

section 6015.  Under this fact pattern, the passage of time does not affect the 

Commissioner’s ability to determine whether the wife is entitled to relief under 

subsection 6015(f). 

Even with changed facts, the time element is not particularly relevant. 

Suppose, for example, that the wife received $1 million in life insurance proceeds 

upon the death of the husband.  This fact might affect a decision on whether to 

grant relief under subsection 6015(f).  But the passage of time from the 
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commencement of "collection activity" has little or no relevance in either fact 

pattern. 

By way of contrast, suppose that a husband and wife file a balance due 

return showing $500,000 in unpaid income taxes, which were owed because both 

husband and wife suffered large gambling losses.  Both spouses are aware of the 

debt.  Shortly after filing the return, the couple obtains a divorce.  The wife then 

leaves the country to marry a businessman from Taiwan, which does not have a tax 

treaty with the United States.  She lives outside of the country for four years, while 

retaining her U.S. citizenship.  At the end of the four year period, she divorces her 

second husband and returns to the United States with a net worth of approximately 

$500,000.  The tax debt remains unpaid and has grown to $700,000 due to accrual 

of interest and penalties. After returning to the United States the wife submits a 

claim for relief under subsection 6015(f). 

In this fact pattern the passage of time has more relevance, particularly if the 

Commissioner can show some sort of prejudice as the result of the passage of time.  

But in the absence of the Commissioner suffering from demonstrable prejudice due 

to the passage of time, the passage of time does not strongly support the denial of 

relief.  Even though the passage of time does provide some support for denying the 
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request for relief, the more important factors are why the taxes were not paid in the 

first place and the wife’s net worth upon returning to the United States. 

Finally, consider a situation where husband and wife file a joint return 

showing $100,000 in unpaid taxes.  The husband is abusive, both verbally and 

physically.  The wife, who works at home taking care of their children, normally 

submits to the wishes of the husband out of fear.  The husband takes efforts to 

avoid (or evade) payment of the taxes, but none of these efforts involve the wife.  

But the wife, who is told by her husband that he will physically harm her if she 

ever challenges his financial decisions or tries to end the marriage, takes no steps 

to stop the husband from avoiding (or evading) payment of the taxes.  Nor does she 

take any steps to end the marriage.  Five years after the IRS initiated collection 

activity, the wife finally leaves the husband and enters a battered women’s shelter.  

Three months later, she files a request for relief under section 6015(f). 

Under the Commissioner’s regulation, the wife can not obtain relief under 

section 6015(f).  Yet in this fact pattern, it makes no sense whatsoever to preclude 

the wife from seeking relief under that subsection.  The passage of time merely 

highlights the need by the Commissioner to consider factors other than the passage 

of time in deciding whether to grant relief under subsection 6015(f). 
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There are innumerable additional fact patterns that will be faced by the 

Commissioner in his administering of the innocent spouse provisions.  The fact 

patterns discussed above illustrate the practical need for the Commissioner to take 

into account all of the facts and circumstances, not just some or one of the facts 

and circumstances, in deciding whether to grant in whole or in part a request for 

relief under subsection 6015(f). 

One last point is worth mentioning. When the IRS seeks to reduce an 

assessment to judgment, which normally occurs roughly ten years after the taxes in 

question have been assessed, the taxpayer has the right to litigate the merits of the 

taxes which the IRS claims are owed if the merits have not previously been 

litigated. See, e.g., United States v. Stonehill, 702 F.2d. 1288 (9
th
 Cir. 1983), cert. 

denied 465 U.S. 1079 (1984).. Thus, a taxpayer can litigate the merits of the taxes 

owed many, many years after the events giving rise to the tax assessments have 

occurred. United States v. Stonehill, supra (litigation in the 1970’s and 1980’s 

regarding events occurring in the mid- 1960’s).  Given this fact, there is absolutely 

no reason why those taxpayers who wish to assert a claim for relief under 

subsection 6015(f) late in the day should be denied the opportunity to do so. 

III. CONCLUSION 

 For the reasons set forth above,  Amicus urges the Court to affirm the 

ruling the Tax Court and further urges the Court to expressly hold that the statutory 
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language of section 6015(f) precludes the Commissioner’s use of the two year rule 

set forth in Treas. Reg. §1.6015 5(b) and instead requires the Commissioner to 

consider all the facts and circumstances (including the amount of time that has 

elapsed between the commencement of collection activity and the submission of 

the request for relief under section 6015(f)) in deciding whether to grant a request 

for relief under subsection 6015(f). 

      Respectfully submitted, 

 

Dated: February 11, 2011          /s/A. Lavar Taylor            

      A. Lavar Taylor (714)546-0445 

      Adjunct Professor of Law 

      Chapman University School of Law 

      Director, Center For the Fair  

      Administration of Taxes 

      6 Hutton Centre Drive, Suite 880 

      Santa Ana, CA 92707 
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