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The question of when the acquisition of shares in or the transfer of new business activity to a 
corporation with accrued carryover losses (“loss corporations”) should be classified as an artificial 
transaction has occupied the attention of Israeli courts for almost half a century. Recently the 
Supreme Court has modified its position with regard to the broad issue of artificial transactions. 
This article examines how the implementation of the new rule with regard to the purchase of loss 
corporations or the transfer of new business activity to such corporations. 

The 1960s were witness to the emergence of three lines of reasoning, two judicial and one 
legislative, as to the appropriate test for classifying transactions as artificial. Over time, one (the 
business purpose doctrine) dominated the discourse, one (the standard form doctrine) ceased to 
play a central role, and one (the propriety doctrine) was almost never mentioned. Regarding the 
transfer of new business activity to loss corporations, an addition line of reasoning (the indirect 
ownership doctrine), which served effectively as an exception to the business purpose doctrine, 
was added in the 1970s. 

In these last few years, the Supreme Court has modified its traditional view of artificiality and has 
begun to emphasize the propriety doctrine, alongside the business purpose doctrine. Regarding 
the specific instance of loss corporations, it appeared the law was moving in a similar direction. In 
one case, the Court adopted an approach integrating the three primary doctrines, when it held that 
the business purpose doctrine is subject to the propriety doctrine and that propriety is to be 
determined by reference to the indirect ownership. However, a later case abandoned the indirect 
ownership doctrine, did not mention the propriety doctrine and returned to the business purpose 
doctrine in its original format. 

The article supports the propriety doctrine and calls for its adoption not alongside with but rather 
in place of the business purpose doctrine. With regard to the specific issue of loss corporations, the 
article argues that the courts should abandon not only the business purpose doctrine but also the 
indirect ownership doctrine. In other words, the article argues the law should not necessarily view 
as artificial the acquisition of a loss corporation and the transfer to it of new business activity, even 
when the only reason for doing so was to exploit the corporation’s accrued losses. The article then 
proposes a framework for designing a propriety doctrine for the issue of deducting corporate 
losses following a change of ownership or the transfer of new business activity. 


