
Conclusion
In the years after the publication of Cooper’s

article in 1977, Congress plugged many of the estate
and gift tax loopholes that were exploited by
wealthy taxpayers of that generation. In recent
years, Congress has not attended to new avenues of
estate and gift tax avoidance. Like Jack Nicholson
returning home to his dying father in Five Easy
Pieces, if Cooper returned home to the estate and
gift taxes of 2014, he would find them in need of
major surgery to ensure their survival. These ‘‘five
easy pieces’’ of estate and gift tax reform are offered
here as initial steps to restore the estate and gift
taxes to health.

Addressing International Income
Inequality in a Time of Crisis

By Karen B. Brown

In today’s global marketplace, there is fierce
competition among countries for investment capital
to fuel economic growth. Even among the highly
developed, high-income economies of many of the
OECD member states (including the United States),
political leaders feel pressure to implement or shore
up policies to attract or retain increasingly peripa-
tetic multinational enterprises. Increased invest-
ment by businesses in the form of infrastructure (for
example, bricks-and-mortar locations for produc-
tion), research and development of intellectual
property, organizational and management exper-
tise, etc., is equated with exports of goods and
services, creation of jobs, and technological innova-
tion and dominance. Not surprisingly, tax law has
figured prominently in efforts to provide
investment-friendly locales. Not long ago, to stem
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corporate flight (also known as inversions), Con-
gress created a tax amnesty that allowed U.S. com-
panies to repatriate millions of dollars held offshore
in controlled foreign subsidiaries, and to do so at a
reduced rate of 5.25 percent (down from a top rate
of 35 percent). Although Congress also put in place
legislation designed to increase the tax costs of
future expatriations, some members at the same
time urged lowering the top corporate tax rates to
allow U.S.-based companies to compete on the
same footing as those in lower-tax jurisdictions.
Other high-income countries, such as Canada and
Japan, have lowered their corporate tax rates to well
below the top U.S. rate. Some, such as the United
Kingdom, have worked to mitigate tax laws that
have caused its companies to move to friendlier
(from legal and tax standpoints) locales. In the
United States — the last country that taxes on a
worldwide basis — tax reformers have announced a
willingness to consider, as a part of overall tax
reform, a shift to a territorial regime that would
exempt many types of foreign-source income from
taxation. That change would be part of an effort to
increase the competitiveness of U.S.-based corpora-
tions.

The move from an efficiency-based paradigm
(capital export neutrality) to one focused on com-
petitiveness could be predicted after the OECD
issued its 1998 harmful tax competition report in
which it did not target the practice of any country
that collects significant revenues from tax imposed
on income but imposes a generally applicable effec-
tive tax rate that is lower than another country (for
example, Ireland, which announced the move to a
competitive 12.5 percent rate at that time).1 An
intervening economic crisis and the increased drive
of multinational firms to improve the bottom line
by reducing costs of production, including tax costs,
have placed considerable pressure on the govern-
ments of even relatively high-income countries to
find sufficient revenue to maintain an infrastructure
that supports the social welfare and other needs of
their constituents.

The price of the ensuing rate competition for
investment and business has led to base erosion, as
corporations employ sophisticated strategies to ex-
ploit the gaps between the laws of the multiple
countries to achieve self-help tax minimization.2

Although the United States has been one of the last
holdouts in those ‘‘rate wars,’’ maintaining its top
statutory corporate tax rate of 35 percent, there are
numerous tax reform proposals to couple reduction
of that top rate with overhaul of the international
tax system. This article urges that the United States
not undertake major tax reform without consider-
ing the impact on more vulnerable economies.
Although many regions merit attention, the article
focuses on the member nations of the Caribbean
community. That community remains fragile after
the 2008 world economic crisis. Its proximity to the
United States, a location of strategic importance,
and a strong tradition of trade accords in the form
of the Caribbean Basin Initiative (put in place under
President Reagan and strengthened under subse-
quent administrations) make it an ideal economic
development partner.

The call for an overhaul of the U.S. tax system
with a view toward facilitating a path for invest-
ment in the Caribbean region revives a long-
standing question whether tax laws should be used
to provide incentives for investment. That is espe-
cially true for the United States. It purportedly has
crafted its regime to remove tax rates from the
equation multinationals use to determine where
investment will be located. Departing from the
economists’ dream scenario — a tax code that
promotes production at the most efficient levels —
to pursue any other goal may invite controversy.
However, it is clear that Congress has already
veered onto that road. With the many exceptions to
the capital export neutrality paradigm, the system
provides incentives to invest in low-tax jurisdic-
tions, like Ireland and the Netherlands, through
convoluted corporate structures such as ‘‘Double
Dutch Sandwiches’’ and the like. Attracted by in-
frastructure in place, sophisticated legal systems,
and other benefits of a highly structured and stable
society, multinationals relocate to more highly de-
veloped countries that offer the additional advan-
tage of a lower-than-U.S. tax rate. That leaves little
room for developing countries, such as those in the
Caribbean, to construct successful strategies for
attracting U.S. investment dollars. A desire to rectify

1OECD, ‘‘Harmful Tax Competition: An Emerging Global
Issue,’’ at 20 (1998) (‘‘it is not intended to explicitly or implicitly
suggest that there is some general minimum effective rate of tax
to be imposed on income below which a country would be
considered to be engaging in harmful tax competition’’).

2See, e.g., OECD, ‘‘Addressing Base Erosion and Profit Shift-
ing’’ (2013). Base erosion occurs when multinationals do any of
the following: use mismatches in the international treatment of

hybrid entities to lower or eliminate tax, use antiquated treaty
rules to avoid tax on profits, strip out earnings through use of
related-party debt financing, and or artificially shift profits from
intangibles to lower-tax jurisdictions. A July 2013 base erosion
and profit-shifting action plan offers recommendations or ac-
tions to address the issues systematically, ranging from estab-
lishing international coherence in corporate income taxation, to
preventing treaty abuse and assuring transparency and coop-
eration among tax jurisdictions.
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global inequality may impel a hard look at the role
of tax policies in discouraging real investment in the
Caribbean.

The time has come for the higher-income nations
to consider the ways in which their internal tax laws
disable revenue-raising capacity in the developed
world. If high-income nations are reluctant to em-
brace the idea that tax laws may have a role in
disrupting social injustice, they must at a minimum
acknowledge the part those laws play in contribut-
ing to income inequality in poorer nations, which
the tax neutrality principles many countries have
adopted to promote worldwide efficiency or wel-
fare have done nothing to ameliorate.3 In the case of
the United States, the international tax regime pro-
vides for deferral of tax on offshore earnings of
wholly owned foreign subsidiaries, features lax
transfer pricing and ineffective cost allocation rules,
and allows cross-crediting of foreign taxes to enable
inappropriate reduction of domestic-source income,
all of which provide a disincentive to invest in
developing countries. Instead of being an impetus
for investment in the developing world, those rules
have encouraged resort to low- or no-tax jurisdic-
tions in the developed world.

The call to the United States and other high-
income nations to use their tax regimes to facilitate
investment in developing countries, however, is
met with a familiar objection: The tax laws are
neutral and should not be used to target investment
activity. An additional response relates to the fear
that tax breaks fashioned to encourage investment
in the developing world will lead to a ‘‘race to the
bottom,’’ as countries compete to lower rates. Con-
sidering the serious need of many developing re-
gions, studies of ways in which to provide
investment incentives and protect the integrity of
the host nation are much needed, because alterna-
tives — such as direct aid from the developed to the
developing world — have failed to reach minimal
goals established in the U.N.’s 2012 Millennium
Development Goals.

United States and the Caribbean
The Caribbean is the 19th largest market for U.S.

exports.4 For 2011-2012, the region accounted for 1.4
percent of total U.S. exports. The total value of U.S.

exports to Caribbean countries was $19 billion in
2012, an increase of $311.5 million from the previous
year and an increase of $1.2 billion since 2010.5 In
2010 the value of U.S. exports to the Caribbean grew
27.6 percent (exceeding the growth rate for total
global exports, which was only 19.8 percent).6

In 2012, regarding all countries in the Caribbean
region other than Aruba, Guyana, and Trinidad and
Tobago, the United States had a trade surplus.7
High value exports, like oil, methanol, and valuable
natural minerals, from these three nations account
for the excess value of imports to the United States
over exports from the United States.8

Special tax rules apply to the costs of attending
business meetings or conventions in a country
eligible for Caribbean Basin beneficiary status in
order to encourage convention business in the re-
gion. The more stringent requirements applied to
foreign convention expenses for attendance outside
the region do not apply.9

Other programs supporting the region provide
trade preferences, including duty-free treatment for
some goods exported from the area. Those prefer-
ences were enhanced beginning in 2000 through
new initiatives under the Clinton, Bush, and Obama
administrations.10 Additional preferences have
been extended to Haiti in the aftermath of the
earthquake for some types of apparel and other
products.11

There has been a downward trend in aid to the
region. Amounts budgeted by the Obama adminis-
tration for humanitarian aid and economic devel-
opment have dropped in recent years by more than
20 percent.

Reform Proposals
Recent reform proposals calling for a shift from

worldwide taxation to territoriality would not re-
move the incentive to take advantage of the attrac-
tive tax minimizing structures that accompany
establishment of subsidiaries and other forms of

3A similar complaint has been registered regarding the
impact of environmental regulatory failure on the developing
world. See, e.g., Steven Lee Myers and Nicholas Kulish, ‘‘Grow-
ing Clamor About Inequities of Climate Crisis,’’ The New York
Times, Nov. 17, 2013, at A1 (noting that, after devastating natural
disasters, developing nations are demanding compensation
from developed nations responsible for degradation of the
environment by production and consumption practices).

4This article focuses on the beneficiary nations of the Carib-
bean Basin Initiative: Aruba, the Bahamas, Barbados, Belize, the

British Virgin Islands, the Organization of Eastern Caribbean
States, Guyana, Haiti, Jamaica, and Trinidad and Tobago.

5Office of the U.S. Trade Representative, ‘‘Tenth Report to
Congress on the Operation of the Caribbean Basin Economic
Recovery Act,’’ iii-iv, 14 (Dec. 31, 2013) (hereafter ‘‘10th Re-
port’’).

6Office of the U.S. Trade Representative, ‘‘Ninth Report to
Congress on the Operation of the Caribbean Basin Economic
Recovery Act,’’ 13 (Dec. 31, 2011).

7For those three nations, high-value exports like oil, metha-
nol, and valuable natural minerals account for the excess value
of imports to the United States. 10th Report, supra note 5, at
21-63.

810th Report, supra note 5, at 21-63.
9See section 274(h)(1).
1010th Report, supra note 5, at 3-10.
11Id. at 4-6.
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investment in low-tax regimes in the developed
world. One of the most prominent of the territori-
ality plans, that of House Ways and Means Com-
mittee Chair Dave Camp, R-Mich., is worthy of
examination.12

A snapshot of the Camp proposal is that it would
move to a territorial tax regime for foreign-source
income other than passive income. Dividends paid
to a U.S. parent of an offshore controlled subsidiary
would be eligible for a 95 percent dividends re-
ceived deduction. Combined with a proposed re-
duction in the top statutory corporate tax to 25
percent, that would result in a tax rate of 1.25
percent (a 25 percent tax on 5 percent of the
repatriated dividends). The plan is much like the
so-called tax amnesty in the temporary section 965,
described above, which offered an 85 percent de-
duction for dividends paid by a controlled foreign
corporation to the U.S. parent under circumstances
calling for reinvestment of the repatriated funds.
Economic analysis of the effects of the 2004 repa-
triation holiday found no effect on domestic invest-
ment and a decrease in U.S. jobs, although billions
of dollars were brought back to the United States.13

A territoriality regime of the type proposed by
Camp adds an additional injury because it rewards
investment through foreign subsidiaries in low-tax
developed countries with a low rate on repatriated
funds, without according any compensation to de-
veloping countries for impairment to their revenue-
raising strategies. At a minimum, dedication of a
portion of that revenue from repatriated earnings to
assist developing countries in crafting sound and
competitive regimes should be discussed. Reform
that provides no benefit (and possible detriment) to
the U.S. economy cannot be worthwhile. When
reform that is harmful to the United States also fails
to consider the interests of a strategic trading part-
ner in a region of economic need, it should be
reevaluated.

Other proposals aim to strengthen the U.S. re-
gime by tightening deferral rules and simplifying
the foreign tax credit, such as those circulated by
former Sen. Max Baucus in the fall of 2013. While
they may expand the reach of U.S. tax, the propos-
als place developing nations in the position of
employing only unilateral strategies to attract in-
vestment, when multilateral approaches developed
in partnership with the United States and other
higher-income nations may be more effective. Be-

cause of that weakness, the United States should
consider proposals involving a complete restructure
of the U.S. international tax regime. Worldwide
formulary apportionment, of the variety advanced
by professor Reuven S. Avi-Yonah and others, holds
particular promise to accord a role to the develop-
ing nation in fashioning its own system.

A version of formulary apportionment described
by Avi-Yonah resembles the residual profit-split
transfer pricing method and would require coop-
eration by the major tax authorities of the world.14

Under that plan, worldwide expenses would be
subtracted from worldwide income and a portion of
that net income allocated pro rata to all jurisdictions
in which the multinational incurred expenses. The
residual profit remaining would be allocated on the
basis of destination of sales into the jurisdiction.

Possible pitfalls include the need for virtual
worldwide collaboration among taxing authorities
and pressure to devise allocation of expense and
destination of sales rules that resist easy manipula-
tion by taxpayers. However, the proposal is worthy
of further exploration because it might allow devel-
oping nations to act in tandem with the higher-
income nations to secure a tax base.

12Camp, ‘‘Technical Explanation of the Ways and Means
Discussion Draft Provisions to Establish a Participation Exemp-
tion System for the Taxation of Foreign Income’’ (Oct. 26, 2011).

13Martin A. Sullivan, ‘‘Repatriation Holiday Would Destroy
American Jobs,’’ Tax Notes, Nov. 15, 2010, p. 759.

14Avi-Yonah, Kimberly A. Clausing, and Michael C. Durst,
‘‘Allocating Business Profits for Tax Purposes: A Proposal to
Adopt a Formulary Profit Split,’’ 9 Fla. Tax Rev. 497 (2009).
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