
Resolving Tax Disputes in Canada
by Patrick Lindsay and Salvatore Mirandola

Many tax authorities have become more organ-
ized, more aggressive, and more results-oriented.

The Canada Revenue Agency is no exception. This
article describes the process for tax dispute resolution
in Canada, focusing on common procedural and sub-
stantive issues relevant to multinational enterprises.
This article provides a basic understanding of the steps
involved in resolving a typical tax dispute in Canada.
A chart of the main steps involved in a tax dispute,
and brief comments on each step, is also included.

I. Jurisdiction of Canadian Tax Authorities

The Income Tax Act1 imposes tax on the worldwide
income of every entity resident in Canada2 and im-
poses the following on nonresidents:

• direct tax on Canadian-source income (employ-
ment income, business income, and income from
the disposition of taxable Canadian property)3;
and

• indirect tax, through withholding obligations, on
passive income such as interest, dividends, rents,
and royalties.4

Accordingly, Canadian residents and any nonresi-
dents with Canadian-source income are subject to the
Canadian tax system. When the status of an entity as
resident in Canada is in dispute, the entity will be sub-
ject to the Canadian tax system to resolve the dispute.5

The ITA is administered by the CRA.6 The CRA
has published a wealth of materials regarding its inter-
pretation of tax law, its administrative processes, its
position on particular issues, and the scope of taxpayer
rights.7 Such publications are not law, but they are a
valuable source of information and will often be con-
sidered by the Tax Court of Canada (TCC).8

II. Tax Filing and Limitation Periods

A. Obligation to File a Tax Return

Residents, and nonresidents with Canadian-source
income, must file a tax return annually.9 Once the re-
turn is filed, the CRA will issue an initial assessment

1R.S.C. 1985 (5th supp.) c. 1, as amended. The Canadian
Constitution Act, 1867, distributes most taxing authority to the
federal government with a residual power to the provinces to
raise revenues for provincial purposes through direct taxes im-
posed within the province. Most of tax revenue raised by the
provinces is administered through the federal tax authorities,
with notable exceptions being corporate taxes in Alberta and per-
sonal and corporate taxes in Quebec.

2ITA sections 2(1), 248.
3ITA section 2(3).
4ITA Part XIII.

5A summary of the CRA’s position regarding individual resi-
dence status is available at http://www.cra-arc.gc.ca/E/pub/tp/
it221r3-consolid/it221r3-consolid-e.pdf.

6The authority to administer the tax system is granted by leg-
islation to the federal Minister of National Revenue, which in
turn has delegated substantial administrative authority to the
CRA.

7See http://www.cra-arc.gc.ca; see, e.g., http://www.cra-
arc.gc.ca/formspubs/typ/menu-eng.html and http://www.cra-
arc.gc.ca/gncy/txpyrbllrghts/menu-eng.html.

8Nowegijick v. Canada, [1983] 1 SCR 29.
9ITA section 150. The deadlines for filing a return are gener-

ally as follows: corporations — six months after fiscal year-end;
trusts — 90 days after calendar year-end; individuals — April 30;
and, when partnership information returns are due, they are due
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of tax (or a notification that no tax is owing), which
starts the limitation period within which the CRA may
reassess the taxpayer for that year.10 In most cases, the
initial assessment is issued promptly. However, the
CRA sometimes delays this step in order to unilaterally
extend its limitation period to reassess.

B. Limitation Period for Reassessment

The normal reassessment period for corporations
(other than Canadian-controlled private corporations)
and mutual fund trusts is four years from the day after
the initial assessment is mailed.11 The normal reassess-
ment period may be extended by three years in several
circumstances, including when a taxpayer enters into
transactions with non-arm’s-length nonresidents.12 As
such, a seven-year limitation period applies to many
multinational entities.

The limitation period can be extended if the tax-
payer files a waiver.13 This often occurs when the tax-
payer and the CRA want more time to try to resolve
issues. When a waiver is filed, it should be restricted in
scope to the disputed issue.14 Delaying or avoiding the
issuance of a notice of reassessment can have signifi-
cant cash implications for large corporations as they
are obligated to pay one half of the amount assessed,
even if the amount is disputed.15

C. Exceptions When No Limitation Period Exists

No limitation period exists when no return has been
filed. For example, when the CRA takes the position
that an entity carried on business in Canada (and the
entity disagrees and on that basis has not filed returns),
no limitation period exists, because the triggering event
of filing a return and receiving an initial assessment
has not occurred.

There is also no limitation period when a tax return
is filed based on a misrepresentation that is attributable

to ‘‘neglect, carelessness or wilful default.’’16 The CRA
has increasingly relied on this exception in recent
years. Although there is no limit on how far back the
CRA may reassess, the administrative policy is to limit
reassessments to the latest year under review and the
preceding six years.17

III. Audit Process

A. Obligation to Maintain Books and Records
Taxpayers in Canada are obligated to maintain

books and records that generally consist of:
• organizational records (corporate minute book,

general ledger, and records necessary to under-
stand the general ledger) that must be maintained
for the life of the company plus two years; and

• any other records necessary for taxes payable to
be determined, which must be retained for six
years following the tax year to which they relate.18

Although not fatal to the successful resolution of a
tax dispute, success is less likely if records are inad-
equate.19 On the other end of the spectrum, if addi-
tional records are retained beyond what is required, the
CRA may demand access to such records under its
broad audit powers, and such additional records may
extend the duration or scope of an audit.20

B. CRA Audit Powers
The CRA has broad powers to conduct an audit for

any purpose related to the administration and enforce-
ment of the ITA. The CRA’s primary audit power is
the ability to enforce its demands for access to docu-
ments and information, including electronic records.21

Taxpayers are obligated to ‘‘provide all reasonable as-
sistance,’’ to ‘‘answer all proper questions,’’ and to al-
low the CRA entry to business premises.22 The subjec-
tive scope of these broad powers often leads to

five months after fiscal year-end when all partners are corpora-
tions, or March 31 in most other cases.

10ITA section 152(1). The initial assessment is usually issued
after a routine mathematical check is completed but before any
audit of the year.

11ITA section 152(3.1), (4). This period is only three years for
other taxpayers.

12ITA section 152(4).
13ITA section 152(4)(a)(ii). A waiver must be filed before the

limitation period for reassessment expires. Form T2029 can be
used (http://www.cra-arc.gc.ca/E/pbg/tf/t2029/t2029-fill-
10e.pdf).

14If the waiver is not restricted in scope to the matters under
review, then the taxpayer can be reassessed for any issue in the
year, including issues not identified when the waiver was com-
pleted.

15ITA section 225.1(7), (8). The term ‘‘large corporations’’ is
defined as corporations with taxable capital employed in Canada
that exceeds $10 million.

16ITA section 152(4)(a)(i). When the CRA alleges misrepre-
sentation, the onus is on the CRA to prove the misrepresentation
in order for the limitation period to be removed: Taylor, [1961]
CTC 211 (Exch Ct).

17CRA, Taxation Operations Manual, section 13(152)5.5(1).
18ITA 230(4), Regulation 5800. Records are to be kept at the

person’s place of business or residence in Canada. CRA infor-
mation circulars 78-10R5 and 05-1R1 provide guidance on the
records the CRA expects taxpayers to prepare and maintain.

19See, e.g., Njenga, [1997] 2 CTC 8 (FCA); and Pytel, [2010] 2
CTC 2429 (TCC).

20ITA sections 231.2, 231.7. Taxpayers may remove unneces-
sary records: Husky Oil Ltd., 1995 DTC 316, aff’d, 1995 DTC
5244 (FCA). In general, a regular practice of document review,
retention, and destruction is prudent. However, it is an offense
under ITA section 239 to remove records for the purpose of
evading tax. For example, if records are removed after an audit
has commenced, a court may conclude that such removal was
for the purpose of evading tax.

21ITA sections 231.1, 231.2.
22ITA section 231.1.
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discussion between the taxpayer and the CRA, with
the CRA wanting to ensure it has the documents and
information it needs and the taxpayer wanting the
process to be reasonable and efficient.

Taxpayers may produce redacted documents to
facilitate compliance and, at the same time, to honor
confidentiality obligations in connection with privileged
or third-party communications.23 Although the CRA is
under a statutory obligation to maintain confidential-
ity,24 in some circumstances information provided to
the CRA might be disclosed in court documents that
become public information.

Requests for information and documents are usually
informal at first.25 If the CRA believes the taxpayer is
not compliant, the CRA can either issue a more formal
‘‘requirement’’ to produce documents and informa-
tion,26 or proceed directly to court for an order direct-
ing the taxpayer to comply.27

Noncompliant taxpayers may be subject to fines,
penalties, and even imprisonment in rare cases.28 When
the CRA prosecutes a person for noncompliance, the
person will not be found guilty if he can show he exer-
cised due diligence when responding to the CRA.29

When a taxpayer fails to comply with a demand to
produce documents available or located outside
Canada, he may be prohibited from later producing the
relevant documents for his defense.30

C. Disputes Regarding Exercise of Audit Powers
Most document demands are within the scope of

the CRA’s power to verify the accuracy and honesty of
tax returns, partly because of the low relevance thresh-

old — that is, whether the documents or information
demanded ‘‘may’’ relate to the administration and en-
forcement of the ITA.31 However, the CRA does not
have the authority to use audit powers for the main
purpose of pursuing a criminal investigation32 or to
‘‘send a message’’ to particular taxpayers.33 When the
CRA is found by a court to have misused its power,
the document demands are invalid and the CRA may
be obligated to pay costs.34

In recent years, and consistent with a global trend,
the CRA’s use of audit powers has become increas-
ingly results-oriented. For example:

• The CRA is phasing in a risk-based audit ap-
proach for large businesses.35

• The CRA actively profiles taxpayers to determine
where tax revenue is likely to be generated.36

• Taxpayers are subjected to a growing number of
reporting obligations that may trigger an audit.
For example, taxpayers involved in international
activities are obligated to file information returns
when certain non-Canadian assets exceed
$100,00037 or when international transactions ex-
ceed $1 million.38

Areas of growing controversy in connection with
the audit process include when the CRA:

23Artistic Ideas Inc., [2005] 2 CTC 25 (FCA). The CRA is gen-
erally required under ITA section 231.1 to obtain a court order
before it can compel a party to produce records related to an
unnamed third person for the purpose of auditing such person
(for example, demanding a client list for the purpose of auditing
such clients).

24ITA section 241.
25However, in international audits, it is common for the CRA

at the outset to issue two formal demands for documents, one
for domestic records and one for foreign-based records, with a
compliance deadline of three months.

26ITA section 231.2.
27ITA section 231.2, 231.7. The CRA’s current practice is to

use informal requests when obtaining information directly from
taxpayers and to use formal requirements when obtaining tax-
payer information from intermediaries, such as accounting firms.

28ITA sections 231.7, 238.
29Dropsy, 2009 FC 820. Due diligence requires that the tax-

payer exercises all reasonable care in the circumstances. For ex-
ample, if the CRA makes a demand for records and the taxpayer
carefully reviews the records within its possession and control,
and cannot locate the records, the due diligence standard should
be met.

30ITA section 231.6(8). This limitation is subject to the re-
sidual discretion of the court to allow admission of the relevant
documents: GlaxoSmithKline, [2003] 4 CTC 2916 (TCC).

31Tower, [2003] 4 CTC 263 (FCA); 1144020 Ontario Ltd.,
[2005] 3 CTC 310 (FC).

32See, e.g., Jarvis, 2002 SCC 73; Ling, 2002 SCC 74; and Mur-
phy, 2009 FC 1226.

33For example, in RBC Insurance Co., 2011 FC 1249 (currently
under appeal), requirements issued by the CRA were held to be
invalid because the CRA acted improperly; the CRA used its
audit powers primarily to ‘‘send a message’’ in order to ‘‘chill’’ a
particular business, as opposed to carrying out genuine audit
functions.

34For example, in Murphy, 2010 FC 448, costs of more than
$200,000 were awarded to taxpayers in part because of the
CRA’s ‘‘disregard for the citizen’s legal rights’’ (para. 13).

35This project involves approximately 1,100 of the largest
businesses operating in Canada (generally, businesses with gross
revenue in excess of $250 million).

36‘‘Risk identification and profiling’’ is the top job priority of
the new CRA position of director, Business Intelligence and Risk
Management, as set out in the CRA’s ‘‘Overview of Changes in
the Compliance Programs Branch,’’ announced September 6,
2011. One example of current profiling efforts is the detailed
questionnaire the CRA has issued to many individuals in
Canada with an estimated net worth of $50 million or more.

37Form T1135.
38Form T106. Another example of increased reporting obliga-

tions is under the tax shelter rules in ITA section 237.1. A tax
shelter must be registered and disclosed to the CRA. A tax shel-
ter generally exists when it is reasonable to consider that based
on the statements and representations made to investors, within
four years, an investor or purchaser may receive tax benefits that
at least equal the amount invested in or paid for the asset. For
the CRA administrative position, see http://www.cra-arc.gc.ca/
gncy/lrt/vshlt-eng.html.
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• seeks a taxpayer’s audit working papers in connec-
tion with its tax reserve calculation;

• challenges a taxpayer’s claim of solicitor-client
privilege; and

• makes broad demands for electronic records, in-
cluding metadata.39

Taxpayers and advisers have professional obligations
to review records before their delivery to the CRA in
order to ensure that privileged records are not dis-
closed, to take reasonable steps regarding confidential
information, and to exclude irrelevant information.

IV. Proposed Reassessment
If the CRA intends to issue a reassessment, the ad-

ministrative practice is to first issue a proposal letter
describing the proposed reassessment. The recipient is
usually granted 30 days to provide additional informa-
tion. Absent new information, the reassessment will be
processed. It is not unusual for the CRA to grant a
reasonable extension beyond the 30 days.

A tactical decision to make after receipt of a pro-
posal letter is how much effort should go into collect-
ing additional information and preparing a submission
letter. For example, if the reassessment is based on a
national policy that the auditor has no authority to
overturn, providing additional information may result
in costs without any reasonable prospect of avoiding
the reassessment. Alternatively, if the proposed reassess-
ment is based on incorrect information the explanation
of which is likely to prevent the reassessment, doing
the work to make a compelling and complete case
against the reassessment may be the most cost-efficient
approach.

V. Reassessment

A. Limitation Period to Dispute Reassessment
Once a reassessment is issued, the taxpayer has 90

days to file a notice of objection.40 This deadline can
be extended by an entire year in some circumstances.41

By filing an objection, the taxpayer commences an in-

ternal review process in which the CRA Appeals Divi-
sion reconsiders the position taken by the CRA audi-
tor.42 For many taxpayers, an objection can be a
relatively simple document that identifies the taxpayer,
includes the year in issue, and confirms that the tax-
payer disagrees with the reassessment.43 Preparing an
objection for a large corporation is more involved, as
the objection must:

• reasonably describe each issue to be decided;
• specify, for each matter, the relief sought ex-

pressed in a dollar amount; and

• provide the facts and reasons relied on for each
matter.44

A large corporation will be precluded from later
raising new issues or advancing a theory that reduces a
tax amount by more than the amount stated to be in
dispute.45 In light of these restrictions, large corpora-
tions often include more than required in preparing the
objection, in the sense of setting out all possible issues
(or alternative issues) and estimating on the high end
for the amount in dispute for each issue.

Issuance of a reassessment creates a tax debt, and
the outstanding amount of tax, interest, and penalties
is a legal debt obligation.46 CRA collection efforts are
generally suspended while an amount is under dispute,
with the exception of large corporations, which are
obligated to pay at least half of the amount assessed
while the dispute continues.47

The CRA can issue as many reassessments as it
wants before the limitation period ends. A new re-
assessment generally invalidates a prior reassessment
and, in turn, invalidates an existing objection.48 As
such, when a new reassessment is issued, the taxpayer
must file a new objection in order to dispute the tax
assessed.

B. Payment of Disputed Amount
Taxpayers often choose to pay the balance outstand-

ing because of the unfavorable interest rates imposed
by the ITA:

39The CRA cannot compel disclosure of communications that
are subject to solicitor-client privilege. This privilege applies to
communications that are (i) between solicitor and client; (ii) in-
tended to be confidential; and (iii) for the purpose of legal ad-
vice. See, e.g., Solosky v. R., [1980] 1 SCR 821. In Canada, a class
privilege also exists for documents prepared for the dominant
purpose of litigation, which privilege is separate and independent
from solicitor-client privilege.

40ITA section 165(1). The limitation period starts from the
date of mailing, regardless of when the reassessment is actually
received.

41ITA section 166.1, 166.2. The Minister of National Rev-
enue has discretion to extend the deadline by up to one year
(section 166.1). If the MNR refuses, the taxpayer can apply to
the Tax Court for an extension of up to one year (section 166.2).
To be eligible for an extension:

• the taxpayer must have intended to (or have been unable
to) object within the normal 90-day time period; and

• the application must be made within one year of the
deadline for filing the objection.

42ITA section 165(3).
43ITA section 165(1.11).
44ITA section 165(1). A copy of the CRA recommended ob-

jection form is available at http://www.cra-arc.gc.ca/E/pbg/tf/
t400a/t400a-fill-12e.pdf.

45See, e.g., Potash Corp., [2004] 2 CTC 91 (FCA).
46ITA section 152(8) deems a reassessment to be valid and

binding, notwithstanding any error, defect, or omissions, subject
only to being varied or vacated on an objection or appeal.

47ITA section 225.1(7), (8).
48ITA section 152(4), confirmed in Abrahams, [1966] CTC 690

(Exch Ct).
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• When the federal government owes a refund to a
corporation, the interest payable is only 1 percent
(and such interest is taxable, resulting in an eco-
nomic return of less than 1 percent).49

• When a taxpayer owes a tax debt, the interest
payable by the taxpayer is 5 percent (which inter-
est payment is nondeductible, resulting in an eco-
nomic cost of more than 5 percent).50

Frustration with the interest rate imbalance is in-
creased by the fact that the CRA may take a year or
more to first respond to an objection. As a recourse to
dealing with CRA delay, taxpayers are entitled to file a
notice of appeal to the Tax Court 90 days after the
objection is served.51 This allows the taxpayer an op-
portunity to speed up the process, but it takes away the
possibility of resolving the matter with CRA Appeals.

C. Tax Owing in the Year

An objection puts in dispute the amount of tax, in-
terest, and penalties owing in a year (as opposed to
litigating a particular issue or issues). The fact that tax
owing in the year is the litigated issue creates some
complexities:

• there is no right to object to a ‘‘nil’’ assessment (a
dispute cannot be limited only to the availability
of tax attributes in future years; there must be a
current impact on tax, interest, or penalties)52;

• for any issue that affects multiple years, taxpayers
need to file an objection for all relevant years; and

• as the dispute continues through the process, the
CRA may raise new alternative arguments that
support the amount of tax assessed but that were
not considered by the CRA previously.53

Although the CRA can raise alternative arguments
after the limitation period has expired to support its
position, taxpayers gain some certainty knowing that
after the limitation period has expired the amount of
tax owing for the year cannot be increased.54

VI. Confirmation of Reassessment
CRA Appeals is required to consider an objection

and with all due dispatch vacate, vary, or confirm the
reassessment. Despite the language ‘‘all due dispatch,’’
it is not unusual for a taxpayer to wait a year before a
CRA Appeals officer is assigned. When the CRA Ap-
peals officer agrees with the taxpayer, a new reassess-
ment will be issued to restore the taxpayer to its posi-
tion as initially filed.

When CRA Appeals disagrees with the taxpayer, in
whole or in part, the reassessment will either be con-
firmed or a new reassessment will be issued that re-
flects the settlement reached on some issues and con-
firms the CRA’s position on the issues that remain in
dispute.

VII. Appeal to Tax Court

A. Notice of Appeal

When the CRA has issued a notice of confirmation,
the taxpayer’s only recourse is to file a notice of appeal
with the Tax Court. From the date the notice of con-
firmation is mailed, the taxpayer has 90 days to file an
appeal with the TCC.55

The appeal is an important document that must be
carefully drafted with due consideration to the tax-
payer’s litigation strategy, as the appeal is the first im-
pression document for the trial judge and for the De-
partment of Justice lawyer who will represent the
CRA. The appeal should also be drafted knowing that
the appeal (together with the CRA reply) sets the test
for relevance in terms of the documents that can be
compelled to be produced as well as for the scope of
questions that may be asked of the witnesses at exami-
nations for discovery and at trial.

B. Records to Obtain

At the same time the appeal is prepared, the tax-
payer should consider what documentation will be
needed to successfully litigate the dispute:

• consider whether information should be requested
from the CRA immediately (for example, the
CRA audit report and appeal report are often re-
quested early in the process);

• consider filing requests for access to information
to obtain records from the CRA or other govern-
ment agencies to obtain relevant materials;

• continue to compile and organize the relevant in-
ternal documents to know what the key docu-
ments are as well as whether any unfavorable
documentation exists; and

49Regulation 4301(b). Individuals receive refund interest at 3
percent. These interest rates are revised quarterly; current and
historical rates are published by the CRA at http://www.cra-
arc.gc.ca/tx/fq/ntrst_rts/menu-eng.html.

50Regulation 4301(a).
51ITA section 169(1)(b).
52Okalta Oils Ltd., 1955 DTC 1176. To avoid notification that

no tax is owing (commonly referred to as a nil assessment) and
the resulting inability to file an objection, many taxpayers claim
discretionary deductions only to the extent necessary to leave a
small amount of taxable income. Another alternative under ITA
section 152(1.1) is to file a request for a loss determination for a
year. Applying for a loss determination allows for certainty re-
garding the availability of discretionary deductions for future
years.

53ITA section 152(9).
54ITA section 152(5).

55ITA section 167(1). This deadline can be extended by judi-
cial discretion when the taxpayer has an explanation for the de-
lay acceptable to the Tax Court.
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• when the dispute will involve expert testimony,
consider early on what precise areas can be ad-
vanced through expert opinions, what experts
should be contacted, and what factual evidence
will be needed for the experts to give their opin-
ion.

C. Reply and Answer
After an appeal is filed, the Minister of National

Revenue (MNR) (who will be represented by counsel
from the Department of Justice Canada) has 60 days
to file a reply. The reply must:

• identify the facts that the MNR is prepared to ad-
mit;

• identify the facts that the MNR relied on to issue
the reassessment under dispute;

• state what the MNR understands to be the issues
in dispute; and

• explain the grounds for the MNR’s positions.56

After the reply is received, the taxpayer may choose
to file an answer in order to add additional facts or
reasons. If filed, the answer must be filed and served
within 30 days after the taxpayer is served with the
reply.57 In practice, an answer is usually not filed.

The taxpayer can consider also whether to bring a
motion to obtain further and better particulars (when
the reply provides inadequate detail58) or whether to
bring a motion to strike portions of the reply that are
considered frivolous, prejudicial to a fair hearing, or an
abuse of the court process.59 Although concerns re-
garding the contents of pleadings are often resolved
through negotiation between counsel, in some cases
motions to the TCC are required.

D. Close of Pleadings

Pleadings close on the earlier of the filing of an an-
swer or 30 days after service of the reply. Before the
close of pleadings, the parties may file amended docu-
ments without the other party’s consent. After plead-
ings close, the appeal and reply can be amended only
by consent or with leave of the Tax Court.60

E. Settlement Offers

Starting 30 days after the close of pleadings, a for-
mal settlement offer can be made that will increase the

costs payable by the other side if the final judgment is
as favorable or more favorable than the settlement of-
fer.61

When a resolution is reached (which can occur at
any stage in the process), documentation of the settle-
ment must be carefully considered and finalized before
the appeal is discontinued.

F. Tax Litigation Steps
Typical tax litigation steps, which may take a year

or two from the date the appeal is filed until a written
decision of the Tax Court is received, are as follows.

1. Establish Timeline
Parties may submit a proposed joint timeline to the

Tax Court. If approved, a court order will be issued
confirming the dates for each litigation step. If the par-
ties cannot agree, or if the court does not accept the
proposed timeline, a status hearing will be set for the
parties to attend before the court (usually by confer-
ence call) and a timeline will be set by the court.62

2. Document Exchange
Lists of documents are to be exchanged 30 days af-

ter the close of pleadings.63 In most cases, each party is
only required to list the documents it intends to rely on
at the hearing. This limited disclosure process can be
altered to a full disclosure process either by agreement,
or, in the absence of an agreement, by successful appli-
cation to the court.64 Shortly after lists are exchanged,
all documents are generally exchanged by the parties.

3. Examination for Discovery
Each side completes an examination for discovery of

the other side, seeking to gain favorable admissions, to
understand the facts and assumptions of the other
party, and to narrow the issues that will be disputed at
the hearing. Normally, only one knowledgeable witness
is put forward by each side for examination.65 An ex-
amination for discovery usually occurs in a boardroom
with counsel and clients for both sides as well as a
court reporter who transcribes the questions and an-
swers.

4. Undertaking Responses
At the examination for discovery, it is common to

have witnesses who are unable to fully answer ques-
tions on discovery and to undertake to subsequently

56Tax Court General Procedure Rules (Rules), Rules 44 and 49.
57Rules 45 and 50.
58Rule 52.
59Rule 53.
60Rule 54.

61Tax Court Practice Note 18. The offer must be served no
earlier than 30 days after the close of pleadings and at least 90
days before trial. Costs awarded may increase from a relatively
low tariff amount to a substantial indemnity amount of 80 per-
cent of actual solicitor and client costs.

62Tax Court Practice Note 7. After a court order is issued,
any change to the agreed dates requires approval of the Tax
Court. A letter regarding a status hearing is usually sent out four
months after the reply is filed if the parties have not yet con-
tacted the court.

63Late filing of documents is permitted without leave of the
court in most circumstances: Rule 81(3).

64Rules 81, 82.
65Rules 92-100.
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provide a written answer or to disclose further docu-
mentation. In some cases, when written undertaking
responses are not sufficient, a continuation of the oral
examination may occur.

5. Motions

Motions can be brought at any time during the liti-
gation process. Motions are generally concluded before
the hearing date. Common motions include: compel-
ling production of additional information or docu-
ments, compelling answers to questions refused on dis-
covery, and challenging the content of pleadings.

6. Hearing Date

The parties jointly contact the Tax Court with a pro-
posed hearing date. When selecting a date, one consid-
eration is whether additional time should be allotted
before the requested hearing date for both sides to con-
sider settlement.

7. Expert Reports

Expert reports, if any, must be exchanged at least 30
days before the hearing date, and any rebuttal report
must be filed at least 15 days before the hearing date.66

These dates can be modified by agreement or by the
court.

8. Hearing

At the hearing, the judge has broad discretion re-
garding the admission of evidence.67 Generally, counsel
for the taxpayer calls evidence first, often by submitting
a statement of agreed facts, calling fact witnesses and
expert witnesses when needed, and submitting any rel-
evant portions from the examination for discovery tran-
script. The Department of Justice then follows the
same process, following which each side presents oral
argument.

9. Judgment

Judgment is usually reserved at the end of the hear-
ing, and a written decision can be expected approxi-
mately three to six months later.

10. Federal Court of Appeal

Once the written judgment is received, the deadline
for either party to file an appeal to the Federal Court
of Appeal (FCA) is 30 days.68 When a legal issue is
appealed, the standard of review is correctness, mean-
ing the FCA is free to replace the legal analysis of the
trial judge with its own. When a factual matter is ap-
pealed, the standard of review is more difficult for the
appellant: The FCA cannot reverse a finding of fact
made by the trial judge absent a ‘‘palpable and overrid-
ing error.’’69

11. Supreme Court of Canada

A further appeal from an FCA decision to the Su-
preme Court of Canada (SCC) is only available when
the SCC grants leave to appeal, which is uncommon
and is limited to situations when the SCC is convinced
that the issue in question is one of national impor-
tance. An application for leave to the SCC must be
filed within 60 days of the FCA decision.

12. Costs

Upon final resolution of the dispute, costs will nor-
mally be assessed. The Tax Court has discretion to as-
sess costs.70 Costs are usually based on a tariff
amount71 (which is a relatively small amount compared
with the actual costs incurred) or based on 80 percent
of solicitor and client costs when a formal offer was
made and the final judgment was as favorable as, or
more favorable than, the offer.72

VIII. Alternative Remedies
Disputes are often resolved without proceeding to a

formal hearing. There are many different options to try
to bring a dispute (or potential dispute) to a favorable
resolution, including the following.

1. Voluntary Disclosure

When a mistake was made and an amount of tax,
interest, or penalty is owed (such as when a return was
due in Canada and was not filed), a taxpayer has the
option of requesting relief through the Voluntary Dis-
closure Program (VDP). Although the tax owed cannot
be eliminated through this process, the CRA has the
authority to waive penalties and interest.73 To be eli-
gible for relief, a voluntary disclosure must:

• be voluntary (the disclosure cannot be validly
brought after the CRA has taken any enforcement
action in connection with the issue);

• be complete (a failure to provide all relevant infor-
mation is a basis for denying the voluntary disclo-
sure);

• involve the application or potential application of
a penalty (such as a non-discretionary late-filing
penalty or a discretionary penalty such as a gross
negligence penalty); and

• involve information that is at least one year past
due.

66Rule 145.
67Rules 143, 144.
68Federal Courts Act, section 27(2).
69Housen v. Nikolaisen, 2002 SCC 33.

70Rule 147.
71Rules, Tariff B.
72Rule 147(3.1).
73ITA 220(3.1). For a detailed description of the voluntary

disclosure program, see CRA Information Circular IC00-1R2
Voluntary Disclosure Program (Oct. 22, 2007), available at
http://www.cra-arc.gc.ca/E/pub/tp/ic00-1r2/ic00-1r2-e.pdf. The
CRA takes the position that taxpayers are usually eligible for re-
lief under the VDP only once.
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2. Rectification

When a document such as an agreement erro-
neously fails to represent the mutual agreement of the
parties, a taxpayer can apply to the court for a rectifi-
cation order that corrects the error.74 For example,
when a transaction was intended to be completed on a
tax-deferred basis, which required the issuance of
shares, but instead a promissory was issued (which
would trigger tax immediately), it may be possible to
obtain a rectification order to correct the transaction
documents.75 A rectification order is not available to
complete retroactive tax planning; rather, such an order
is only available when documents are mistaken and do
not properly reflect the intention of the parties.

3. Taxpayer Relief Request

When an amount of tax, interest, or penalties is ow-
ing and the result is unduly harsh, a taxpayer may con-
sider applying for fairness relief. The CRA has the au-
thority to waive interest and penalties in some
circumstances.76 Examples of when relief is granted
and interest and penalty amounts may be canceled,
waived, or reduced include:

• circumstances beyond the taxpayer’s control;

• reliance on incorrect information received from
the CRA;

• delay by the CRA; and

• inability to pay or financial hardship.77

4. Alternative Dispute Resolution

As part of the process leading up to a hearing, there
are several ways to benefit from judicial involvement,
including:

• case management by a judge throughout the pre-
trial process;

• a trial management conference to help organize
matters for trial; or

• a settlement conference to try to resolve (or nar-
row) matters before the hearing.78

5. Judicial Review of Administrative Decisions

Many discretionary decisions are delegated to indi-
vidual CRA officers, such as whether to permit late filing
of certain documents,79 whether to accept a voluntary
disclosure, whether to cancel penalties or interest in con-
nection with a fairness request, and whether to demand
production of documents and information.80 Although
the Tax Court has no jurisdiction to overturn such discre-
tionary decisions of the CRA, the Federal Court of Ap-
peal does have the authority to set aside an improper ex-
ercise of discretion.81 The time limit to apply for a
judicial review of an administrative decision is only 30
days.82 A successful review results in the issue being re-
turned to the CRA for reconsideration.

IX. Closing Comment
Tax litigation increasingly resembles traditional civil

litigation, with a streamlined procedure only available
for very small disputes. However, the federal govern-
ment in Canada has imposed or retained several bar-
riers to the resolution of tax disputes that can make a
tax dispute more difficult to resolve than a civil dis-
pute, including the following:

• The CRA cannot split issues for settlement pur-
poses. For example, if the dispute involves whether
a receipt is either income or capital, and both par-
ties agree there is an even probability of winning or
losing the case, the CRA will not settle for 50 per-
cent of the tax assessed, because they must reassess
as income or capital and cannot split the issue.83

The CRA’s inability to consider litigation risk as
part of the settlement process significantly reduces
the chance of resolution without a trial.

• The CRA takes the administrative position that
fairness requests (such as a request for a reduction
in interest or penalties) must be deferred until af-
ter the substantive tax issue is finally resolved.
This position frustrates settlement when a tax-
payer seeks to resolve a tax year based on a spe-
cific dollar amount, because the interest relief is-
sue will not be addressed until after the
substantive issue is addressed. In many cases, this
creates two litigation processes instead of one,
adding significant delay and cost.

• The Tax Court lacks authority in two important
respects: (a) jurisdiction to judicially review CRA

74An application for rectification cannot be heard by the Tax
Court because it does not have jurisdiction to grant such an or-
der. Most rectification applications proceed before the superior
court of a province. A taxpayer can fix incorrect documentation
on their own without a court order; however, that approach may
lead to a factual dispute with the CRA as such self-help solution
may not be binding on third parties and may not be accepted by
a court. Pursuing a rectification order has the benefit of resolv-
ing a potential factual dispute in a relatively quick and effective
manner and, as a court order, is generally binding on third par-
ties, including the CRA.

75See, e.g., Juliar, 2001, 50 OR (3d) 728 (Ont CA), leave to
SCC denied SCCA No 621 (May 24, 2001).

76ITA section 220(3.1).
77The CRA’s administrative position regarding when relief

will be granted, as well as the process for applying for the relief,
is set out in CRA document IC07-1, ‘‘Taxpayer Relief Provi-
sions,’’ available at http://www.cra-arc.gc.ca/E/pub/tp/ic07-1/
ic07-1-e.html.

78Tax Court Practice Note 17.
79ITA section 220(2.1), (2.2).
80ITA sections 231.2, 231.6.
81Federal Courts Act, section 18.1.
82Federal Courts Act, section 18.2.
83Galway v. MNR, 74 DTC 6355 (FCA).
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administrative decisions; and (b) equitable jurisdic-
tion to grant remedies such as rectification. The
limited jurisdiction of the Tax Court causes some
taxpayers to incur the additional expenses of ap-
pearing before different courts for different relief
related to a single tax year.

Despite the many barriers to resolution, most tax
disputes are resolved by negotiation before trial. When
a matter cannot be resolved by negotiation, the Tax
Court rules provide an effective way to obtain judicial
resolution. A chart of the main litigation steps in a
typical appeal to the Tax Court is shown below. ◆

Appeal to FCA

CRA Audit

Proposal Letter

Reassessment

Notice of Objection

Notice of Confirmation

Notice of Appeal

Reply

Settlement Offer

Timeline Agreement

List of Documents

Examinations for Discovery

Undertaking Responses

Joint Request for Hearing

Expert Reports

Motions

Hearing

Judgment

Costs

Appeal to SCC

Collections

Either party has 30 days to file an appeal to the Federal

Court of Appeal.

Taxpayers must provide all reasonable assistance and

answer all proper questions.

Consider whether to provide further documents, information,

or argument in order to reach a resolution at this stage.

Consider whether to file a Notice of Objection (generally a 90-

day deadline) to dispute the Reassessment.

CRA may take 6-18 months to respond. Note that “large

corporations” must pay in 50 percent of the disputed amount.

Consider whether to file a Notice of Appeal to the Tax Court

of Canada (generally a 90-day deadline).

The Notice of Appeal starts the Tax Court process.

The Minister’s Reply must be provided 60 days after the

Notice of Appeal is filed, unless an extension is granted.

A formal settlement offer can be issued. If the final result is

equally or more favorable, there are cost consequences.

Where parties agree to a timeline for the remaining steps,

and the court agrees, the timeline is set out in a Court Order.

In most cases, parties are only required to list all documents

they intend to rely upon to prove their case.

Each party puts forth one knowledgeable nominee to answer

questions under oath regarding the issues in dispute.

Written responses to questions not answered at discovery

are provided. Further oral discovery is sometimes needed.

The parties contact the hearings coordinator with requested

dates for the Tax Court Hearing.

Expert reports must be provided at least 30 days prior to the

Hearing, or earlier if agreed or directed by the court.

Motions can take place at any time, but must be brought prior

to the commencement of the Hearing.

Generally, the taxpayer presents its evidence first, followed

by the Minister’s evidence, followed by oral arguments.

Judgment is often reserved at the end of the Hearing and

written Reasons for Judgment are issued 3-6 months later.

Costs are based on a relatively low tariff amount, unless a

settlement offer was made and was met or exceeded.

After the FCA decision is issued, either party generally has

60 days to seek leave of the SCC to appeal further.

If the CRA succeeds, collection steps can be taken to enforce

the Judgment.

Litigation Steps Notes
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