
A Year in Review of State and Local Tax
Legal Developments

by Shonda Humphrey

Well, 2012 is winding down, and what a year it
was. The president was reelected for a second term
following a long and bitter battle. The Diamond
Jubilee of Queen Elizabeth II marked the 60th
anniversary of her accession to the throne. The
Summer Olympics, which were hosted by the United
Kingdom, were delightful, with the United States
winning a total of 104 medals. In a 5-4 decision, the
U.S. Supreme Court upheld the constitutionality of
the Affordable Care Act’s individual mandate re-
quirement. Also, the social networking company
Facebook Inc. held its initial public offering in April.
And the Mars Science Laboratory Mission’s rover,
Curiosity, successfully landed on Mars.

Unfortunately, there were several tragedies this
year, including the attack on the U.S. embassy in
Benghazi, Libya, that resulted in four deaths, in-
cluding J. Christopher Stevens, the U.S. ambassa-
dor to Libya; the mass shootings at a Connecticut
elementary school and Colorado movie theater pre-
miere for The Dark Knight Rises; and Hurricane
Sandy, which caused massive destruction along the
northeastern seaboard. There was also the loss of
several iconic individuals, including Neil Arm-
strong, Dick Clark, Steven Covey, Andy Griffith,
Larry Hagman, Whitney Houston, Etta James, and
Mike Wallace. On the financial front, the slow
economy and high unemployment continued to be a
problem for the United States. Also, the world is
watching to see if the U.S. economy will drive off of
the fiscal cliff. In the state and local tax area, there
were some noteworthy legal developments.

U.S. Supreme Court
The U.S. Supreme Court issued one state and

local tax opinion in 2012. In Armour et al. v. City of
Indianapolis, the question was whether an Indiana
city’s decision to discharge sewer assessments is-
sued for installment plan payers while denying
refunds to those who paid the assessment in a lump

sum violated the federal equal protection clause.1 In
a 6-3 decision, the Court held that the city’s tax
classification was constitutional because the distinc-
tion did not involve a fundamental right or suspect
classification. The Court also found that the city had
a legitimate interest in controlling administrative
costs because continuing to collect outstanding in-
stallment debt could prove complex and expensive.
In the dissenting opinion, Chief Justice John Rob-
erts argued that the equal protection violation in
this case was plain because although Indiana law
promised neighboring homeowners that they would
be treated equally in paying for the sewer hookups,
the city charged some homeowners up to 30 times
more than other homeowners. Justice Roberts said
this case was no different than Allegheny Pittsburgh
Coal Co. v. Commission of Webster City, in which the
Court held that a county failed to comport with
equal protection requirements when it assessed
property taxes based primarily on purchase price
with no appropriate adjustments over time.2 Allegh-
eny, the dissent said, affirmed the ‘‘common-sense
proposition that the equal protection clause is vio-
lated by state action that deprives a citizen of even
‘rough equality in tax treatment’ when state law
itself specifically provides that all the affected tax-
payers are in the same category for tax purposes.’’3

A petition for writ of certiorari is pending in an
Alabama case addressing whether a corporation’s
sale of a pulp/paper mill and timberlands consti-
tuted apportionable business income.4 Kimberly-
Clark Corp. and its subsidiaries sold the properties
to an unrelated entity as part of a new strategy to

1Armour et al. v. City of Indianapolis, Docket No. 11-161,
U.S. Sup. Ct. (June 4, 2012). (For the opinion, see Doc
2012-12017 or 2012 STT 108-1.)

2Allegheny Pittsburgh Coal Co. v. Commission of Webster
City, 488 U.S. 336 (1989). (For the opinion, see Doc 89-528 or
89 TNT 15-10.)

3Citing Allegheny at 343.
4Docket No. 12A106. Kimberly-Clark Corp. et al. v. Ala-

bama Department of Revenue, No. 1079025, Ala. Sup. Ct.
(Feb. 26, 2010). (For the opinion, see Doc 2010-4383 or 2010
STT 40-2.)
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focus on its consumer products. The corporations did
not report the sale gain on their Alabama corpora-
tion income tax returns. The Alabama Supreme
Court held that the corporations’ income from the
sale gain was properly classified as nonbusiness
income because the sale was an extraordinary trans-
action that represented a divestiture of a part of the
corporations’ business.

The U.S. Supreme Court denied writs of certiorari
in several state and local tax cases. Most prominent
was its decision not to review the Scholastic Book
Club cases from Connecticut and Tennessee.5 In
those cases, the state courts held that Scholastic
Book Club was subject to sales and use taxes be-
cause it had substantial nexus with the state
through the activities of local schoolteachers who
participated in its program. The Court also declined
to review an Ohio case challenging the constitution-
ality of a state law that imposes sales tax on satellite
television providers but not on cable television pro-
viders.6 As a result, the Ohio Supreme Court’s
decision that imposition of sales tax on satellite
providers does not violate the federal commerce
clause because the tax is based on differences be-
tween satellite and cable broadcasting services and
not the location of their activities will stand. The
Court also declined to hear a class action challenge
to the validity of an Iowa city’s franchise fees for gas
and electricity services and a First Amendment
challenge to a Texas statute requiring adult enter-
tainment businesses that permit alcohol consump-
tion to collect a $5 fee from customers.7 Finally, the
Court denied certiorari in a case addressing whether
retroactive application of a Michigan use tax amend-
ment unconstitutionally impairs an automobile
manufacturer’s rights in violation of the federal
takings and due process clauses.8

Gillette v. Franchise Tax Board

The most significant case of the year was the
California Court of Appeal, First Appellate District’s

decision in The Gillette Co. et al. v. Franchise Tax
Board, which held that the Multistate Tax Compact
was valid and that therefore the state was bound by
it and its apportionment election provisions because
California had not repealed Revenue and Taxation
Code section 38006 and withdrawn from the com-
pact during the tax years at issue.9 California rati-
fied the compact in 1974.10 The compact obligates
member states to offer its multistate taxpayers the
option of using either its three-factor formula to
apportion and allocate income or a state’s own
alternative apportionment formula.11 Before 1993,
California required corporations to apportion busi-
ness income using the compact’s equally weighted
three-factor formula.12 But then the Legislature
amended section 25128 to adopt a double-weighted
sales factor formula.

Gillette and several other entities filed corporate
income tax refund claims, arguing that amended
section 25128 did not override the three-factor for-
mula in section 38066 and that therefore they were
entitled to choose between electing to apportion and
allocate their income under state law or in accord-
ance with the compact. While the case was pending,
the Legislature enacted SB 1015, which repealed all
provisions regarding the compact. On July 24 the
appeal court held that the companies were entitled
to use the compact’s three-factor formula. In an
interesting move, the appeal court, on its own mo-
tion, ordered a rehearing of the case and vacated its
decision. On October 2 the appeal court, on rehear-
ing of the case, affirmed its prior decision, noting
that the state had not repealed Revenue and Taxa-
tion Code section 38006 and withdrawn from the
compact during the tax years at issue. The Fran-
chise Tax Board on November 13 filed a petition
with the California Supreme Court requesting re-
view of the case.13 There has been no decision
whether the court will grant review of the case.

California was not the only full compact member
with a compact election case pending in its state
court. In Oregon an out-of-state healthcare corpora-
tion filed a complaint in the tax court, asserting its
right to apportion its income under the compact’s5Docket No. 11-1532. Scholastic Book Clubs Inc. v. Con-

necticut Commissioner of Revenue Services, No. SC 18425,
Conn. Sup. Ct. (Mar. 27, 2012). (For the opinion, see Doc
2012-5760 or 2012 STT 55-2.) Docket No. 12-374. Scholastic
Book Clubs Inc. v. Roberts, No. M2011-01443-COA-R3-CV,
Tenn. App. Ct. (Jan. 27, 2012). (For the opinion, see Doc
2012-1897 or 2012 STT 21-14.)

6Docket No. 10-1322. DirecTV Inc. et al. v. Levin, No.
2009-0627, Ohio Sup. Ct. (Dec. 27, 2010). (For the opinion, see
Doc 2010-27416 or 2010 STT 248-9.)

7Docket No. 12-37. City of Des Moines v. Kragnes et al., No.
09-1473, Iowa Sup. Ct. (Mar. 2, 2012). (For the opinion, see
Doc 2012-4574 or 2012 STT 43-18.)

8Docket No. 11-532. General Motors Corp. v. Michigan
Department of Treasury, No. 291947, Mich. Ct. App. (Oct. 28,
2010). (For the opinion, see Doc 2010-23625 or 2010 STT
212-10.)

9No. A130803, Cal. Ct. App. (Oct. 2, 2012). (For the
opinion, see Doc 2012-20541 or 2012 STT 192-7.)

10Former Revenue and Taxation Code (RTC) section
38001.

11RTC section 38006, article III, subdivision 1.
12RTC section 25128.
13For the Franchise Tax Board’s petition for review, see

Doc 2012-23369 or 2012 STT 220-8. The FTB also filed a
motion requesting the court take judicial notice of minutes
from a 1972 Multistate Tax Commission meeting. For the
motion, see Doc 2012-23368 or 2012 STT 220-9. The compa-
nies filed their answer to the petition for review. For the
companies’ answer brief, see Doc 2012-24900.
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three-factor formula.14 In Texas an out-of-state
packaging company filed a complaint in the District
Court of Texas, Travis County, arguing that it prop-
erly apportioned its revenue using the compact’s
three-factor formula.15 The company also argued
that the state’s single-factor apportionment method
was unconstitutional.

In Michigan the court of appeals issued an unpub-
lished decision in International Business Machines
Corp. v. Department of Revenue, which is significant
because it conflicts with the holding in Gillette.16 In
IBM, the appeal court held that a corporation was
required to compute its tax liability using the Michi-
gan Business Tax Act’s single-factor formula and not
the three-factor formula under the compact. IBM
argued that the compact’s three-factor election was
dormant until the state enacts an income tax law
that provides for a different apportionment method.
The election, IBM contended, would spring into life
to permit taxpayers to choose either the Michigan
business tax’s single-factor formula or the compact’s
three-factor formula. The court concluded that it
could not perceive any possible way to harmonize
IBM’s theory with the mandatory language in MCL
208.1301, which requires a taxpayer to apportion its
income using the business tax’s single-factor for-
mula. The appeals court also rejected IBM’s argu-
ment that the compact was binding and found that
the statute containing the compact’s provision was
amended to provide that the election was not avail-
able to business tax liability after January 1, 2011.
IBM also argued that the amendment meant that
the election was available before that date; however,
the court deemed the amendment ‘‘to be of no
significance in this context.’’17

Corporate Income Tax

Although Gillette was certainly the most signifi-
cant corporate income tax opinion of 2012 address-
ing apportionment, there were a few other notable
apportionment cases. For instance, in General Mills
Inc. et al. v. Franchise Tax Board, the California
Court of Appeal, First Appellate District, held that
the FTB may apply an alternative apportionment
formula to income resulting from General Mills’
futures contracts trading proceeds because the stand-
ard apportionment formula did not fairly represent

the company’s business activity in the state.18 In
reaching its conclusion, the court found that General
Mills’ hedging activity was qualitatively different
from its other sales, which were made for profit. The
hedging futures sales, the court noted, served as a
risk management function that directly supported
its main line of business.

The Office of Administrative Hearings released
its final order in Microsoft Corp. v. Office of Tax and
Revenue, which addressed whether under Internal
Revenue Code section 482, a third party’s transfer
pricing analysis used to serve as the basis for a
corporate franchise tax assessment was arbitrary,
capricious, or unreasonable.19 The hearing officer
found that the third-party entity’s transfer pricing
study was arbitrary, capricious, and unreasonable
because the entity’s aggregation of Microsoft’s in-
come, whether controlled or uncontrolled, was over-
broad. The hearing officer also concluded that the
third-party entity considered the entire income of
the comparables and their affiliates without consid-
ering whether the profits and costs arose from
controlled transactions and that its analysis failed
to measure profit-to-cost ratios of similar types of
transactions.

In Department of Revenue v. Miller Brewing Co.,
the Indiana Supreme Court held that an out-of-state
malt beverage company was liable for income tax on
gross receipts earned from sales to local distribu-
tors.20 Miller maintained a brewery in Ohio and
permitted distributors to pick up their orders in
Ohio. Distributors could also directly arrange for
third-party transportation or have Miller hire a
carrier to transport the product. The court found
that the company was required to include all carrier
sales in its sales factor numerator because Indiana
Code section 6-3-2-2(e) did not differentiate between
goods that were shipped or delivered by Miller or
third-party shippers.

On the issue of nexus, there were three cases that
merit mentioning. The most notable was the West
Virginia Supreme Court’s decision in Griffith v.
ConAgra Brands Inc., which addressed whether an
out-of-state subsidiary was liable for corporation net
income and business franchise tax on royalty income

14Health Net Inc. et al. v. Department of Revenue, Case No.
120649D.

15Graphic Packaging Corp. v. Combs et al. (For the com-
plaint, see Doc 2012-22096 or 2012 STT 208-28.)

16International Business Machines Corp. v. Department of
Revenue. No. 306618, Mich. Ct. App. (Nov. 26, 2012). (For the
opinion, see Doc 2012-23958 or 2012 STT 227-18.)

17IBM, at 3.

18General Mills Inc. et al. v. Franchise Tax Board, No.
A131477, Cal. Ct. App. (Aug. 29, 2012). (For the opinion, see
Doc 2012-18299 or 2012 STT 170-4.)

19Microsoft Corp. v. Office of Tax and Revenue, No. 2010-
OTR-00012, D.C. Office of Adm. Hearings (released May 1,
2012). (For the final order, see Doc 2012-9358.) (For prior
news coverage, see Doc 2012-9365 or 2012 STT 86-6.)

20Indiana Department of Revenue v. Miller Brewing Co.,
No. 49S10-1203-TA136, Ind. Sup. Ct. (July 26, 2012). (For the
opinion, see Doc 2012-16053 or 2012 STT 146-12.)
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received from third parties and affiliated compa-
nies.21 The court held that the subsidiary did not
conduct business in the state during the audit period
and that therefore it was not liable for the tax. The
court concluded that the taxing authority did not
have personal jurisdiction over the subsidiary be-
cause the subsidiary was not a shell corporation
created solely for tax avoidance purposes. Rather,
the court found that the subsidiary was legitimately
created to centrally manage and provide for uniform-
ity in brand image and presentation of the trade-
marks and trade names.

Also, the Oklahoma Supreme Court held that an
out-of-state insurance company was not liable for
income tax on payments received on intellectual
property licensed to a related restaurant franchiser
operating in the state because the insurance com-
pany did not conduct business in Oklahoma or
contract directly with the franchiser.22 The court
concluded that the insurance company was not a
shell entity and the licensing agreement between
the entities was not a sham obligation to support a
deduction under state law. Finally, the New Jersey
Superior Court, Appellate Division, held that an
out-of-state software developer was subject to corpo-
ration business tax because the developer had nexus
with the state through a resident employee’s busi-
ness activities.23 The employee, who telecommuted
from her New Jersey home, performed her work
assignments there but did not solicit customers or
sales.

Several cases addressed unitary analysis. In Del-
haize America Inc. v. Lay, the North Carolina Court
of Appeals held that the Department of Revenue
properly combined a parent company’s income with
its nonresident affiliate for corporate tax purposes.24

In reaching its conclusion, the court rejected Del-
haize’s argument that the department failed to give
proper notice that the definition of true earnings
changed for combined reporting purposes. The court
found that final decisions indicating the current
definition of true earning were available to Delhaize
when it was executing its tax strategy program and
that therefore the company had sufficient notice
that its income should be combined with its affili-
ate’s. And in Tesoro Refining and Marketing Co. v.

Department of Revenue, the Washington Supreme
Court held that a Texas-based oil refinery may not
claim a business and occupation tax deduction on its
bunker fuel sales because the deduction applies only
to taxes on wholesale and retail sales.25 The court
rejected Tesoro’s argument that the department
should be bound by unpublished determinations
issued to other oil refineries that favored applying
the deduction to all business and occupation taxes
and held that RCW 82.044.43 must be interpreted
based on legislative intent regardless of incidental
and contrary agency interpretations.

The Illinois Court of Appeals in Clarcor Inc. v.
Hamer et al. held that a manufacturer’s packaging
and filtration subsidiaries were part of its unitary
business and that therefore the manufacturer may
not report the packaging subsidiary as a separate
entity.26 In its decision, the court found that Clar-
cor’s packaging and filtration subsidiaries were hori-
zontally integrated based on the existence of com-
mon health and retirement plans and the fact that
the subsidiaries’ officer stock compensation was tied
to Clarcor’s overall performance. The court also
concluded that Clarcor had vertical control over its
packaging subsidiaries because the company’s rela-
tionship with its filtration subsidiaries applied
equally to the packaging companies.

The Indiana Supreme Court held that income
received by a package delivery company’s foreign
reinsurance affiliates was not exempt from the
state’s adjusted gross income tax because the rein-
surance transactions took place out of state and did
not subject the affiliates to the state’s premium
tax.27 In Michigan the Court of Appeals held that an
out-of-state corporation was not required to include
capital gains from the sale of a foreign joint venture
in its single business tax base because the corpora-
tion did not operate a unitary business with the
foreign joint venture.28 Also, the Oregon Tax Court
in StanCorp Financial Group Inc. v. Department of
Revenue held that the parent corporation was not
required to add dividends received from a subsidiary
because the dividends were eliminated under the

21Griffith v. ConAgra Brands Inc., No. 11-0252, W.Va. Sup.
Ct. (May 4, 2012). (For the opinion, see Doc 2012-11406 or
2012 STT 103-33.)

22Scioto Insurance Co. v. Oklahoma Tax Commission, No.
108943, Okla. Sup. Ct. (May 1, 2012). (For the opinion, see
Doc 2012-9384 or 2012 STT 86-28.)

23Telebright Corp. v. Division of Taxation, No. A-5096-
09T2, N.J. Super. Ct. (Mar. 2, 2012). (For the opinion, see Doc
2012-4539 or 2012 STT 43-28.)

24Delhaize America Inc. v. Lay, No. COA11-868, N.C. Ct.
App. (Aug. 21, 2012). (For the opinion, see Doc 2012-17736 or
2012 STT 163-20.)

25Tesoro Refining and Marketing Co. v. Department of
Revenue, No. 85556-1, Wash. Sup. Ct. (Jan. 12, 2012). (For the
opinion, see Doc 2012-696 or 2012 STT 9-26.)

26Clarcor Inc. v. Hamer et al., No. 1-11-1674, Ill. Ct. App.
(May 11, 2012). (For the opinion, see Doc 2012-10640 or 2012
STT 97-15.)

27Indiana Department of Revenue v. United Parcel Service
Inc., No. 49S10-1107-TA-417, Ind. Sup. Ct. (June 21, 2012).
(For the opinion, see Doc 2012-13320 or 2012 STT 121-10.)

28Reynolds Metal Co. v. Department of Treasury, No.
30001, Mich. Ct. App. (Mar. 20, 2012). (For the opinion, see
Doc 2012-6151 or 2012 STT 58-19.)
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federal consolidated return regulations and the sub-
sidiary was not included in the federal return.29 In
Costco Wholesale Corp. v. Department of Revenue,
the Oregon Tax Court held that a membership
warehouse retailer must include its affiliated out-of-
state insurance company’s income in the combined
unitary group’s income because although the insur-
ance company did not have a physical presence in
Oregon, its single trade or business with Costco
created a unitary relationship.30

On the equal protection and uniform clause front,
the Texas Supreme Court in In re Nestle USA Inc.
addressed the constitutionality of the state’s margin
tax.31 In 2006 the Legislature enacted the margin
tax, which is calculated by deducting the cost of
goods sold from total revenue and multiplying that
amount by the apportionment factor to calculate the
taxable margin. The margin is multiplied by the tax
rate to calculate the tax. The standard franchise tax
rate is 1 percent, although companies engaged pri-
marily in retailing and wholesaling are taxed at a
0.5 percent rate. The court held that the margin tax
was constitutional because the Legislature’s struc-
ture of the tax reasonably related to its object. Also,
the court found that imposing a higher franchise tax
rate on Nestle was proper because the company may
benefit from its out-of-state manufacturing activi-
ties over companies that use only in-state opera-
tions. Because the franchise tax is imposed on the
privilege of carrying on a business, the court con-
cluded that classifications were necessary to ensure
equality and uniformity.

Finally, there were two Illinois Court of Appeals
cases addressing whether the Department of Rev-
enue may impose a double interest penalty against
taxpayers that incur additional tax liability result-
ing from an audit that is pending or completed after
the amnesty period. In Metropolitan Life Insurance
Co. et al. v. Hamer et al., the first division held that
an insurance company was not liable for the double
interest penalty because the company, which was
undergoing an audit during the amnesty period, did
not know it owed the additional taxes until after the
amnesty period expired.32 In Marriott International
Inc. v. Hamer et al., the third division declined to
follow Met Life and held that a corporation that

underwent an audit after the amnesty period was
liable for the double interest penalty because the
corporation failed to pay all corporate income taxes
due during the amnesty period.33 The Illinois Su-
preme Court granted review of Met Life, while
Marriott’s petition for review is still pending before
the court.

Sales and Use Tax
In the area of sales and use tax, a federal district

court judge held that Colorado’s modified ‘‘Amazon’’
law was unconstitutional and permanently enjoined
the Department of Revenue from enforcing the law,
which imposed sales and use tax notice and report-
ing requirements on out-of-state retailers that sell
products to in-state customers.34 In Illinois a circuit
court invalidated P.A. 96-1544, which requires re-
mote vendors that use local affiliates to collect sales
tax, on the grounds that the law fails the substantial
nexus requirement for state use tax collection and
reporting obligations under the federal commerce
clause.35

In another case involving nexus, the New Mexico
Court of Appeals held that an out-of-state online
book retailer was subject to the gross receipts tax
because it had nexus with the state through the use
of in-state trademarks, logos, and marketing.36

In computer software and maintenance contract
matters, the Colorado Court of Appeals held in Ball
Aerospace & Technologies Corp. v. City of Boulder
that a technology company’s acquisition of down-
loaded computer software was subject to use tax
because the tax applies to all downloaded software
regardless of the method of conveyance.37 The court
also found that Ball’s online data services purchase
was taxable because the company obtained remote
access to the service provider’s computer software.
The Missouri Supreme Court held that an engineer-
ing company was liable for use tax on parts pur-
chased and used in fulfilling maintenance contracts
because the company’s activities included more than
simply providing a warehouse for temporary storage

29Stancorp Financial Group Inc. v. Department of Revenue,
No. TC 5039, Ore. T.C. (Aug. 2, 2012). (For the opinion, see
Doc 2012-16683 or 2012 STT 151-25.)

30Costco Wholesale Corp. v. Department of Revenue, No. TC
4956, Ore. T.C. (July 16, 2012). (For the opinion, see Doc
2012-15230 or 2012 STT 139-25.)

31In re Nestle USA Inc., No. 12-0518, Texas Sup. Ct. (Sept.
18, 2012). (For the opinion, see Doc 2012-21734 or 2012 STT
204-40.)

32Metropolitan Life Insurance Co. et al. v. Hamer et al., No.
1-11-0400, Ill. Ct. App. (Mar. 5, 2012). (For the opinion, see
Doc 2012-5099 or 2012 STT 48-10.)

33Marriott International Inc. v. Hamer et al., No. 1-11-
1406, Ill. Ct. App. (Aug. 22, 2012). (For the opinion, see Doc
2012-17885 or 2012 STT 165-14.)

34Direct Marketing Ass’n v. Huber, No.10-cv-01546-REB-
CBS, U.S. D. Colo. (Mar. 30, 2012). (For the opinion, see Doc
2012-6911 or 2012 STT 64-4.)

35Performance Marketing Association v. Hamer, Ill. Cir.
Ct., No. 2011 CH 26333 (May 7, 2012). (For the opinion, see
Doc 2012-10199 or 2012 STT 93-25.) P.A. 96-1544 is now
codified at 35 ILCS 105/2.

36BarnesandNoble.com LLC v. Taxation and Revenue De-
partment, No. 31,231, N.M. Ct. App. (Apr. 18, 2012). (For the
opinion, see Doc 2012-8290 or 2012 STT 77-22.)

37Ball Aerospace & Technologies Corp. v. City of Boulder,
Colo. Ct. App., No. 11CA2129 (Sept. 13, 2012). (For the
opinion, see Doc 2012-19237 or 2012 STT 180-12.)
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and reshipping.38 The court found that the company
was contractually required to inspect, test, certify,
and pack the parts before shipping them to the
customer.

In Department of State Revenue v. AOL Inc., the
Indiana Supreme Court held that an online service
provider was liable for use tax on promotional ma-
terials purchased and procured by out-of-state third-
party vendors.39 In reaching its conclusion, the court
found that a sale of goods occurred when AOL paid
consideration and received title to the newly pro-
duced goods and that use tax was triggered when
the promotional packages were shipped to AOL’s
prospective customers in Indiana. In In re LaFarge
Corp., the Kansas Supreme Court held that a ce-
ment manufacturer’s equipment repair parts pur-
chases qualified for the manufacturing exemption
from sales tax because the equipment and parts
were an integral part of its integrated production
operation and were used at the facility.40 Finally, the
U.S. District Court for the Northern District of
Alabama, in a case on remand from the U.S. Su-
preme Court, held that the state’s rail carriers did
not suffer discriminatory tax treatment under the
federal Railroad Revitalization and Regulatory Re-
form Act.41 Looking at the state’s tax system as a
whole, the district court found that it was not
discriminatory against rail carriers because even
though only rail carriers paid sales and use tax,
motor carriers paid excise tax at a higher rate per
gallon.

Individual Income Tax

There were no blockbuster decisions in the area of
individual income tax in 2012, but there were a few
noteworthy cases from around the country. First, the
California Court of Appeal, Second District, held
that Revenue and Taxation Code section 18152.5,
which permits an individual California taxpayer to
defer capital gains on the sale of stock in a qualified
small business if the gain is used to purchase
similarly qualified stock for a California small busi-

ness, violates the commerce clause.42 Under federal
law, an individual taxpayer’s gain on the sale of
qualified small business stock is not recognized if
the taxpayer reinvests the gain in another qualified
business within 60 days. Citing the U.S. Supreme
Court’s decision in Fulton Corp. v. Faulkner, the
appeal court found that California’s reinvestment
requirement discourages taxpayers from participat-
ing in interstate commerce.43

A Maryland court of appeals held that a limited
partner’s income tax refund claim based on federal
adjustment to the partnership return was untimely
because the one-year limitations period began to run
on the date the Internal Revenue Service issued its
final report and not the date the partner’s tax
liability was no longer subject to appeal.44 The court
concluded that although the statute of limitations
takes into account an appeal period, that subsection
applies only to a taxpayer-partner who challenges
an IRS determination of tax liability.45

In Marshall v. Pennsylvania, the Pennsylvania
Commonwealth Court held that a nonresident part-
ner was liable for personal income tax on his propor-
tionate share of the partnership’s taxable gain as a
result of the foreclosure of a commercial property in
the state.46 Under 61 PA Code section 103.13, a ‘‘gain
on the disposition of property is recognized in the
taxable year in which the amount realized from the
conversion of the property into cash or other prop-
erty exceeds the adjusted basis of the property.’’
Section 103.13, the court determined, applies to real
property foreclosure situations in which the mort-
gagor does not receive cash or other property. Fi-
nally, the Michigan Court of Appeals in Estate of
Wheeler v. Department of Treasury addressed the
application of the unitary business principle to the

38Custom Hardware Engineering & Consulting Inc. v.
Director of Revenue, No. SC 91415, Mo. Sup. Ct. (Jan. 17,
2012). (For the opinion, see Doc 2012-936 or 2012 STT 11-17.)

39Indiana Department of State Revenue v. AOL Inc., No.
49S10-1108-TA-514, Ind. Sup. Ct. (Mar. 6, 2012). (For the
opinion, see Doc 2012-5639 or 2012 STT 53-16.)

40In re LaFarge Corp., No. 102,852, Kan. Sup. Ct. (Mar. 2,
2012). (For the opinion, see Doc 2012-4561 or 2012 STT
43-19.)

41CSX Transportation Inc. v. Alabama Department of
Revenue et al., No. 2:08-cv-655-AKK, Ala. N.D. D.Ct. (Aug. 24,
2012). (For the opinion, see Doc 2012-18080 or 2012 STT
167-4. For the U.S. Supreme Court decision, see Doc 2011-
3737 or 2011 STT 36-1.)

42Cutler v. Franchise Tax Board, No. B233773, Cal. Ct.
App. (Aug. 28, 2012). (For the opinion, see Doc 2012-18242 or
2012 STT 169-3.)

43516 U.S. 325, S. Ct. (1996). In Fulton, the Court struck
down a North Carolina provision that taxed stock from
companies that invested in the state more favorably than
stock in companies outside North Carolina.

44King v. Comptroller of the Treasury, No. 32, Md. Ct. App.
(Feb. 24, 2012). (For the opinion, see Doc 2012-3992 or 2012
STT 38-22.)

45Section 13-1104(c)(2)(i) of the Tax General Article of the
Maryland Code.

46Marshall v. Pennsylvania, No. 933 FR 2008, Pa. Commw.
Ct. (Jan. 3, 2012). (For the opinion, see Doc 2012-45 or 2012
STT 2-14.) The commonwealth court also issued decisions in
three other companion cases: Houssels v. Pennsylvania,
Shaker v. Pennsylvania, and Wirth v. Pennsylvania. (For the
opinions in Houssels, Shaker, and Wirth, see Doc 2012-48 or
2012 STT 2-15, Doc 2012-49 or 2012 STT 2-16, and Doc
2012-50 or 2012 STT 2-17, respectively.)
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Michigan Income Tax Act.47 The court held that
several shareholders of a domestic corporation may
combine the income of the corporation and a related
foreign entity for apportionment purposes because
the entities operated as a unitary business. The
court concluded that the connection between the
domestic corporation and foreign entity was similar
to a parent-subsidiary relationship.

Property Tax
The West Virginia Supreme Court of Appeals held

that a company’s steel coil inventory was exempt
from ad valorem tax because the company’s cutting
of the coils into a smaller size did not result in a
product of different utility.48 Under the Freeport
Amendment, personal property temporarily stored
in a local warehouse remains tax exempt if it is
traveling in interstate commerce and subject to
minimal alteration.49 The court concluded that the
applicable constitutional and statutory language
provides that property that is cut does not lose its
tax exemption status. Moreover, it noted that the
Legislature intended that the exemption be liberally
construed in favor of the person claiming the exemp-
tion.50

The Florida Supreme Court held that two foreign
citizens were entitled to the homestead tax exemp-
tion because their minor children qualified as per-
manent residents of the property.51 In reaching this
decision, the court concluded that Florida Statutes
section 196.031(1), which limits the class of tax-
payers entitled to the exemption, was invalid and
unenforceable. The state argued that the domicile of
the taxpayer’s minor children was dependent on the
domicile of the parents, who were nonpermanent

residents. However, the court found that the state’s
argument was contravened by the constitutional
amendment creating the exemption. The court also
noted that the attorney general has interpreted the
statutory phrase ‘‘who resides thereon’’ to mean only
living on the property and not having established
permanent residency.

Finally, the Texas Supreme Court held that a
community housing development organization
(CHDO) with equitable title to an apartment com-
plex may claim an ad valorem tax exemption under
Texas Tax Code section 11.182(b).52 The court re-
jected the taxing authority’s argument that the
apartment complexes were not exempt from tax
because the exemption applies to a CHDO with legal
title to the property. The ownership requirement
under section 11.182(b), the court concluded, also
includes a CHDO’s equitable ownership of property.

Miscellaneous
The Massachusetts Supreme Court in Murphy et

al. v. Massachusetts Turnpike Authority addressed
whether the authority’s tolls were an illegal tax
since they were used for the maintenance of non-
tolled roads.53 The plaintiffs contended that the
authority had been collecting the tax in violation of
the state constitution and the federal commerce
clause. Although the practices in question had
ceased as a result of a 2009 amendment, the suit
continued because the plaintiffs sought damages
regarding the allegedly unlawful toll collection and
distribution scheme. The court held that the au-
thority’s use of toll revenue to maintain non-tolled
roads was proper because the toll was a constitution-
ally valid excise tax and there was no constitutional
prohibition against using the revenues to pay ex-
penses on non-tolled roads.

Well, that’s it for 2012. Here’s to a happy and
prosperous 2013. ✰

47In re Estate of Wheeler et al. v. Department of Treasury,
No. 302251, Mich. Ct. App. (July 31, 2012). (For the opinion,
see Doc 2012-16426 or 2012 STT 149-26.)

48Feroleto Steel Co. v. Oughton, No. 11-0666, W.Va. Sup.
Ct. (Sept. 25, 2012). (For the opinion, see Doc 2012-20082 or
2012 STT 188-21.)

49W.Va. Const. Art. X, section 1c.
50W.Va. Code section 11-15-13(a).
51Garcia v. Andonie, No. SC11-554, Fla. Sup. Ct. (Oct. 4,

2012). (For the opinion, see Doc 2012-20743 or 2012 STT
194-8.)

52AHF Arbors at Huntsville 1 LLC et al. v. Walker County
Appraisal District, Nos. 10-0683; 10-0714, Tex. Sup. Ct. (June
8, 2012). (For the opinion, see Doc 2012-12464 or 2012 STT
112-29.)

53No. SJC-10987, Mass. Sup. Ct. (July 12, 2012). (For the
opinion, see Doc 2012-14925 or 2012 STT 136-24.)
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