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Introduction

Last term the U.S. Supreme Court decided J.
McIntyre Machinery, Ltd. v. Nicastro,1 in which it
rejected New Jersey’s attempt to exercise jurisdic-
tion over an English manufacturer whose machine
had injured a worker in New Jersey. Although the
implications are not quite clear, language in the
plurality opinion by Justice Anthony Kennedy
seemed to tighten the restrictions placed on states’
exercise of jurisdiction over foreign defendants by
the due process clause of the 14th Amendment. If
members of the Court are about to embark on an
effort to restrict states’ exercise of personal jurisdic-
tion, that effort could have an effect on state and
local governments’ taxing jurisdiction. However, the
plurality decision showed no awareness of any con-
nection between the two.

In this essay, I indulge in the academic’s preroga-
tive to ‘‘raise, but not resolve’’ questions about Nicas-
tro. I briefly discuss the connection between the due
process clause’s limits on personal jurisdiction and
those on jurisdiction to tax. I then summarize Nicas-
tro and discuss possible implications for state and
local governments’ taxing jurisdiction. If Nicastro
tightens personal jurisdiction requirements, it
might make it more difficult for state and local
governments to impose various taxes on remote
sellers like Amazon.com. Moreover, a move to
tighten the due process clause’s restrictions on per-
sonal jurisdiction would undercut the criticism of

Quill Corp. v. North Dakota that focused on the
Court’s maintenance of a restrictive physical pres-
ence test under the commerce clause. Finally, be-
cause restrictions on state power that stem from the
due process clause — unlike those flowing from the
dormant commerce clause doctrine — are not defea-
sible by Congress, efforts to overrule Quill legisla-
tively would be hampered if Nicastro inaugurates a
more demanding personal jurisdiction regime.

Constitutional Limits to Taxing Jurisdiction
and Personal Jurisdiction

A state wanting to impose a tax on a nonresident
taxpayer must satisfy limits imposed on the power
to tax by both the commerce and due process
clauses.2 The former requires a state to satisfy the
four-pronged test of Complete Auto Transit Inc. v.
Brady,3 while the latter requires that there be ‘‘some
definite link, some minimum connection, between a
state and the person, property or transaction it
seeks to tax.’’4 The due process clause further re-
quires that the ‘‘income attributed to the State for
tax purposes must be rationally related to ‘values
connected with the taxing state.’’’5

In Quill Corp. v. North Dakota, the Court par-
tially overruled the holding in a prior case, National
Bellas Hess, Inc. v. Department of Revenue,6 that a
physical presence was necessary to require a non-
resident corporation whose only connection with the

1131 S. Ct. 2780 (2011).

2See, e.g., Quill Corp. v. North Dakota, 504 U.S. 298, 306
(1992).

3Complete Auto Transit, Inc. v. Brady, 430 U.S. 274, 279
(1977). Complete Auto held that the commerce clause requires
a tax to be (1) fairly apportioned, (2) not discrimitory, (3) fairly
apportioned, and (4) must relate to services provided by the
state. Id. at 279.

4Miller Brothers Co. v. Maryland, 347 U.S. 340, 344-45
(1954).

5Moorman Mfg. Co. v. Bair, 437 U.S. 267, 273 (1978).
6386 U.S. 753, 758 (1967) (observing that ‘‘the Court has

never held that a State may impose the duty of use tax
collection and payment upon a seller whose only connection
with customers in the State is by common carrier or the
United States mail’’).
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taxing state was the solicitation of and filling of
orders through common carriers to collect and remit
use taxes. Overruling the due process clause portion
of Bellas Hess, the Court acknowledged that its due
process jurisprudence had ‘‘evolved in the 25 years
since Bellas Hess, particularly in the areas of judi-
cial jurisdiction.’’7 That evolution, the Court contin-
ued, resulting in asking, in the area of judicial
jurisdiction, ‘‘whether a defendant had minimum
contacts with the jurisdiction ‘such that the mainte-
nance of the suit does not offend traditional notions
of fair play and substantial justice.’’’8 As the Court
had held that ‘‘if a foreign corporation purposefully
avails itself of the benefits of an economic market in
the forum State, it may subject itself to the State’s in
personam jurisdiction even if it has no physical
presence in the State,’’ it also held that physical
presence was likewise unnecessary to sustain a
state’s taxing jurisdiction exercised over ‘‘a mail-
order house that is engaged in continuous and
widespread solicitation of business within a State.’’9

Famously (or infamously), the Court declined to
read the requirements of the due process and com-
merce clauses in parallel. Because of the different
values said to animate the two clauses,10 among
other reasons,11 the Court concluded that Complete
Auto’s (and the commerce clause’s) requirement of a
‘‘substantial nexus’’ between the taxing state and
the nonresident corporation required the taxpayer
to maintain some sort of physical presence in the
state. If there was to be a different rule, the Court
concluded, Congress was free to impose it.12 Thus
began the ongoing struggle between online retailers
and state and local taxing jurisdictions that contin-
ues to this day.

The ‘‘evolution’’ in the Court’s personal jurisdic-
tion, to which Quill referred, began with Interna-
tional Shoe Co. v. Washington,13 in which the Court
held that a nonresident corporation was liable to
suit if it was present in the state through ‘‘continu-
ous and systematic’’ activities in the state.14 ‘‘Inter-
national Shoe thus established ‘minimum contacts’
related to a claim as an alternative to ‘presence’ as a

basis of state court jurisdiction over that claim.’’15

Contacts giving rise to ‘‘specific jurisdiction’’ are
contrasted with the ‘‘continuous corporate opera-
tions within a state so substantial and of such a
nature as to justify suit against it on causes of action
arising from dealings entirely distinct from those
activities’’16 — general jurisdiction in other words.17

In another of the Court’s formulas, specific juris-
diction may obtain when ‘‘the defendant purpose-
fully avails itself of the privilege of conducting
activities within the forum State.’’18 In a later case,
the Court said that ‘‘purposeful availment’’ requires
contacts that ‘‘proximately result from actions by the
defendant himself that create a substantial connec-
tion with the forum state.’’19 It’s unclear what con-
stitutes purposeful availment; the Court’s cases
have been a mixed bag.20

The Court’s 1987 Asahi Metal Industry Co. v.
Superior Court21 generated considerable confusion.
In that case, four members of the Court in an
opinion by Justice William J. Brennan Jr. seemed to
abandon purposeful availment in favor of a standard
asking whether it was foreseeable that products
would end up in the forum state once placed in the

7Quill Corp., 504 U.S. at 307.
8Id. (quoting International Shoe Co. v. Washington, 326

U.S. 310, 316 (1945) (quoting Milliken v. Meyer, 311 U.S. 457,
463 (1940)) (internal quotation marks omitted).

9Id. at 307, 308.
10Id. at 312-13.
11The Court also mentioned the value of maintaining a

bright-line rule, of not upsetting settled expectations, and the
danger of triggering ‘‘unanticipated liability’’ for back taxes on
the part of mail-order houses. Id. at 315-18, 318 n.10.

12Id. at 318 (‘‘No matter how we evaluate the burdens that
use taxes impose on interstate commerce, Congress remains
free to disagree with our conclusions.’’).

13326 U.S. 310 (1945).
14Id. at 317-18.

15Fleming, James Jr., Geoffrey C. Hazard Jr., and John
Leubsdorf, Civil Procedure, section 2.5, at 72 (5th ed. 2001).

16326 U.S. at 318.
17‘‘For an individual, the paradigm forum for the exercise

of general jurisdiction is the individual’s domicile; for a
corporation, it is an equivalent place, one in which the
corporation is fairly regarded as at home.’’ Goodyear Dunlop
Tires Operations, S.A. v. Brown, 131 S. Ct. 2846, 2853-54
(2011). In Goodyear Dunlop, the Court held that North
Carolina could not establish general jurisdiction over an
out-of-state corporation for wrongful death suits on behalf of
North Carolina residents killed in a bus crash outside Paris.
According to a unanimous Court:

North Carolina is not a forum in which it would be
permissible to subject petitioners to general jurisdic-
tion. [P]etitioners are in no sense at home in North
Carolina. Their attenuated connections to the State
. . . fall far short of the ‘‘the continuous and systematic

general business contacts’’ necessary to empower North
Carolina to entertain suit against them on claims
unrelated to anything that connects them to the State.
Id. at 2857.
18Hanson v. Denckla, 357 U.S. 235, 253 (1958).
19Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475

(1985).
20Compare id. (permitting corporate plaintiff to force

smaller out-of-state franchisee to litigate in Florida court)
with World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286,
287 (1980) (holding that the due process clause did not permit
‘‘an Oklahoma court [to] exercise in personam jurisdicition
over a nonresident automobile retailer and its wholesale
distributor in a products-liability action, when the defend-
ents’ only connection with Oklahoma is the fact that an
automobile sold in New York to New York residents became
involved in an accident in Ollahoma’’).

21480 U.S. 102 (1987).
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‘‘stream of commerce.’’22 Asahi involved a supplier
selling components to another manufacturer that
incorporated those components into a finished prod-
uct that it sold in a state.23 Four other members of
the Court in an opinion by Justice Sandra Day
O’Connor rejected Brennan’s approach, concluding
that jurisdiction was improper because the supplier
had not purposefully availed itself of the jurisdiction
in which suit was brought.24 Justice John Paul
Stevens thought that purposeful availment should
depend on the volume and value of sales.25 There the
Court was content to let things lie, until Nicastro.

Nicastro
Nicastro arose from an industrial accident in New

Jersey involving a metal shearing machine manu-
factured by an English firm, J. McIntyre Machinery
Inc.26 McIntyre Machinery was not present in New
Jersey and marketed no products there, nor did it
ship any products to New Jersey. The company hired
another firm to market its products in the United
States, it attended trade shows in the United States
(but never in New Jersey), and no more than four of
its machines ended up in New Jersey.27 When the
injured worker sued in New Jersey state court,
McIntyre objected, claiming that exercise of jurisdic-
tion violated the due process clause. Based on the
contacts above, and adopting Brennan’s approach in
Asahi, the New Jersey Supreme Court concluded
that McIntyre Machinery could have reasonably
foreseen that its products would end up in New
Jersey and that it took no steps to prevent the
introduction of its products into New Jersey.28

The U.S. Supreme Court reversed, though there
was no majority opinion. For a plurality,29 Kennedy
rejected the New Jersey Court’s reading of the
Court’s purposeful availment cases. Reciting the
familiar standard of review, including Hanson’s pur-
poseful availment language,30 Kennedy acknowl-
edged that language in Asahi gave rise to some

‘‘imprecision’’ surrounding the relationship ‘‘be-
tween jurisdiction and the ‘stream of commerce.’’’31

Although it was true, Kennedy wrote, that ‘‘a de-
fendant’s placing goods into the stream of commerce
‘with the expectation that they will be purchased by
consumers within the forum State’ may indicate
purposeful availment’’ that ‘‘does not amend the
general rule of personal jurisdiction. It merely ob-
serves that a defendant may in an appropriate case
be subject to jurisdiction without entering the fo-
rum . . . as where manufacturers or distributors
‘seek to serve’ a given State’s market.’’32 Kennedy
stressed that the ‘‘principal inquiry . . . is whether
the defendant’s activities manifest an intention to
submit to the power of a sovereign.’’33

Brennan’s Ashai plurality, continued Kennedy,
‘‘discarded the central concept of sovereign authority
in favor of considerations of fairness and foreseeabil-
ity.’’34 Quoting O’Connor’s opinion, Kennedy wrote
that ‘‘it was the premise of the concurring opinion
that the defendant’s ability to anticipate suit ren-
ders the assertion of jurisdiction fair.’’35 O’Connor’s
opinion in Asahi in turn rejected that approach in
favor of purposive action by a defendant directed
toward the forum state.36

The plurality seemed squarely to reject Ashai’s
stream of commerce and foreseeability approaches
to jurisdiction. Kennedy wrote:

Personal jurisdiction requires a forum-by-
forum, or sovereign-by-sovereign, analysis. The
question is whether a defendant has followed a
course of conduct directed at the society or
economy existing within the jurisdiction of a
given sovereign, so that the sovereign has the
power to subject the defendant to judgment
concerning that conduct.37

Furthermore, Kennedy wrote, ‘‘a defendant may
in principle be subject to the jurisdiction of the
courts of the United States but not of any particular
State.’’38 That was a feature of the U.S. federal
system. If states exercise jurisdiction in an inappro-
priate case, he argued, ‘‘it would upset the federal
balance, which posits that each State has a sover-
eignty that is not subject to unlawful intrusion by
other States.’’39

Turning to the particulars of the case, Kennedy
concluded that the distribution agreement, McInty-
re’s attendance at trade shows in the United States,

22Asahi Metal Industry, 480 U.S. at 117 (Brennan, concur-
ring in part and concurring in the judgment) (‘‘As long as a
participant in this process is aware that the final product is
being marketed in the forum State, the possibility of a lawsuit
there cannot come as a surprise.’’).

23Id. at 105-06.
24Id. at 112 (plurality opinion).
25Id. at 122 (Stevens, concurring in part and concurring in

the judgment).
26Nicastro, 131 S. Ct. at 2786.
27Id.
28Id.
29Kennedy’s opinion was joined by Chief Justice John G.

Roberts Jr., as well as by Justices Antonin Scalia and Clar-
ence Thomas.

30131 S. Ct. at 2787 (‘‘In products-liability cases like this
one, it is the defendant’s purposeful availment that makes
jurisdiction consistent with ‘traditional notions of fair play
and substantial justice.’’’).

31Id. at 2788.
32Id.
33Id.
34Id.
35Id.
36Id. at 2788-89.
37Id. at 2790.
38Id.
39Id.
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and the machines that ended up in New Jersey did
not constitute purposeful availment. ‘‘The British
manufacturer had no office in New Jersey; it neither
paid taxes nor owned property there; and it neither
advertised in, nor sent any employees to’’ New
Jersey, he wrote.40 ‘‘These facts may reveal an intent
to serve the U.S. market, but they do not show that
J. McIntyre purposefully availed itself of the New
Jersey market,’’ the opinion said.41 McIntyre, the
plurality concluded, never engaged ‘‘in activities in
New Jersey that reveal an intent to invoke or benefit
from the protection of its laws.’’42

Justices Stephen Breyer and Samuel Alito con-
curred in the decision but did not join Kennedy’s
opinion. For Breyer, the facts were sufficiently simi-
lar to Woodson that precedent alone was sufficient to
resolve the case.43 Breyer argued it was ‘‘unwise to
announce a rule of broad applicability without full
consideration of the modern-day consequences,’’44

because the implications of Kennedy’s opinion for,
say, electronic commerce were unclear. He wrote:

The plurality seems to state strict rules that
limit jurisdiction where a defendant does not
‘‘inten[d] to submit to the power of a sovereign’’
and cannot ‘‘be said to have targeted the
forum.’’ . . . But what do those standards mean
when a company targets the world by selling
products from its Web site?45

Breyer’s point is well-taken. Given the close rela-
tionship between tax jurisdiction and judicial juris-
diction, moreover, any change in the Court’s stand-
ards for the latter would seem to have consequences
for the former. Neither the plurality nor concurring
opinion, however, seem aware of those implications
for state and local taxes, which I discuss in the next
section.

Implications for Exercises of State and
Local Tax Jurisdiction

Civil procedure scholars are unsure whether
Nicastro presages a tightening of personal jurisdic-

tion rules.46 However, if Nicastro is an opening
salvo, the implications for state and local tax juris-
diction could be significant. First, more stringent
constitutional restrictions for personal jurisdiction
might make it more difficult for state and local
governments to require sales and use tax collection
from remote sellers. Second, more stringent require-
ments for personal jurisdiction under the due proc-
ess clause undermine the criticism of Quill based on
the illogic of having different nexus standards under
the due process clause and the commerce clause.
Finally — and perhaps most importantly — height-
ened standards under the due process clause would
hamstring congressional efforts to reverse Quill
legislatively. Although the Court’s applications of
the dormant commerce clause doctrine are always
subject to congressional revision, Congress may not
likewise override the Court’s interpretation of the
due process clause.

The Quill Court made clear the connection be-
tween its cases addressing the constitutional re-
quirements for ‘‘judicial jurisdiction’’ and those for
tax jurisdiction.47 In fact, Quill overruled the due
process portion of Bellas Hess because of the discon-
nect between that case’s physical presence require-
ment and what the Court perceived as the relax-
ation of requirements for exercising personal
jurisdiction over a nonresident defendant.48 It
stands to reason, then, that if the Court interprets
the due process clause to make it more difficult for
states to haul nonconsenting foreign defendants into
court, those standards would make it more difficult
for states to exercise taxing jurisdiction as well.

Take the case of a remote seller like Amazon that
lacks a physical presence in State A, has no em-
ployees other than ‘‘affiliates’’ who link to its site
from websites the affiliates maintain. A number of
states are claiming that the presence of those affili-
ates constitutes sufficient nexus to impose use col-
lection duties on Amazon.49 Does Amazon intend to
submit to the power of a sovereign by maintaining
an affiliate program? Does it target the forum state
by selling products over the Web and not taking

40Id.
41Id.
42Id. at 2791.
43Id. at 2792 (Breyer, concurring) (‘‘None of our precedents

finds that a single isolated sale, even if accompanied by the
kind of sales effort indicated here, is sufficient. . . . The Court
has held that a single sale to a customer who takes an
accident-causing product to a different State (where the
accident takes place) is not a sufficient basis for asserting
jurisdiction.’’) (citing Woodson).

44Id. (Breyer, concurring).
45Id. at 2793 (Breyer, concurring). In an opinion joined by

Justices Sonia Sotomayor and Elena Kagan, Justice Ruth
Bader Ginsburg criticized the other six members of the Court
for allowing manufacturers to escape liability by simply
engaging an intermediary to market its products in the
United States. Id. at 2794 (Ginsburg, dissenting).

46See, e.g., Patrick Joseph Borchers, ‘‘J. McIntyre Machin-
ery, Goodyear, and the Incoherence of the Minimum Contacts
Test,’’ 44 Creighton L. Rev. 1245 (2011) (suggesting the
plurality intended to articulate a new standard for personal
jurisdiction); Henry S. Noyes, ‘‘The Persistent Problem of
Purposeful Availment,’’ Chapman University Law Research
Paper No. 12-2, available at http://papers.ssrn.com/sol3/
papers.cfm?abstract_id=2010803 (last visited Mar. 31, 2012)
(suggesting Nicastro broke little new ground).

47Quill Corp., 504 U.S. at 307.
48Id. at 307-08.
49See generally David Gamage and Devin Heckman, ‘‘A

Better Way Forward for State Taxation of E-Commerce,’’ B.U.
L. Rev. (forthcoming) (describing state efforts to tax electronic
retailers like Amazon).
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steps to block sales in particular states? One might
argue, as the Court reasoned in Nicastro, that Ama-
zon is targeting the entire United States, not neces-
sarily State A (or any other state) in particular.

Moreover, a number of states have refused to
apply Quill outside the sales and use tax area,
relying on theories of economic — as opposed to
physical — presence to establish jurisdiction. More
stringent standards might call into question cases
like Geoffrey, Inc. v. South Carolina Tax Commis-
sion,50 in which the South Carolina Supreme Court
held that the state could tax royalty payments made
to a nonresident intellectual property holding com-
pany based in part on the conclusion that the
taxpayer had ‘‘purposefully directed its activity at
the state’s economic forum,’’51 as evidenced by,
among other things, the presence of Geoffrey’s in-
tangible property in the state.52 If the presence of
McIntyre’s machines in New Jersey, along with its
having enlisted a distribution company to market its
products in the United States, didn’t constitute
purposeful availment, that suggests purposeful
availment requires something more than that
needed to satisfy the South Carolina court’s ‘‘pur-
posefully directed’’ test.

Quill is frequently criticized for having estab-
lished separate nexus standards for the due process
and commerce clauses.53 The Court’s mulish main-
tenance of the physical presence requirement under
the commerce clause, critics argue, belied a formal-
ism inconsistent with both the Court’s personal
jurisdiction cases and its embrace of pragmatism in
other areas of interstate taxation. Moreover, the
argument goes, the presence of a de facto exemption
from tax for remote sellers violates principles of
sound tax policy, unfairly burdens ordinary bricks-
and-mortar retailers, and has — with the rise of
electronic commerce — deprived state and local
governments of billions of dollars in tax revenue.
Given the scorn heaped on the commerce clause
portion of Quill, it would indeed be ironic if Nicastro
heralds the Court’s willingness to harmonize the
due process and commerce clauses — but in a
restrictive rather than permissive way.

Finally, restrictions on the exercise of personal
jurisdiction by states will complicate efforts to re-
verse Quill by statute. The Quill Court invited
Congress to reverse its decision by statute.54 ‘‘No
matter how we evaluate the burdens that use taxes
impose on interstate commerce,’’ the Court said,
‘‘Congress remains free to disagree with our conclu-
sions.’’55 Indeed, it is black letter law that the
Court’s dormant commerce clause decisions may be
reversed by Congress.56 Not so the due process
clause. Although Congress, under its section 5
power, can enforce provisions of the 14th Amend-
ment, it may not attempt to redefine the substantive
content of those provisions.57 Thus, although legis-
lation like the Main Street Fairness Act could elimi-
nate any commerce clause barrier to state collection
of sales and use taxes from remote sellers, restric-
tions derived from the due process clause would not
be subject to congressional override.

It would be ironic if Nicastro
heralds the Court’s willingness to
harmonize the due process and
commerce clauses — but in a
restrictive rather than permissive
way.

A recent court of appeals case offers a preview of
the difficulties Congress might face as a result of
Nicastro. In Red Earth LLC v. United States,58 the
Second Circuit sustained a district court’s prelimi-
nary injunction of a federal statute designed to
ensure that online and mail-order tobacco product
orders from Indian tribes were subject to applicable
taxes. In so doing, Congress was ‘‘’broadening the
jurisdictional reach of each state and locality with-
out regard to the constraints imposed by the Due
Process Clause, which the district court concluded it
‘cannot do.’’’59 Citing Nicastro, the Second Circuit
held that the district court had not abused its
discretion in issuing a preliminary injunction based

50437 S.E.2d 13 (S.C. 1993).
51Geoffrey, Inc., 437 S.E.2d at 21.
52Id.
53See, e.g., Quill, 504 U.S. at 327-328 (Justice Byron

White, dissenting) (criticizing the Court’s retention of the
physical presence rule under the commerce clause; ‘‘in today’s
economy, physical presence frequently has very little to do
with a transaction a State may seek to tax’’); John A. Swain,
‘‘State Income Tax Jurisdiction: A Jurisprudence and Policy
Perspective,’’ 45 Wm. & Mary L. Rev. 319, 329-44 (2003)
(discussing critiques of Quill); but see Edward A. Zelinsky,
‘‘Rethinking Tax Nexus and Apportionment: Voice, Exit, and
the Dormant Commerce Clause,’’ 28 Va. Tax Rev. 1 (2008)
(defending physical presence).

54504 U.S. at 318 (commenting that the maintenance of
the physical presence bright-line rule for the commerce clause
‘‘is made easier by the fact that the underlying issue is not
only one that Congress may be better qualified to resolve, but
also one that Congress has the ultimate power to resolve’’).

55Id.
56See generally Prudential Insurance Co. v. Benjamin, 328

U.S. 408 (1946); Boris I. Bittker with Brannon P. Denning,
‘‘Bittker on the Regulation of Interstate and Foreign Com-
merce’’ sections 9.04-9.06 (1999 and 2012 Supp.); but see
Norman R. Williams, ‘‘Why Congress May Not ‘Overrule’ the
Dormant Commerce Clause,’’ 53 UCLA L. Rev. 153 (2005).

57See Boerne v. Flores, 521 U.S. 507 (1997).
58657 F.3d 138 (2nd Cir. 2011).
59Red Earth LLC, 657 F.3d at 144 (quoting 728 F. Supp.2d

238, 252 (W.D.N.Y. 2010)).
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on the plaintiff’s likely success in proving that the
statute violated Quill’s due process standard.60 The
Act, the court wrote, ‘‘requires a seller to collect state
and local taxes based on its making of one delivery,
but the federal courts have for decades steered away
from the question of whether a single sale is enough
to satisfy the requirements of due process. The
Supreme Court has never found ‘that a single iso-
lated sale . . . is sufficient.’’’61

Conclusion
None of what I describe here may come to pass,

though cases like Red Earth suggest courts are
tumbling to the connection between Nicastro and
questions of tax jurisdicition. The plurality opinion
in Nicastro, like Brennan’s Asahi plurality, may
never attract a fifth vote. Kennedy might not have
intended his opinion to significantly alter the pur-
poseful availment requirements. Even if there were
five votes for tighter jurisdiction requirements, the
Court (or lower courts) might not interpret those
requirements as having an appreciable effect on
state and local taxing jurisdiction. Income sourcing
rules, usually accorded great deference by courts,
might further limit Nicastro’s reach, even if the
Court does intend to tighten up the requirements for
personal jurisdiction.62

Still, mighty oaks from little acorns grow, as the
saying goes. Recent terms have seen the Court

substantially alter the rules for pleading,63 overrule
a nearly century-old antitrust case involving the
permissibility of resale price maintenance,64 and
curb Congress’s 14th Amendment enforcement
power,65 just to give a few examples. Significant
changes to established doctrine are therefore not out
of the question for this Court.

Members of the Court should be
mindful of the interconnectedness
of many of its doctrines.
Significant shifts in one area will
often have knock-on effects
elsewhere.

If the Court does have some big plans for personal
(and taxing) jurisdiction, perhaps litigants can con-
tinue to make arguments, like those made in the
Red Earth case, that will force courts to grapple with
Nicastro’s implications. If not, members of the Court
should be mindful of the interconnectedness of many
of its doctrines. Significant shifts in one area will
often have knock-on effects elsewhere. The possibil-
ity of those effects should be kept in mind by
members of the Nicastro plurality, lest they wreak
unintended havoc with state and local governments’
taxing jurisdiction. ✰

60Id. at 144-45.
61Id. at 145 (citing Nicastro, 131 S. Ct. at 2792 (Breyer,

concurring)). The court acknowledged that it had not found a
single delivery insufficient, either. Finding the district court’s
ruling ‘‘reasonable . . . on a close question of law,’’ it found no
abuse of discretion in granting the preliminary injunction. Id.

62I thank John Swain for this point.

63Ashcroft v. Iqbal, 556 U.S. 662 (2009); Bell Atlantic Corp.
v. Twombly, 550 U.S. 544 (2007).

64Leegin Creative Leather Products, Inc. v. PSKS, Inc., 551
U.S. 877 (2007) (overruling Dr. Miles Medical Co. v. John D.
Park & Sons Co., 220 U.S. 373 (1911)).

65See supra note 57.
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