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Background
Every person has an exemption from gift and

estate tax — essentially, a freebie to give away
during lifetime or at death without paying any tax.
In 2014 the exemption is $5.34 million per person.
This exclusion is implemented through a credit
referred to as the applicable credit or unified credit.1
The applicable credit is a credit against wealth
transfer taxes equal to the amount of tentative tax
on what is known as the applicable exclusion
amount.2 The applicable exclusion amount is $5
million, indexed for inflation.3 Since 2011 the law
permits a surviving spouse to make use of any

applicable credit that the first spouse to die did not
use. That use occurs by the transfer or porting of the
deceased spouse’s unused credit over to the surviv-
ing spouse under what is known as portability.

To be eligible for portability, the executor of the
will (the personal representative of the estate) of the
first spouse to die must follow specified procedures.
The executor must timely file Form 706, ‘‘United
States Estate (and Generation-Skipping Transfer)
Tax Return,’’ for the estate of that spouse, on which
the executor computes the amount of the decedent’s
unused applicable credit and elects to permit its use
by the surviving spouse.4 That sounds relatively
simple to accomplish. However, what if the execu-
tor of the estate of the first decedent did not know
about portability because the estate was so small
that an estate tax return would not have to be filed,
and therefore, professional help was not sought in
preparing one? What if the surviving spouse did
not think he would need the first decedent’s de-
ceased spousal unused exclusion (DSUE) but later
became rich enough to need it? What if the survi-
vor’s same-sex spouse died before the U.S. Supreme
Court declared that same-sex marriages are valid
for federal tax (and other) purposes, and so the first
decedent’s executor never bothered to file an estate
tax return and elect portability?5 The IRS provides
relief for these taxpayers in Rev. Proc. 2014-18.6

Eligibility
Rev. Proc. 2014-18 provides that any time on or

before December 31, 2014, some taxpayers may file
Form 706, and those returns will be deemed to be
timely filed for purposes of the portability election.
This is true even if the usual deadline for filing the
estate tax return — typically nine months after the
decedent’s date of death, with a possible six-month
extension7 — may have passed. The estates eligible
for relief under Rev. Proc. 2014-18 are those in
which (1) the decedent had a surviving spouse;8 (2)
the decedent died in 2011, 2012, or 2013;9 (3) the
decedent was a citizen or resident of the United

1See section 2010(a) and (c).
2Id.
3Section 2010(c)(2).

4See section 2010(c)(5)(A). Practically speaking, portability is
now automatic unless one opts out.

5See United States v. Windsor, 570 U.S. ___, 133 S. Ct. 2675
(2013).

6Rev. Proc. 2014-18, 2014-7 IRB 513.
7See sections 2010(c)(5)(A), 6075(a), and 6018(a).
8Rev. Proc. 2014-18, section 3.01(1)(a).
9Id. at section 3.01(1)(b).
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States as of the date of the decedent’s death;10 (4) the
decedent’s executor was not required to file an
estate tax return under section 6018 (because the
value of the gross estate plus the decedent’s ad-
justed taxable gifts was less than the applicable
exemption amount);11 and (5) the decedent’s execu-
tor previously did not timely file an estate tax
return.12 These requirements are illustrated in the
flowchart in the figure.

Estates that are likely to avail themselves of relief
under Rev. Proc. 2014-18 fall into three broad cat-
egories: (1) those with an executor who did not
know about or understand portability; (2) those for
which, at the time of the death of the first spouse to
die, it was unforeseen that the surviving spouse
would need to make use of the first decedent’s
applicable exemption; and (3) those of married
same-sex taxpayers who did not anticipate that the
federal government would recognize their same-sex
marriages. We consider each of these in turn.

There is considerable evidence that a significant
number of tax return preparers were unaware of the
enactment of estate tax portability under the Tax
Relief, Unemployment Insurance Reauthorization,
and Job Creation Act of 2010,13 made permanent by
the American Taxpayer Relief Act of 2012.14 For
example, in a 2013 IRS letter ruling,15 the executor
of a deceased spouse did not file an estate tax return
electing portability. The estate was not required
under section 6018 to file an estate tax return and,
after the due date for making the election, sought an
extension to do so. The IRS granted the extension on
the theory that when an estate is not required to file
an estate tax return under section 6018 (typically
because of the small size of the gross estate),
portability is a regulatory election, not a statutory
one, and the Service is empowered to grant regula-
tory relief under reg. section 301.9100-3. Regulatory
relief is available if the taxpayer acted reasonably
and in good faith and the government’s interests
will not be prejudiced.16

Rev. Proc. 2014-18 gives a reprieve to these tax-
payers (and their advisers), essentially forgiving the
mistake of failing to file an estate tax return and
elect portability. Note that the revenue procedure
applies only to estates for which no return was
required to be filed, and no return was filed. It does
not provide relief if the estate was required to file
but simply did not do so. Nor does it provide relief

to estates for which a return was filed and for which
the executor opted out of portability.

The second conceivable group of estates that may
avail themselves of Rev. Proc. 2014-18 consists of
those in which the surviving spouse became sud-
denly and unexpectedly rich after the death of the
first spouse to die. For example, if a husband and
wife jointly owned a home worth $1 million and
business assets worth $3 million, there would be no
need to file an estate tax return upon the death of
the first spouse to die. The value of the first
decedent’s estate would be less than the filing
threshold under section 6018. If the surviving
spouse unexpectedly inherited a great deal of
money, won the lottery, or — perhaps more likely —
experienced a significant appreciation in the value
of the business assets, the surviving spouse might
need the exemption of the decedent spouse to avoid
estate taxation on appreciated assets now worth,
say, $6 million — which, considering the substantial
improvement in the U.S. economy over the past
three years, is realistic. To preserve the decedent
spouse’s unused exemption amount for use by the
newly wealthy spouse, Rev. Proc. 2014-18 permits
the retroactive filing of an estate tax return for the
decedent spouse’s estate.

The third group of estates likely to benefit from
Rev. Proc. 2014-18 consists of the estates of same-sex
taxpayers who were validly married for state law
purposes at the time of the decedent spouse’s death
before the Supreme Court’s decision in Windsor.17

Up until that decision, the IRS was bound by
language in the Defense of Marriage Act specifying
that ‘‘the word ‘marriage’ means only a legal union
between one man and one woman as husband and
wife, and the word ‘spouse’ refers only to a person
of the opposite sex who is a husband or a wife.’’18

Therefore, the executor of the first same-sex spouse
to die pre-Windsor almost certainly would not have
anticipated that by filing an estate tax return, por-
tability for the surviving spouse was possible.

Rev. Proc. 2014-18 provides a do-over to those
estates for which no return was filed, and the
portability election will now be respected for same-
sex couples. However, this revenue procedure does
not, on its face, provide any relief to estates for
which a return was filed but portability was not
automatic (because it did not extend to same-sex
married couples under the law in effect at the time
of filing). Executors of same-sex spouses would

10Id. at section 3.01(1)(c).
11Id. at section 3.01(2).
12Id. at section 3.01(3).
13P.L. 111-312, 124 Stat. 3296, 3302 (2010).
14P.L. 112-240, 126 Stat. 2313 (2012).
15LTR 201406004 (not precedent).
16Reg. section 301.9100-3.

17See supra note 5.
181 U.S.C. section 7.
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need to file amended returns electing portability
under the authority of Rev. Proc. 2013-1719 instead
of Rev. Proc. 2014-18.20

Mechanics and Deadline for Filing
It is relatively simple for an estate to avail itself of

the relief under Rev. Proc. 2014-18. The executor
must file Form 706 on or before December 31, 2014.
At the top of the form, the executor must write,
‘‘Filed Pursuant to Rev. Proc. 2014-18 to Elect Por-
tability Under Section 2010(c)(5)(A).’’21 The return
may be filed any time on or before December 31,
2014, and voilà, it will be deemed timely filed for
purposes of the portability election.

Survivor’s Refund Claims
Rev. Proc. 2014-18 does not alter the basic rule

that a taxpayer seeking to claim a refund for an
overpayment of tax must file within three years
from the date on which the return is filed or two
years from the date of the payment of taxes, which-
ever is later.22 This is true even if an estate’s total tax
liability might hinge on whether a retroactive por-
tability election is made for the estate of the first
decedent to die. The revenue procedure uses an
example in which Spouse 1 predeceases Spouse 2.
No estate tax return is filed for the estate of Spouse
1 because it is not large enough to require that a
return be filed. When Spouse 2 dies, leaving a
taxable estate large enough to result in estate tax
being due, a return must be filed.23 Because no

return was filed for the estate of Spouse 1, and
portability could therefore not have been elected,
Spouse 2’s executor may use only Spouse 2’s un-
used applicable exclusion amount. The executor
timely files an estate tax return and pays all tax
liabilities within nine months after Spouse 2’s date
of death. Now assume that Spouse 1’s executor
decides to make use of the streamlined procedures
specified in Rev. Proc. 2014-18 to file a return
electing portability. That election, if accepted by the
IRS, would affect the tax liability of the estate of
Spouse 2. Yet the statute of limitations on Spouse 2’s
estate may be such that Spouse 2’s executor must
file for a refund before a determination is made in
the estate of Spouse 1. The IRS will process Spouse
2’s claim for a credit after it determines that porta-
bility has been elected by the estate of Spouse 1.

Pending Letter Ruling Requests
Estates that are eligible to use the procedures set

forth in Rev. Proc. 2014-18 and have pending before
the Service a request for a private letter ruling
under reg. section 301.9100-3 on January 27, 2014
(the issuance date of the advance copy of Rev. Proc.
2014-18), are permitted to rely on the revenue
procedure, withdraw the ruling request, and receive
a refund of the filing fee. The executor must have
notified the IRS by the earlier of March 10, 2014, or
the issuance of the letter ruling, that it will with-
draw the request.

Planning With a Portability Do-Over

The ability to make an election under section
2010(c)(5)(A) for a decedent’s unused applicable
exclusion to port to a surviving spouse is a tax
planning opportunity. The most efficient estate
plans use the estate tax exemption during a taxpay-
er’s lifetime so that any growth or appreciation on
the property to which the exemption is allocated
will also be tax free. By definition, however, lifetime
use of the exemption is not an option for the estates
covered by Rev. Proc. 2014-18. But once portability
has been elected, the survivor may want to consider
allocating some or all of his exemption to a lifetime
transfer. A taxpayer, H, who fears loss of control
over property given away during his lifetime, and
who remarries, may want to consider creating non-
reciprocal trusts with his new spouse. If his first
wife, W1, dies, for example, in 2012, and her estate
does not make an initial timely portability election,
but later makes the election under Rev. Proc. 2014-
18, W1’s DSUE amount ports to H. H could create a
trust during his lifetime for the benefit of his second
wife, W2, using the DSUE of W1, because W1 is still
the last deceased spouse of H. If W2 dies before H
can create and fund the spousal trust, W1’s DSUE is
lost (to the extent that H has not used it before the
death of W2), as W2 becomes the last deceased

19Rev. Proc. 2013-17, 2013-11 IRB 612. This revenue procedure
does not specifically contemplate a variety of scenarios that may
be relevant to the estates of taxpayers in same-sex mar-
riages. Consider, for example, a decedent who died prior to the
Windsor decision with a non-taxable estate passing, say 100
percent to his brother. Assume that the executor filed an estate
tax return, perhaps due to valuation concerns. Federal recogni-
tion of the decedent’s same-sex marriage was not an option at
the time, so the executor did not claim that the decedent was
married and did not opt out of portability. Had the executor
made the appropriate calculations on the estate tax return, there
would have been DSUE remaining. If the statute of limitations
has not run, should the executor file an amended (or adjusted)
return, in order for the decedent’s surviving spouse to be able to
use the DSUE? The answer is not clear. On the one hand, the
executor did not opt out of portability, so arguably the DSUE is
preserved. On the other hand, the executor did not assert that
the decedent was married, and so arguably there is no DSUE to
preserve. The most prudent course of action would be filing an
amended (or adjusted) return showing that the decedent was
married and calculating the DSUE amount portable to the
surviving spouse.

20Rev. Proc. 2014-18 provides for the prospective application
of guidance based on the Windsor decision and authorizes
reliance on it when filing amended or adjusted returns.

21Rev. Proc. 2014-18, section 4.01(2).
22Section 6511(a).
23Even if no tax were due, a return might be required to be

filed under section 6018(a) on account of the size of the gross
estate.
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spouse. Of course, H should not consider creating a
spousal trust unless H and W2 have ample income
and assets to secure their lifestyle. At best, any trust
created with W1’s DSUE should be regarded as a
rainy day fund that W2 could receive distributions
from, at the discretion of the trustee, only if there
were a compelling reason to do so.

Although the creation of a spousal trust may
make sense from a wealth transfer tax planning
perspective, there are some income tax drawbacks
to such a plan. Because the transfers to the spousal
trust will be complete for estate and gift tax pur-
poses, the assets in the trust should be out of the
transferor’s estate. Thus, the trust assets will be
ineligible for the step-up in basis under section
1014. To compensate for this, any spousal trust
could be structured as a grantor trust, with the
transferor retaining the power to substitute trust

assets. As a consequence, the grantor could substi-
tute higher basis assets for the trust’s lower basis
assets, without generating any taxable income, ef-
fectively minimizing the damage of not qualifying
for the step-up in basis.24

A surviving spouse who does not wish to use the
DSUE to make lifetime transfers should be aware
that any property inherited outright from the de-
ceased spouse becomes subject to claims by the
survivor’s creditors. Any increase in the DSUE, to
the extent not consumed by the survivor, will be
included in the survivor’s gross estate at the time of
his death. Of course, if the survivor remarries and

24See Rev. Rul. 85-13, 1985-1 C.B. 182; and section 1041.
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survives the subsequent spouse, the unused exclu-
sion of the first spouse to die will be lost entirely (to
the extent unused before the death of the subse-
quent spouse).

If the surviving spouse does not remarry, the
survivor may want to consider creating and fund-
ing a lifetime trust for other beneficiaries. Typically,
for married couples with shared descendants, these
beneficiaries will be the couple’s children and
grandchildren. The initial transfer to the trust will
be protected from gift tax by the DSUE, and any
appreciation in the value of the trust will escape
subsequent estate taxes. If the trust is structured to
be a grantor trust of the surviving spouse, the
survivor can pay any income tax on income earned
by the trust without triggering any gift tax liability
for doing so.25 In a limited number of jurisdictions,
it may even be possible for the surviving spouse/
grantor to be a discretionary beneficiary of the trust
without causing any trust assets to be included in
the survivor’s estate.26 However, if there is any
finding that the surviving spouse/grantor had a
prearrangement with the trustee to make distribu-
tions to the survivor, the assets in the trust will be
fully included in the survivor’s estate at death.

These techniques — a lifetime spousal trust and
lifetime trust for other beneficiaries — are ex post
facto planning options that will be of interest only
to those taxpayers with enough assets that they do
not expect to need to use or consume assets inher-
ited from the first spouse to die. But given that the
Service has provided this rare opportunity for a
do-over, taxpayers who can afford to engage in
more sophisticated estate planning should carefully
consider their options.

25Cf. Rev. Rul. 2004-64, 2004-2 C.B. 7.
26See, e.g., LTR 200944002 (not precedent); and Estate of

German v. United States, 7 Cl. Ct. 641 (1985). But see In re Huber,
201 B.R. 685 (Bankr. W.D. Wash. 2013).
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