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Dave Camp’s Quiet Revolution

By Martin A. Sullivan — martysullivan@comcast.net

Empty barrels make the most noise. Most tax
reform advocates are empty barrels. Whether it’s
Mitt Romney, Paul Ryan, Alan Simpson, Erskine
Bowles, Rob Portman, or — on corporate reform —
President Obama, these reformers bask in the glory
of lower tax rates while avoiding any of the hard
work or political trade-offs that will make reform a
reality.

There are some exceptions. On the Senate side,
Democrat Ron Wyden of Oregon has backed up his
enthusiastic support of tax reform with actual bills
— S. 727, cosponsored by Indiana Republican Dan
Coats in the last Congress, and S. 3018, cosponsored
by former Sen. Judd Gregg — that lower rates and
broaden the tax base. The Wyden-Coats bill has
generated little interest, probably because it does
not reduce the top individual rate at all and the
reduction of the corporate rate to 24 percent is paid
for by repealing the deferral of foreign profits.
(Currently, Wyden is the third ranking Democrat on
the Senate Finance Committee. With the announced
retirement of Sen. John D. Rockefeller of West
Virginia and a tough reelection fight ahead for
Chair Max Baucus of Montana, Wyden could move
into the number one spot in 2015. But the prospects
of the Democrats retaining a majority in the Senate
do not look good, especially if Baucus isn’t re-
elected.)

Also on the Senate side is Baucus. The jury is still
out on whether he is an empty barrel. It seems he is
always saying good things about tax reform, but he
has not — at least in public — followed them up
with action. There are only hints that something
will emerge. The most recent of these are indica-
tions from the Finance Committee that scheduled
closed-door meetings could result in discussion
drafts this spring. (Related coverage: p. 1306.) In
defense of Baucus, it should be noted that he is
under pressure from Democratic leaders and the
White House to turn tax reform into a vehicle for
raising revenue without reducing rates. Tax reform
is hard enough without adding partisan politics.
Baucus knows tax reform will have much better
odds of getting through his committee (13 Demo-
crats and 11 Republicans), passing the full Senate,
and reaching the House if the effort is bipartisan.

Redefining Reform
Then there is House Ways and Means Committee

Chair Dave Camp, R-Mich. Nobody in Washington
is more committed to tax reform than the 59-year-old

from Midland, Mich. On November 15, 2012, he told
listeners at a Tax Foundation dinner: ‘‘The Ways and
Means Committee will write, act on and pass com-
prehensive tax reform legislation in 2013. . . . Let me
repeat that: We intend to move a comprehensive tax
reform bill in 2013, no matter what.’’ Unlike Wyden,
Camp has not laid out a plan or even given any
decent hints about how he proposes to pay for in-
dividual and corporate rate reductions to the 25 per-
cent level he and other House Republicans have
suggested. This glaring omission from his tax reform
efforts to date might suggest that we should include
Camp among the empty barrels. But that would be
wrong.

With all the resources of the staffs of the Ways
and Means Committee and the Joint Committee on
Taxation at his disposal, Camp has known for a
long time that a classic Reagan-style, base-
broadening, and rate-reducing reform simply won’t
work in 2013. Most of what the empty-barrel re-
formers are calling loopholes are too popular and
too politically entrenched to allow their wholesale
removal even in exchange for rate cuts. Without big,
easy targets for reform, like the investment tax
credit and the individual tax shelters that had
grown out of control by the mid-1980s, how can
Camp keep tax reform on schedule for completion
before his six-year term as chair expires at the end
of 2014?

Camp is unveiling a series of
proposals that would reform the tax
code not by lowering rates, but by
rationalizing and streamlining
whenever possible and by eliminating
real loopholes.

Desperation breeds innovation. Despite being
faced with a nearly intractable problem, Camp
appears to have hit upon a clever solution. Without
any announcement or fanfare, he has reshaped tax
reform into something achievable within the con-
straints imposed on him. And luckily for us, it isn’t
just political gimmickry in a tax reform wrapper.
Camp is unveiling a series of proposals that would
reform the tax code not by lowering rates, but by
rationalizing and streamlining whenever possible
and by eliminating real loopholes that you won’t
find on any tax expenditure list.

On October 26, 2011, Camp released his discus-
sion draft of a plan to move the United States to a
territorial system with tough anti-base-erosion
rules. If this first pass can be shaped into legislation,
it would raise the same amount of money from U.S.
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multinationals as current law (but be more even-
handed), achieve some simplification, and elimi-
nate the lockout effect.

On January 24 Camp released a discussion draft
that would expand to all investors the mark-to-
market requirement for derivatives that now ap-
plies only to dealers. Gains or losses tallied at the
end of each year would be taxed at ordinary income
tax rates, and taxpayers would no longer have
discretion to cherry-pick the most favorable basis
when calculating those gains or losses. This pro-
posal would deny sophisticated investors the op-
portunity to use derivatives for tax planning.

On February 13 Camp and Ways and Means
Committee ranking minority member Sander M.
Levin of Michigan announced that the committee
was forming 11 bipartisan working groups to study
specific areas of the tax code. The goal is for the
groups to issue reports by April 15.

Small Business, Big Ideas
On March 12, the same day House Budget Com-

mittee Chair Paul Ryan, R-Wis., was grabbing all
the headlines with his budget that would eliminate
the federal deficit in 10 years, Camp released his
third discussion draft. Like in the prior two, the
proposals are bold and thoughtful. But outside tax
circles, they are getting little attention.

The subject this time was the taxation of
passthrough businesses — with special attention on

partnerships and subchapter S corporations. As
shown in figures 1 and 2, there were 3.2 million
partnerships with $409 billion of net income in 2009.
In the same year, 4.1 million S corporations gener-
ated $273 billion of net income.

As I stressed just last week, relative to their big
business counterparts, small businesses have ex-
tremely high compliance costs. Therefore, especially
in these times of tight budgets, a cost-effective
approach to small business tax reform is simplifica-
tion. (See ‘‘Tax Advice for the 113th Congress,’’ Tax
Notes, Mar. 11, 2013, p. 1161.)

Happily, the discussion draft is full of simplifica-
tion proposals, including a permanent increase in
the section 179 expensing limit (currently at
$500,000 but scheduled to drop to $25,000 in 2014)
to $250,000 (and indexed to inflation); a consolida-
tion of three separate rules and an increase in the
limit from $5,000 to $10,000 of immediate write-offs
for start-up costs; and an expansion in the size of
firms that are generally eligible to use the cash
method. (However, law, accounting, and other serv-
ices firms not previously subject to the limit will
now come under the general rule.)

Camp presents two options for partnership and
subchapter S reform. Under the first, he suggests a
series of relatively small changes, many of them
from the S Corporation Modernization Act of 2013
(H.R. 892), introduced by Ways and Means member
David G. Reichert, R-Wash., and Ron Kind, D-Wis.

Figure 1. Number of Businesses, by Tax Status, 2009
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Probably the most significant of these is the pro-
posal to permanently reduce from 10 years to five
years the period following a conversion from C to S
corporation status during which realized built-in
gains are subject to corporate tax. (Congress tempo-
rarily reduced the recognition period to seven years
in 2009 and 2010 and to five years for 2011 through
2013.)

Camp’s second option will rock the
world of small business taxation. He
proposes to repeal subchapters K and
S and replace them with a new,
unified regime for partnerships and S
corporations.

It is Camp’s second option that will rock the
world of small business taxation. He proposes to
repeal subchapters K and S and replace them with a
new, unified regime for partnerships and S corpo-
rations. The mere fact that passthrough rules are
being consolidated simplifies the law and improves
economic efficiency by reducing the tax differences
between businesses that chose different entity clas-
sification for tax purposes. The idea of unifying
these passthrough entities under a single set of rules
has been proposed by George K. Yin and David J.
Shakow, by Lawrence Lokken, and by Jeffrey L.

Kwall. (Citations, including Kwall’s 2012 testimony
before the Ways and Means Committee, are at the
end of this article.)

Under the new passthrough regime, there would
be no limit on the number of owners (currently 100
for S corporations). However, businesses whose
shares are publicly traded would not qualify. For-
eign ownership would be allowed (unlike under
subchapter S). But in a striking change, there would
be withholding at the entity level with a credit
provided for owner taxes.

Even more startling is that under the new regime,
the ability to allocate gains, losses, credits, and
other tax attributes among owners will be signifi-
cantly restricted compared with current law rules
for partnerships (although the new rules would be
relaxed relative to current subchapter S rules that
require uniform allocation). As a simple-minded
economist, I have always wondered why Congress
granted partnerships so much discretion. Rather
than simply being a flow-through entity in which
business shares are the alter ego of the owners,
partnerships are vehicles for tax avoidance. In a
2011 article, Temple University law professor An-
drea Monroe called subchapter K ‘‘an irresistible
playground for taxpayers who pursue tax-
sheltering activities, thereby inspiring many of the
most abusive transactions in recent history.’’ (See
Monroe, ‘‘Too Big to Fail: The Problem of Partner-
ship Allocations,’’ Virginia Tax Review, Winter 2010.)

Source: IRS SOI division.

Figure 2. Business Profits, by Tax Status, 2009
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It will be interesting to see in the coming months
whether the small business community will rally
around Camp’s inspired efforts to simplify and
limit abuse or if it will dig in its heels to retain the
status quo.
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Rethinking Tax Losses for
Sentencing Guidelines

By Jeremiah Coder — jcoder@tax.org

Tax criminals are not a sympathetic group, but
that hasn’t prevented debate over whether they
should benefit from strict application of the tax code
in determining the appropriate range of sentencing
guidelines, which centers on assessing the tax loss
at issue. The U.S. Sentencing Commission is trying
to referee a dispute among the federal circuit courts
about the effect unclaimed tax deductions should
have on a defendant’s sentence.

The government wants the commission to ignore
deductions that a tax criminal might be entitled to
under the code, while criminal defense lawyers
argue that those deductions should be considered.
The circuit courts are split on the question, although
most have held that unclaimed deductions are not
creditable and should have no effect in reducing the
length of a defendant’s criminal sentence.

The sentencing commission is drafting its recom-
mendations for changes to the guidelines in ad-
vance of a May report to Congress. Any
recommendations will take effect in November if
Congress doesn’t veto a provision to stop their
implementation. In January the commission issued
proposed amendments to the application notes ac-
companying section 2T1.1 of the guidelines.

No circuit court has said the
guidelines should require a judge to
consider unclaimed deductions, and
the government wants to keep it that
way.

The commission has presented three possible
options for addressing unclaimed deductions in the
tax loss determination. The first would require the
tax loss computation to consider any deduction or
credit the defendant was entitled to when he com-
mitted the tax offense. The second option takes the
opposite approach and would deny the defendant
any automatic application of an unclaimed deduc-
tion unless he was both entitled to and claimed the
deduction when the offense occurred. The third
option would let the defendant include a deduction
in the tax loss only if he demonstrates entitlement
by contemporaneous documentation.
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