
formulas and that continuing to use them in gift
transactions is risky, Aucutt said. ‘‘The IRS will not
like it, and you will not like how they do not like it,’’
he said, speculating that the IRS will find a new test
case in a circuit with government-favorable pre-
cedent.

The substantial number of gift tax returns that
will be filed for 2012 represents ‘‘low-hanging fruit’’
that the IRS will audit aggressively, Aucutt said.
‘‘Don’t think the IRS will be overwhelmed — they
will figure out a way to cope, because they know
these returns will be interesting,’’ he said.

The substantial number of gift tax
returns that will be filed for 2012
represents ‘low-hanging fruit’ that the
IRS will audit aggressively, Aucutt
said.

Aucutt said that thinking of portability as a tool
to use in drafting estate plans may be at odds with
Congress’s view of portability as increasing simplic-
ity. The competing visions will make it more diffi-
cult for the IRS to draft guidance in the area, he
said.

In a discussion of how the new additional Medi-
care tax for net investment income may affect estate
planning, Diana S.C. Zeydel of Greenberg Traurig
LLP said there is uncertainty regarding how plan-
ners might try to avoid incurring the tax. One
problem is the scant guidance on how the substan-
tial participation rules of section 469’s passive loss
limitations apply regarding trusts and estates, she
said. Aucutt agreed, noting that major sections of
the trust and estate regulations are reserved for
future clarification.

Jeffrey N. Pennell of Emory University School of
Law said that Treasury’s most recent priority guid-
ance plan is noteworthy for what isn’t listed on it as
current projects. The lack of mention of final port-
ability regulations or more guidance on trust de-
canting likely indicates that the prior notices issued
by the IRS are the only guidance taxpayers will
receive in those areas, he said. The temporary
portability regs (T.D. 9593) released last year are
‘‘the most generous regulations I’ve ever seen,’’ he
said, praising the flexibility offered in them.

Increased Estate Tax Would Spur
Economic Growth, Caron Argues

By Amy S. Elliott — aelliott@tax.org

Paul L. Caron, Pepperdine University visiting
law professor and author of the TaxProf blog, said
January 30 that he has a proposal that will please
right-leaning deficit hawks and left-leaning redis-
tributionists, all while spurring economic growth:
an increase in the federal estate tax.

Presented as the luncheon keynote address to tax
practitioners attending estate planning sessions at
the University of Southern California’s annual tax
institute in Los Angeles, the proposal was not
roundly embraced. But its foundation — that in-
equality hinders economic growth — is intriguing.

The proposal is outlined in a paper by Caron and
James Repetti of Boston College titled ‘‘Occupy the
Tax Code: Using the Estate Tax to Reduce Inequal-
ity.’’ It was first presented at a January 18 sympo-
sium cosponsored by Pepperdine Law School and
Tax Analysts on tax advice for the second Obama
administration. (Prior coverage: Tax Notes, Jan. 28,
2013, p. 429.)

In the paper, Caron and Repetti review 36 studies
examining the relationship between concentrations
of income and economic performance. Nineteen of
the empirical studies examined a period of at least
15 years. All were published between 1992 and
2012. Thirty of the studies and all 19 long-term
studies found a negative correlation between in-
equality and economic growth. In one study of 16
industrialized countries, the two countries with the
highest inequality in 1980 (Australia and the United
States) were also the two countries with the lowest
labor productivity growth.

‘We’re hopeful that we can somehow
get the left and the right to agree that
it’s in both of their interests to
decrease inequality,’ Caron said.

‘‘We’re hopeful that we can somehow get the left
and the right to agree that it’s in both of their
interests to decrease inequality,’’ Caron said. Doing
so would not only reduce adverse health and social
consequences such as low life expectancy, illiteracy,
homicide, imprisonment, mental illness, and obesi-
ty, but also would contribute to economic growth,
he said, adding that more tax revenue could help
decrease the nation’s debt. ‘‘Using the tax law —
especially the estate tax — is the least painful way
to achieve that,’’ Caron said.
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The paper cites a study suggesting that as inher-
ited wealth (as opposed to self-made wealth) con-
stitutes a larger fraction of a country’s GDP, per
capita GDP grows more slowly. Using IRS Statistics
of Income data, it provides evidence suggesting that
the estate tax significantly reduces the size of the
nation’s largest estates and therefore their ability to
pass on wealth to heirs. U.S. estates over $20 million
transferred more than 13 percent of their gross
value to the federal government in 2010.

The paper debunks the common notion that the
estate tax discourages savings, saying it isn’t sup-
ported by either economic theory or empirical evi-
dence. And it provides estimates by Massachusetts
Institute of Technology economics professor James
Poterba showing that the effective impact of the
federal estate tax is low — between 0.1 and 0.5
percent — during the period when a person is likely
to create most of his wealth (under age 70).

While the paper does not specify how to raise the
estate tax, Caron told practitioners that the most
effective reforms would be those that are ‘‘grand
and ambitious’’ — like taxing capital gains at death
and repealing section 1014 to eliminate stepped-up
basis.

Going back to the 2009 estate tax law
is ‘at least a start on both the revenue
front and also the equality front,’
Caron said.

‘‘Recent evidence would suggest that the time
isn’t right for that kind of a big deal,’’ Caron said.
‘‘So a more modest approach would instead deploy
what we already have with the estate tax and just
go back to 2009, where the exemption was $3.5
million and the top rate was 45 percent.’’

Caron said that while that ‘‘more modest and
perhaps more doable’’ approach would raise only
about $125 billion over 10 years, ‘‘that’s at least a
start on both the revenue front and also the equality
front.’’

Preparers in Limbo
After Loving Decision

By William Hoffman — whoffman@tax.org

Tax return preparers who just recently were
rushing to get their preparer tax identification num-
bers from the IRS before it started accepting 2012
tax returns on January 30 are in limbo after a federal
district court enjoined the Service from enforcing
requirements under the registered tax return pre-
parer (RTRP) designation.

The IRS’s online PTIN system appears to be
unavailable. People familiar with the system are
uncertain why the IRS took it offline and what its
unavailability means for the hundreds of thousands
of potential PTIN registrants.

‘‘From a practical point of view, [the IRS] has
already shut the [PTIN] system down,’’ said Dan
Alban of the Institute for Justice and the lead
attorney for the plaintiffs in Loving v. IRS, No.
1:12-cv-00385 (D.D.C. 2013). ‘‘Whether they are le-
gally required to do so is the question.’’ The IRS and
the Justice Department on January 23 filed a motion
seeking to have the injunction lifted. (Related cov-
erage: p. 580.)

Everyone who prepares tax returns must have a
PTIN, Alban said. Lawyers, CPAs, enrolled agents,
and RTRPs need identification numbers, but their
PTINs result from a separate statute and regulations
that are not part of the Circular 230 rules governing
tax practice before the IRS. It was those Circular 230
rules for RTRPs that were the subject of Loving. The
Institute for Justice, which represented the plaintiffs
in Loving, did not challenge the PTIN registration
requirements, Alban said.

It is therefore unclear why the IRS shut down the
entire online PTIN registration system or whether
its unavailability is connected to the litigation. In a
statement on its website, the IRS said that it ‘‘is
working diligently to resolve issues surrounding
the issuance of Preparer Tax Identitification Num-
bers (PTINs) for the filing season’’ and that it will
provide more information on how to obtain a PTIN
‘‘shortly.’’

‘It’s possible the IRS thinks as a legal
matter they are not allowed to
continue with PTIN registration for
RTRPs,’ Alban said.

Alban said he doesn’t know whether the IRS shut
down the PTIN system because of legal or practical
concerns, when only the RTRP portion is affected by
Loving. ‘‘It’s possible the IRS thinks as a legal matter
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