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Introduction

One of the basic foundation blocks of the federal
gift tax is that a transferred asset be accurately

valued on the date of transfer.1 In many instances,
valuation is not terribly challenging and the date
the transfer is made is a matter of public record or
is recorded by a disinterested third party. For ex-
ample, if a taxpayer transfers shares of Google
stock, for gift tax reporting purposes he must use
the average of high and low trade prices on the day
the transfer was made,2 and the transfer itself must
be effectuated through the NASDAQ stock ex-
change. Likewise, if a taxpayer makes a cash gift via
a check, the reporting of that gift is invariably
memorialized in the bank records of the donor,
donee, or both.

But in many instances taxpayers’ gifts involve
tangible personal property or closely held business
interests, the transfer of which does not necessarily
engender a public or third-party record. In those
cases, some taxpayers pursue one of two alternative
courses of action. If the putatively gifted item
experiences a decline in fair market value, they use
an artificially conceived transfer date designed to
minimize asset value or, alternatively, they take the
position that no transfer actually occurred ab initio.

The focus of this analysis is on transfers such as
this, namely those devoid of a public or third-party
record. Despite the code’s dictates to the contrary,3
the absence of a public or third-party record pro-
vides taxpayers who wish to game the system with
the opportunity and latitude to decide the most
advantageous transfer date, one designed to mini-
mize the FMV of their gifts. This ‘‘heads-taxpayer-
wins’’ and ‘‘tails-government-loses’’ outcome
comes at the expense of the transfer tax system, and
it is a flaw that Congress should address.

This analysis proceeds as follows. First, it ex-
plores the nature of the problem and offers two
examples to illustrate the stakes. Next, it proposes
reform measures designed to eliminate the prob-
lem. The analysis then examines the implications
associated with these reform measures.

1See section 2512(a) (‘‘If the gift is made in property, the value
thereof at the date of the gift shall be considered the amount of
the gift’’).

2See reg. section 25.2512-2(b)(1) (‘‘In general, if there is a
market for stocks or bonds, on a stock exchange, in an over-the-
counter market or otherwise, the mean between the highest and
lowest quoted selling prices on the date of the gift is the fair
market value per share or bond’’).

3See section 2512(a).
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Gifts of tangible personal
property and closely held busi-
ness interests typically are
made without a paper trail. Be-
cause gift tax returns aren’t due
until April 15 of the calendar
year following the transfer, a
noncompliant taxpayer can
game the system by taking a
wait-and-see approach. For ex-
ample, if a taxpayer makes a
gift of a valuable gold ring on
January 1 and by December 31
the value of gold declines to an
all-time low, the taxpayer

might choose to report the gift as being made on a
later date. Similarly, if a taxpayer makes a gift of
privately held stock to a grantor retained annuity
trust on January 1 and the value of that stock
declines to an all-time low by December 31, the
taxpayer might claim that the gift was never made.

Soled and Crawford propose reviving a quar-
terly gift tax return filing system applicable to all
taxpayers whose aggregate taxable gifts equal or
exceed $100,000 during a calendar quarter. That
system would increase both compliance and rev-
enue.
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Nature of the Problem
Public and third-party records generally reflect

the irrevocable nature of a gift. If, for example, a
taxpayer transfers title to a piece of real estate to his
daughter and this change of title is recorded, the
public has the ability to know with specificity when
the date of transfer was made. Likewise, if a tax-
payer transfers cash from her bank account to her
son’s bank account, there is a bank record that the
IRS can readily examine to authenticate the transfer
date. Many forms of gifts fall within the scope of
this kind of record keeping, including transfers of
real estate, cash, and publicly traded stock. Once a
transfer is made, there is no reversing course or
second-guessing whether a different transfer date
would have been preferable and produced a better
tax outcome.4

The same cannot be said regarding the transfer of
another set of assets for which neither public nor
third-party records are kept. In those situations,
unscrupulous taxpayers often perceive that there is
an opportunity to use this absence of record keep-
ing to their advantage. Gift tax returns are not due
until April 15 of the year following the date of the
gift, and extensions are readily obtainable until
October 15.5 Further, because of the vast size of the
applicable exclusion amount (currently $5.12 mil-
lion, at least until the end of 2012) and other
code-sanctioned valuation techniques (for example,
so-called zeroed-out grantor retained annuity trusts
(GRATs) and valuation discounts for minority and
lack of marketability interests in business enter-
prises),6 no gift tax is often payable for those gifts,
even if the returns are filed on extension.

The practical implications of there being neither
public nor third-party transfer records present a
veritable valuation bonanza to taxpayers. Consider
two examples.

Example 1: Taxpayer K is the sole owner of
Company A, a closely held business enterprise. In
January 2012 she wishes to transfer her Company A
stock to her son. Based on the company’s 2011
earnings, she has recently received a stock valuation
of $5 million. Suppose Company A, a calendar-year
taxpayer, does exceedingly well and during the

course of 2012 doubles in value to $10 million. In
that case, Taxpayer K will likely file a gift tax return
in April 2013 that reports that the stock transfer
occurred in January 2012. Conversely, consider a
scenario in which Company A does not fare well
and during the course of 2012 loses half its value (to
$2.5 million). In that case, by the time January 2013
comes along, Taxpayer K will likely pretend that no
stock transfer actually took place in 2012 and would
likely reevaluate whether she will make a gift of the
same Company A stock in 2013.

Example 2: Taxpayer K decides to establish a
two-year GRAT funded with Company A stock. As
in Example 1, Company A is a closely held business
enterprise and a calendar-year taxpayer. In January
2012 Taxpayer K executes the trust, and during the
year the value of Company A dramatically in-
creases. By year-end, there is no doubt that that
stock transfer will be memorialized in Company A’s
books and records. Conversely, if the value of
Company A stock dramatically declines, Taxpayer
K might rationalize that because she never memo-
rialized the stock transfer in Company A’s books
and records, this absence of a writing signifies that
she truly never wanted to transfer the stock to the
trust in the first place.

One might think that the foregoing scenarios are
too nefarious and that taxpayers would never en-
gage in those practices. But consider the reality that
most taxpayers are not good record keepers, par-
ticularly concerning closely held business interests.
Put differently, many taxpayers do not keep their
corporate or limited liability company books and
records up to date. This lack of record keeping
provides those taxpayers the perfect cover to cam-
ouflage their misdeeds: If the value of the business
enterprise has increased, they can assert that they
simply never got around to changing the books and
records of their business enterprise; alternatively, if
the value of the business enterprise has declined,
these taxpayers can aver that they really never
intended to make the transfer in the first place.

Proposed Reforms

On its face the problem seems simple enough:
Some taxpayers are not being forthright about
when and if they are making gratuitous transfers.
Addressing this ‘‘simple’’ problem seems to require
a targeted solution. That might include Congress
requiring taxpayers who make gratuitous transfers
that do not engender a public record or a third-
party recording to file a quarterly information re-
turn. Our concern is that the institution of a targeted
reform measure might produce significant com-
plexity (for example, differentiating between trans-
fers for which there is a public record or third-party

4Attempts to undo earlier transfers are generally not judi-
cially respected. See, e.g., Lippert v. Commisioner, 11 T.C. 783
(1948) (taxpayer who had made book entries of partnership
entry that were later reversed remained taxable on the initial
transfer), vacated, 184 F.2d 672 (8th Cir. 1950); Board v. Commis-
sioner, 14 T.C. 322 (1950) (reconveyance of hotel property deed
did not unwind initial taxable gift).

5Section 6075(b).
6See, e.g., Stacy Eastland, ‘‘Optimize Contribution to Grantor

Retained Annuity Trust,’’ 39 Est. Planning 3 (Apr. 2012); Lance S.
Hall, ‘‘Has the Tax Court Gone Too Fair (or is the Valuation
Community at Fault)?’’ 15 Valuation Strat. 31 (2011).
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recording and those that are not memorialized),7
which will cast doubt on the reform’s efficacy.

For reporting, we instead propose that anytime
the FMV of a taxpayer’s aggregate taxable gifts
equals or exceeds $100,000 during a calendar quar-
ter,8 the taxpayer would have to file an information
return with the IRS.9 The information return would
contain the donor’s name, the donee’s name, a
description of the gifted item, and an estimated
value of the gifted item. The information return
would be due the 15th day of the month following
the calendar quarter in which the transfer was
made. No estimated tax payment would be due
when the information return is submitted, and there
would be no expectation that a formal appraisal of
the gifted property be attached to the information
return.

To ensure compliance with these information
return filing obligations, a penalty would have to
apply when a delinquency occurred. Donor tax-
payers who failed to submit a required information
return would have to bear a 5 percent per month
penalty on the FMV of the unreported gift. Akin to
other late filing penalties,10 this penalty percentage
would be capped at 25 percent. To illustrate, sup-
pose a taxpayer made a $1 million stock gift on May

10, 2013 (that is, in the second quarter). An infor-
mation return would be due July 15, 2013. If the
taxpayer tardily filed the information return on
September 20, 2013 (that is, two months late), a
$100,000 penalty would apply (namely, 10 percent
times the $1 million FMV of the gift).

One additional reform we recommend is that
Congress require information reporting for all gra-
tuitous transfers that involve retained interests and
valuation discounts, even though the aggregate
FMVs of those gratuitous transfers may not exceed
$100,000 in a particular calendar quarter. When
taxpayers make transfers of this sort, the size of the
retained interest or discount may be so significant
that it camouflages the overall FMV of the transfer.
Because the IRS has an interest in knowing that
transfers of this nature actually took place and
when, it makes sense to extend the information
return filing requirement to these transfers. The
penalty for failing to timely file the proposed infor-
mation return would have to be correspondingly
adjusted to apply to the FMV of the item trans-
ferred, ignoring the value of the retained interest or
the size of the discount.

Implications Associated With the Reforms
If Congress enacted the recommended reforms,

the gift tax would rise in stature. Taxpayers cur-
rently have too much reporting leeway, which re-
sults in erosion of the transfer tax base.

Some commentators will argue that the transfer
tax system has sufficient safeguards and that the
reforms we propose are superfluous. They will
undoubtedly note that noncompliant taxpayers
who falsely report the date of their transfers risk
penalties under section 6663 for submitting fraudu-
lent returns. Those taxpayers even face possible
criminal sanctions.11 Further, commentators might
assert that most tax practitioners would not be a
party to those taxpayers’ misdeeds, fearing being
subject to the section 6694 penalty and possible
censure, license suspension, and license forfeiture
under Circular 230.12

To those commentators we point out that the
limited available data about taxpayer compliance
with the gift tax suggests to the contrary.13 In fact,

7Consider, for example, that for gift tax purposes, a transfer
of stock might be treated as complete without registration on the
corporate books. See reg. section 25.2511-2(h) (delivery of prop-
erly endorsed stock certificate to donee or donee’s agent is
completed gift, but delivery of certificates to donor’s bank or
donor’s broker for transfer into donee’s name is not complete
until transferred on corporate books). Similarly, for transfers of
real property, completion in a federal gift tax sense depends on
whether and when, as a matter of state law, the property may
not be transferred to a bona fide purchaser. See, e.g., Estate of
Whit v. Commissioner, 751 F.2d 1548 (11th Cir. 1985) (gift held
incomplete when donee did not record gifted deed, enabling
donor unilateral right under state law to sell the property in
question).

8The Excise, Estate and Gift Tax Adjustment Act of 1970
required quarterly gift tax returns to be filed for any gift of a
future interest, as well as all transfers in excess of the annual
exclusion amount ($3,000 in 1976). Congress instituted this filing
requirement because it wanted to ‘‘provide for the more current
payment of gift tax liabilities’’ instead of a deferral of up to 15
months. The change in the law appeared to increase the number
of gift tax returns filed. See H.R. Rep. No. 94-1380, at 10-17, 60-63
(1976). The Tax Reform Act of 1976 enacted an exception to the
quarterly tax return filing requirement for taxpayers whose total
cumulative taxable gifts during the quarter did not exceed
$25,000. The reason for the change was to decrease ‘‘the burden
of compliance for the smaller donors’’ and to avoid unintended
consequences of the complex interaction between the annual
exclusion and the limited marital deduction. Id.

9Gratuitous transfers, such as those that are present interests
and below a specified monetary threshold, or those made to
educational institutions or for medical care would not trigger
application of the filing requirement. Section 2503(b) and (e).

10Section 6651(a)(1).

11Section 7206(1).
12Circular 230, section 10.50.
13See David Joulfaian, ‘‘The Federal Gift Tax: History, Law,

and Economics’’ (Jan. 2007), available at http://ssrn.com/
abstract=940871 (presents evidence that compliance with the
gift tax has been lackluster); Jonathan Feinstein and Chih-Chin
Ho, The IRS Research Bulletin (Pub. 1500), at 39-45 (rev. 11-99)
(estimating that approximately half of all gift tax payments are
evaded). This outcome should not be surprising in light of the
few number of audits the IRS conducts. See IRS Data Book 2011,
at table 9a (indicating that the IRS audits approximately 1.2
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taxpayers harbor little concern that they will actu-
ally be penalized. The failure to record a gratuitous
transfer appears innocent in nature, lacking the
stench that typically emanates from a hollow tax
shelter investment. Couple that reality with less-
than-scrupulous tax practitioners too often being
more motivated by retaining their client base than
by upholding their duties as guardians of the tax
system.

Several benefits would result from the adoption
of our proposed reforms. First, there would be
greater compliance with the gift tax. No longer
would taxpayers wait to decide after the fact the
date a transfer occurred and whether, indeed, it
even occurred. Second, by historical standards, be-
cause the applicable exclusion amount is so large, it
obviates the need for most taxpayers to pay any gift
tax. This high threshold enables taxpayers who
make significant gratuitous transfers and who are
not risk averse to not report their taxable gifts and
to bear no penalty for not doing so, with the goal
that years or decades later their earlier transfers will
have faded into oblivion. Imposing this information
return filing requirement might discourage even
these taxpayers who are not risk averse from per-
haps taking their chances, fearing that a meaningful
penalty might attach to their reckless actions.

Increased compliance with the gift tax would
probably result in only a marginal increase in the
government’s immediate tax revenue. However,
because the gift tax serves as a funnel to the federal
estate tax, revenue increases might be realized at
that juncture.

Conclusion
For some gifts, taxpayers’ continued ability to

retroactively adjust the date of transfer or to declare

that no gift occurred damages the integrity of
federal wealth transfer taxes. In short, taxpayers
currently have the ability to backdate gifts of assets
that they know have significantly appreciated in
value and to ignore transfers of property that have
declined in value.

To take an extreme example, absent a bona fide
oversight system, Mega Millions lottery ticket
holders could hand their children the winning
tickets after the winning numbers have been an-
nounced and let the children claim to be the prize
winners. From a gift tax perspective, as silly as the
lottery scenario sounds, we fear that similar sce-
narios may happen (albeit on a smaller scale) for
tangible personal property, closely held business
interests, and other property for which there is no
public record or third-party recording. Taxpayers
are using this lack of reporting to their strategic
advantage to minimize their gift tax exposure.

To correct this problem, Congress must institute a
universal information return filing requirement ac-
companied by a set of noncompliance penalties.
Historically, compliance with the gift tax regime has
been lackluster.14 Congressional adoption of this
proposed reform would bolster compliance and
stem erosion of the transfer tax base.

percent of all gift tax returns filed), available at http://www.
irs.gov/pub/irs-soi/11databk.pdf.

14See, e.g., Jeremiah Coder, ‘‘Government Seeks Summons to
Identify Gift Tax Nonfilers,’’ Tax Notes, Apr. 4, 2011, p. 18, Doc
2011-6401, or 2011 TNT 60-2. The IRS’s filing in the Eastern
District of California in late 2010 revealed that the Service is
making a ‘‘compliance initiative’’ search for unreported taxable
gifts of real estate. The IRS estimated high levels of noncompli-
ance in jurisdictions such as Ohio (100 percent), Virginia (90
percent), Washington (80 percent), and Wisconsin (50 percent).
See Arden Dale, ‘‘IRS Scrutinizes Gifts of Real Estate,’’ The Wall
Street Journal, May 26, 2011, available at http://online.wsj.com/
article/SB10001424052702304066504576345672097256428.html?
mod=WSJ_PersonalFinance_PF4.
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