
Steinbrenner to Estate Tax:
Who’s Boss?

By Bridget Crawford

George Steinbrenner was a lucky man. The long-
time owner of the New York Yankees died on July
13, 2010, during the current one-year hiatus in the
federal estate tax. The man whose management
style earned him the nickname ‘‘the Boss’’ may have
pulled off the greatest play in baseball history.

The Familiar Story of Repeal
The Economic Growth and Tax Relief Reconcili-

ation Act of 2001 (EGTRRA) did many things. It
reduced the income tax rates, increased available
deductions for IRA contributions and educational
expenses, and increased the child tax credit. It also
increased the applicable estate credit amount under
section 2010, making it possible for decedents to
make tax-free transfers of wealth in amounts that
jumped from $1 million in 2002 to $3.5 million in
2009. Famously, or perhaps infamously, EGTRRA
also included a sunset provision that effectively
repealed the estate tax in 2010 and reinstituted
pre-2001 applicable credit amounts in 2011 and
beyond, unless otherwise amended by Congress.
Bogged down with other business, including war
and major healthcare reform, Congress has not yet
taken any further action on the estate tax. Estate
planners and other stakeholders attempt to plan for
an uncertain future, but the waiting continues.

Against this backdrop, Steinbrenner died of a
heart attack shortly after his 80th birthday. He was
survived by his wife of more than 50 years, Eliza-
beth Joan Zieg Steinbrenner, and four adult chil-
dren: Henry ‘‘Hank’’ G. Steinbrenner, Harold ‘‘Hal’’
Z. Steinbrenner, Jessica J. Steinbrenner, and Jennifer
L. Steinbrenner Swindal.

Special Court Treatment for Steinbrenner

Copies of the Steinbrenner will do not appear in
the public domain. According to the Hillsborough
County, Fla., civil court docket, Steinbrenner ap-
pears to have appointed his four adult children as
his personal representatives. A will consisting of 18
pages was filed in court on July 22, 2010, and was
admitted to probate on July 30, 2010.1 On Septem-
ber 3, 2010, the court granted a motion to make
confidential all court records in the case, presum-
ably including the will. Although the family’s desire
for privacy is understandable, sealing the court
records is unwarranted and unwise. Wills histori-
cally are public documents and their publication is
a key pre-condition of the fair administration of
justice. The court could have taken less drastic
steps, such as redacting information about benefi-
ciaries to prevent disclosures that could compro-
mise their safety or well-being. Sealing the will,
however, makes it difficult to resolve any possible
doubts about the chain of ownership of property, let
alone to claim as a policy matter that all citizens are
treated equally under the law. The wills of Jacque-
line Kennedy Onassis, Michael Jackson, and Prin-
cess Diana are public, and Steinbrenner’s should be,
too.

Steinbrenner’s Estate Plan

Despite the court’s protective measures, the New
York Post claims to have reviewed a copy of the will
in late July 2010. According to Post reporter Dan
Mangan, Steinbrenner’s will provides for a marital
trust for his wife and an unusual discretionary
decision by his lawyer Robert Banker about paying
estimated estate taxes:

The Boss’ will stipulates that an undisclosed
portion of his estimated $1.1 billion sports,
shipping, and racehorse-breeding fortune will
go into a trust for his widow, Joan, 74.

And it assigns Steinbrenner’s lawyer, Robert
Banker, to decide whether that trust pays
federal estate tax for this year, or not until after
Joan Steinbrenner dies. * * *

1See Hillsborough County Courts Record search, http://
pubrec10.hillsclerk.com/CaseDetail.aspx?CaseID=1427866
(Search ‘‘Case Records’’ for ‘‘Probate, Guardianship; Mental
Health,’’ enter ‘‘Steinbrenner’’ as Party Name).
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Steinbrenner’s will also reveals that the bulk of
his assets — including a controlling interest in
the Yankees — goes into a trust.
The will states that Steinbrenner’s four grown
children — Hal, Hank, Jessica and Jennifer —
who will act as the estate’s executors, cannot
sell the Yankees and the other holdings with-
out a majority vote of the trustees. Those
trustees are not identified in the will.
The will, signed by Steinbrenner on July 5,
2005, and filed last Thursday in Tampa probate
court, does not identify what percentage of the
estate that Joan, any other family member, or
any charity is receiving. It also is not clear if
the marital trust set up for Joan contains the
Yankees and other assets.2

From this description, it would appear that Stein-
brenner’s will creates a trust for the benefit of his
wife, Joan. The trust likely qualifies for the estate
tax marital deduction under section 2056, either
because it is a qualified terminable interest property
trust under section 2056(b)(7) or a general power of
appointment trust.

If it is a QTIP trust, the trust must pay a qualify-
ing income interest for life, meaning a payment of
all income from the trust property, payable annually
or at more frequent intervals to Joan Steinbrenner,
and the trustees may not pay any trust property
(income or principal) to anyone other than Joan
Steinbrenner. Typically a QTIP trust contains a
power of appointment that may be exercised by the
surviving spouse on the survivor’s death. The
power may be a broad special power, in the sense
that the property subject to the power may be
appointed to anyone other than the surviving
spouse, the surviving spouse’s creditors, the surviv-
ing spouse’s estate, or the creditors of the surviving
spouse’s estate. Or the power may be a narrow
special power, such that property subject to the
power may be appointed only to one or more
members of a particular class — typically, the
descendants of the first spouse to die. In either case,
a well-drafted will should name the default takers
in the event that the surviving spouse fails to
exercise the power. Regarding the Steinbrenner
estate, here are two possible configurations for the
power held by Joan Steinbrenner over the trust
created for her benefit:

Example of Broad Special Power. Upon the
death of my wife, Joan Steinbrenner, the prin-
cipal of the trust, if any, as it is then consti-

tuted, shall be transferred, conveyed and paid
over, and I hereby give, devise, and bequeath
the same to such person or persons or organi-
zation or organizations (other than my wife,
Joan Steinbrenner, her creditors, her estate, or
the creditors of her estate), as my wife, Joan
Steinbrenner, shall appoint by specific refer-
ence to this power. In the event that my wife,
Joan Steinbrenner, does not effectively exercise
the power granted to her under this paragraph
in whole or in part, any trust property not so
appointed shall be transferred, conveyed, and
paid over, and I hereby give, devise, and
bequeath the same to my descendants who are
then living, per stirpes.

Example of Narrow Special Power. Upon the
death of my wife, Joan Steinbrenner, the prin-
cipal of the trust, if any, as it is then consti-
tuted, shall be transferred, conveyed and paid
over, and I hereby give, devise, and bequeath
the same in such amounts and proportions,
including all to one to the exclusion of the
other, to such one or more of my descendants
who are then living as my wife, Joan Stein-
brenner, shall appoint by specific reference to
this power, provided, however, that no
amount may be paid to my wife, Joan Stein-
brenner, her creditors, her estate, or the credi-
tors of her estate. In the event that my wife,
Joan Steinbrenner, does not effectively exercise
the power granted to her under this paragraph
in whole or in part, then any such trust prop-
erty not so appointed shall be transferred,
conveyed, and paid over, and I hereby give,
devise, and bequeath the same to my descend-
ants who are then living, per stirpes.

Of course, it is entirely speculation that Stein-
brenner’s will includes provisions remotely resem-
bling either of these, because the court refuses to
make the document public.

If the trust created under Steinbrenner’s will was
not a QTIP trust under section 2056(b)(7), then it
likely would be a general power of appointment
trust under section 2056(b)(5). To qualify under this
section, the surviving spouse must be entitled for
life to all of the income from the trust property; the
income must be payable at least annually; and the
surviving spouse has the power to appoint some or
all of the trust property to herself, the surviving
spouse’s creditors, the surviving spouse’s estate, or
the creditors of the surviving spouse’s estate, with
no other person having that power. General power
of appointment trusts usually allow the surviving
spouse to exercise great control over the trust
property, and for that reason, they are used less
frequently than QTIP trusts.

2Dan Mangan, ‘‘The Boss’ Will Power,’’ New York Post, July
28, 2010, available at http://www.nypost.com/p/news/local/
the_boss_will_power_em9ZD8m3mLvwMlB4PxWubP.
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Carryover Basis Problems
If Steinbrenner had died in 2009 or 2011 with the

same estate plan (and no new legislation by Con-
gress), his estate would not be subject to any estate
tax because all of the transfers seem to qualify for
the marital deduction. The assets included in the
estate would qualify for a stepped-up basis under
section 1014(a) and the trustees of the marital trust
could sell assets without recognizing the amount of
gain that Steinbrenner himself would have if he had
sold the same assets during his lifetime. However,
on Joan Steinbrenner’s subsequent death, under
section 2044, her estate would include the value of
the marital deduction trust, measured as of the date
of her death. The Steinbrenners in effect would have
postponed, but not avoided, estate taxation.

Because Steinbrenner died in 2010, the tax results
are more complicated (and perhaps more uncer-
tain). Assuming that the estate tax is not imposed
retroactively on decedents dying in 2010, repeal
means that Steinbrenner’s estate escapes taxation.
The assets in his estate will not receive the benefit of
the stepped-up basis under section 1041(f), how-
ever.3 Subject to two possible basis increases, prop-
erty acquired from a decedent dying in 2010 is
treated as transferred by gift, and the basis of the
acquirer shall be the lesser of the decedent’s ad-
justed basis or the fair market value of the property
as of the decedent’s date of death. In other words,
there is limited tax forgiveness for built-in gains.

Up to $1.3 million may be allocated to increase
the adjusted basis in the property (with a small
increase in the case of unused built-in losses and
capital loss carryover), under section 1022(b). Fur-
ther, qualified spousal property may be increased
by an allocation of its spousal property basis in-
crease,4 or up to $3 million. Under section
1022(c)(3), qualified spousal property is outright
transfer property (further defined in section
1022(c)(4)) and QTIP. It does not appear that a
general power of appointment trust under section
2056(b)(5) qualifies as outright transfer property.
Also, the definition of qualified terminable interest
property for purposes of section 1022(c)(3) is not
identical to the definition under section 2056(b)(7).
Depending on the specific provisions of the marital
trust under Steinbrenner’s will, those assets may be
eligible for the spousal basis increase of up to $3
million. Thus, if the trustees of the marital trust sell

assets, they may recognize the same (or greater)
gain that Steinbrenner himself would have if he had
sold the same assets during his lifetime.5

To Pay or Not to Pay? That Is the Question
Consider the clause in Steinbrenner’s will allow-

ing his attorney to elect to pay estate taxes now
(assuming no retroactivity, there wouldn’t be any
due in 2010) or later (on Joan Steinbrenner’s subse-
quent death). This is an unusual clause, most likely
added because of the uncertain tax climate. Gener-
ally speaking, under section 2044, a surviving
spouse’s estate includes the value of any property
for which a deduction under section 2056(b)(7) was
allowed. In other words, to use the Steinbrenner
example, if Steinbrenner had died in 2009, and his
personal representatives had been permitted to take
an estate tax deduction for the value of the assets in
a QTIP trust for the benefit of Joan Steinbrenner, the
value of the QTIP trust would be included in Joan
Steinbrenner’s estate on her subsequent death (as-
suming there is an estate tax in effect at that time).
Because Steinbrenner died in 2010, however, no
estate tax is due, and his personal representatives
will not claim an estate tax marital deduction equal
to the value of the assets in a QTIP trust for the
benefit of Joan Steinbrenner. (There does not appear
to be any procedure for any type of protective filing,
either.) That means the trust assets would not be
included in Joan Steinbrenner’s estate on her sub-
sequent death. The resulting tax savings would be
enormous.

Absent the ability to make a protective filing, it is
not clear what the testamentary provision accom-
plishes in permitting the optional payment of estate
tax when estate tax is not due.

Constitutionality of Retroactive Estate Taxation
The question whether to pay estate taxes is

complicated by the possible retroactive application
of the tax. The constitutionality of a retroactive tax
has been the subject of some debate.6 If lawmakers
were to enact a retroactive estate tax within a
reasonable period after December 31, 2010 (when
the repeal expires), the tax likely would be consti-
tutional.

In United States v. Carlton,7 the taxpayer-executor
took a deduction permitted under then-section 2057
for the proceeds of stock sold at a loss to an
employee stock ownership plan. Approximately

3Nor would the estate assets receive a modified stepped-up
basis, as was the case the last time Congress enacted a carryover
basis rule. The 1976 legislation provided for a ‘‘fresh start,’’ or
valuation of assets as of December 31, 1976, for all decedents. See
Thomas J. McGrath and Jonathan G. Blattmachr, ‘‘Carry-Over
Basis Under the 1976 Tax Reform Act’’ (1976).

4Section 1022(c)(1) and (2).

5The imposition of taxes on the trustees at a rate higher than
that imposed on the lifetime owner could occur if the preferen-
tial treatment for capital gains is repealed.

6See Robert R. Gunning, ‘‘Back From the Dead: The Resur-
gence of Due Process Challenges to Retroactive Tax Legisla-
tion,’’ 47 Duq. L. Rev. 291 (2009).

7United States v. Carlton, 512 U.S. 26 (1994).
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three weeks after the sale, the IRS issued a notice
that it intended to disallow the deduction in circum-
stances such as those in Carlton. Within 13 months
after the sale, Congress amended section 2057 in a
manner consistent with the Service’s notice, dis-
qualifying the deduction that was the subject of
Carlton. The amendment applied retroactively to a
date within one month of the decedent’s death (and
before the taxpayer’s sale), but before the date of the
IRS notice. The Court gave two reasons for rejecting
a due process challenge to the retroactive imposi-
tion of estate tax in this case. First, ‘‘Congress’
purpose in enacting the amendment was neither
illegitimate nor arbitrary.’’8 Second, ‘‘Congress
acted promptly and established only a modest
period of retroactivity.’’9

One possible argument against the constitution-
ality of a retroactive estate tax would be that it is a
new tax, not a fix to an existing tax. Taxpayers
successfully argued this position when opposing a
particular retroactive application of the gift tax.10

The conceptual challenge to transporting the ‘‘new

tax’’ argument to a retroactive estate tax is that the
imposition of estate tax in 2010 would not be the
imposition of a new tax, as much as a reinstatement
of a tax that was temporarily on hiatus. However, if
Congress waits until 2011 or beyond to pass a
retroactive estate tax, taxpayers would have a stron-
ger constitutional claim.

Without access to Steinbrenner’s will, it is diffi-
cult to know how his estate will be distributed, let
alone treated for estate tax purposes. Publicly avail-
able sources provide a contradictory and incom-
plete picture of the Yankee ownership.11 There may
be additional estate tax deductions or benefits (such
as valuation discounts) not discussed in this article
for which the Steinbrenner estate would qualify,
even if estate tax were imposed retroactively. It
appears that the management of Steinbrenner’s
estate after his passing has created as much drama
as the management of the Yankees did during the
Boss’s lifetime.

8Id. at 32.
9Id.
10See Blodgett v. Holden, 275 U.S. 142 (1927); Untermyer v.

Anderson, 276 U.S. 440 (1928). See also Kaye A. Thomas, ‘‘Im-
pending Estate Tax Quagmire, Congressional Inaction Raises
Constitutional Issue,’’ available at http://www.fairmark.com/
news/09121601-estate-tax-quagmire.htm.

11Compare, e.g., Jon Birger and Tim Arango, ‘‘The Yankees
Face Life After George,’’ Fortune, Aug. 3, 2007, available at
http://money.cnn.com/2007/08/03/news/companies/yankees.
fortune/index .htm; and ‘‘Limited Partnership Amendment of
the New York Yankee Partnership,’’ Apr. 2, 2009, available at
http://www2.sos.state.oh.us/reports/rwservlet?imgc&Din=
200909201974.
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